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1837.         fendant  might  have  known  that  the  plaintiff  was  abroad, 
V  ^  f       and  it  is  not  sworn  that  he  did  not  know  that  fact.     On 

JLingf  Of 

Oreeob  the  26th  October  the  defendant  pleaded.  On  the  Srd 
Wriqht.  November,  an  order  was  made  at  the  instance  of  the  plain- 
tiff  for  an  amendment  in  the  declaration.  That  amend- 
ment was  material,  and  therefore  the  defendant  was  in  the 
same  situation  as  if  the  declaration  was  then  delivered  for 
the  first  time.  It  might  happen,  that  the  declaration  ori- 
ginally delivered  contained  such  a  claim  that  the  defend- 
ant did  not  want  security  for  costs.  But  when  the 
amended  declaration  was  delivered,  (on  the  7th  November}^ 
he  might  think  that  he  ought  to  obtain  security  for  costs. 
It  seems  to  me  therefore  that  the  defendant  made  his  ap* 
plication  in  due  time  for  that  security,  and  therefore  that 
he  is  entitled  to  have  his  rule  made  absolute. 

The  Attorney-General  then  submitted  that  it  could  only 
be  made  absolute  on  payment  of  costs  by  the  defendant, 
because  it  was  not  shewn  that  an  application  had  been 
made  to  the  agents  of  the  plaintiff  for  the  security  required, 
before  obtaining  the  present  rule.  He  cited  Fletcher  v. 
Lew  (a),  Bohrs  v.  Sessions  (6),  and  Jones  v.  Jones  (c). 

Sir  W.Follett  contended,  that  in  order  to  compel  the 
defendant  to  pay  costs  as  a  condition  of  obtaining  his 
rule,  on  the  ground  that  no  previous  application  had  been 
made,  the  want  of  that  application  ought  to  be  shewn  by 
the  plaintiff.  All  that  was  necessary  for  the  defendant  to 
do  was  to  shew  that  the  plaintiff  was  abroad.  If  the  plain- 
tiff opposed  the  application  or  desired  to  impose  terms,  it 
was  incumbent  on  the  plaintiff  to  bring  forward  those  facts, 
which  were  to  justify  his  opposition  or  the  terms.  The 
present  rule  was  not  drawn  up  with  a  stay  of  proceedings, 

(fl)  3  Ad.  &  El.  661.  (h)  Ante,  Vol.  2,  p.  710. 

(c)  Ante,  Vol.  1,  p.  313. 
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and  therefore  it  was  unnecessary  to  shew  that  a  previous  1837* 
application  had  been  made.  He  cited  Jones  v.  Jones  {a)^ 
in  the  marginal  note  to  which  was  this  proposition — *^  The 
stage  of  the  proceedings  at  the  time  of  the  motion  need 
not  be  stated  by  the  defendant;  it  is  for  the  plaintiff  to 
shew  that  it  is  too  late.*'  In  Fountain  v.  Steele  {b),  the 
marginal  note  was^  '^  It  is  not  necessary  to  make  a  demand 
prcYiously  to  moving  for  security  for  costs^  unless  it  is  in- 
tended to  be  part  of  the  rule,  that  proceedings  be  stayed 
in  the  meantime." 

Cur.  adv.  vult. 

LiTTLEDALE^  J. — I  have  considered  this  casCi  and  con- 
sulted the  other  Judges,  and  we  think  that,  under  the 
circumstances^  the  rule  must  be  made  absolute,  without 
payment  of  costs  by  the  defendant. 

Rule  absolute  accordingly. 

(a)  Ante,  Vol  1,  p.  313.  {k)  Ante,  Vol.  5,  p.  331. 


Reynolds  o.  Blackburn  and  Another. 

(Before  the  Four  Judges)* 

Assumpsit  by  indorsee  against  the  acceptors  of  two  in  utumiwit  by 

bills  of  exchange.     The  defendants  pleaded,  Ist,  non-  ^^^^"^ 

acceptance ;  Snd,  that  they  accepted  the  bills  for  the  ac-  defendant 

commodation  of  Thomas  Tempest,  the  drawer,  without  which  wu  bad 

receiving  any  value  or  consideration  for  the  said  accept-  The  phdmiff 

nces,  or  either  of  them,  of  which  the  plaintiff  then  had  !^^  on^e- 

notioe :  and  the  said  defendants  further  say,  that  after  the  murrer,  the 

bills  were  indorsed,  and  before  they  became  due  and  pay-  held  to  be  good, 
able,  and  before  the  conunencement  of  this  suit,  the  said 
T.  T.,  the  drawer,  gave  and  delivered  to  the  plaintiff,  who 

c  2 
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1^7*        then  accepted  from  the  said  drawer^  divers  other  bills  of 
^^^^^^^^      exchange  for  divers  large  sums  of  money^  in  the  whole 
V-  exceeding  the  amount  of  the  said  sums  mentioned  in  the 

said  bills  in  the  said  declaration  mentioned,  to  wit,  &c. ; 
and  it  was  on  that  occasion  agreed  by  and  between  the 
said  drawer,  T.  T.,  and  the  plaintiff,  that  the  said  plain- 
tiff, in  consideration  of  the  premises,  should  forbear  to 
sue  him,  the  said  drawer,  upon  the  said  bills  in  the  said 
declaration  mentioned,  or  either  of  them,  for  a  long  time, 
to  wit,  for  three  months,  and  until  default  should  be 
made  in  the  payment  of  the  said  bills,  so  delivered  by 
the  said  T.  T.,  the  drawer,  to  the  said  plaintiff,  in  pay- 
ment of  the  said  bills  in  the  said  declaration  mentioned. 
And  the  defendants  further  say,  that  the  said  bills  were 
so  delivered  and  accepted  in  payment  of  the  said  bills  in 
the  said  declaration  mentioned,  and  the  said  agreement  was 
so  made  by  and  between  the  plaintiff  and  the  said  T.  T., 
as  aforesaid,  without  the  knowledge,  privity,  or  consent  of 
the  said  defendants,  or  any  of  them.  Replication  to  the 
second  plea,  de  injuri&.  Demurrer  to  the  replication  for 
the  following  causes :  that  the  replication  is  double,  and 
puts  too  many  facts  in  issue;  that  it  does  not  suflSciently 
confess  and  avoid  the  facts  alleged  in  the  plea ;  that  it 
does  not  distinctly  and  formally  traverse  the  facts  alleged 
in  the  plea ;  that  de  injuri&  is  not  the  proper  form  of  a 
replication  to  a  plea  in  an  action  of  assumpsit.  Joinder 
in  demurrer. 

Addison,  in  support  of  the  demurrer,  admitted  that  the 
cases  of  Griffin  v.  Yeaies  (a),  and  Isaac  v.  Farrar  (i), 
compelled  him  to  give  up  the  last  ground  of  demurrer 
but  one.  The  first  ground,  however,  he  contended  wm 
sustainable.  The  replication  de  injuria  was  only  appli- 
cable in  cases  where  the  plea  alleged  a  single  defence  by 


(a)  Ante,  Vol.  4,  p.  647.  {b)  Ibid.,  p.  7^* 
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way  of  excuse.     Here,  however,  the  plea  contained  a         1837* 
partial  denial  of  the  contract,  and  stated  a  different  one.      Reynolds 
He  cited  Crisp  v.  Griffiths  (a),  and  Whittaker  v.  Mason  {b).     ^     ••  ^^^ 
He  should  contend  that  the  replication  was  clearly  double. 
The  plea  contained  two  defences,  and  was  perhaps  de- 
murrable; but  as  the  replication  put  both  defences  in  issue, 
it  was  consequently  double. 

Lord  Dbnman,  C.  J. — If  the  replication  is  bad  for 
duplicity,  that  is  occasioned  by  the  necessity  of  replying 
to  the  defendant's  bad  plea,  and  cannot  be  taken  advantage 
of  on  demurrer. 

Pattbson,  J. — ^Neither  of  the  causes  of  demurrer  is 
sufficient.  This  plea  does  not  deny  the  contract,  it  merely 
aHeges  matter  in  excuse :  de  injuri&  is  therefore  a  proper 
replication.  * 

Judgment  for  the  plaintiff. 

(a)  Ante,  VoL  3,  p.  752.  {h)  2  B.  N.  C.  369. 


Bland  o.  Warren. 
{Before  the  Four  Judges)* 

JUUMFREY  shewed  cause  against  a  rule  nisi  obtained  tfacaiueU 
by  Arehboldf  to  set  aside  for  irregularity  the  verdict  ob-  g^nf  tonoifw* 
tained  by  the  plaintiff  in  this   case.     In  support  of  the  ^^  ^"**»  ["  "*■ 

/      ,      ^  turn  at  the  Iwt 

application,  it  was  sworn  that  notice  of  trial  had  been  nttinga  in  term, 
given  for  the  second  sittings  in  Easter  Teirm,  and  after-  ,1^1*,  notice 
wards  continued  to  the  third  sittings  in  that  term.     The  ""T?!,?/' 

o  none  but  UDae** 

plabtiff  applied  on  the  1st  April  to  the  defendant  for  his  fended  ceiuet 

consent  to  a  contmuance  of  the  notice  of  trial  for  the  sit-  taken,  the  de- 
fendant must, 
in  crdcr  to  jnreTent  the  case  from  being  tried  as  an  undefended  cause,  either  instruct  counsel  to  ap- 
pear and  say  it  is  defended,  or  give  notice  to  the  plainiiff  that  It  is  a  defended  cause. 

In  the  Court  of  Queen's  Bench,  if  a  new  trial  has  been  granted  on  payment  of  coiti,  the  Court 
win  not  point  out  in  the  rule  a  particular  day  on  which  the  costs  must  be  psid. 
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tings  after  term.  To  this  the  defendant  would  not  accede, 
and  it  was  sworn  that  he  was  ready  to  proceed  to  trial  at 
the  third  sittings.  The  sittings  paper  for  that  day  stated 
that  none  but  undefended  causes  would  be  then  taken. 
On  that  day,  howeveri  the  cause  was  called  on,  and  tried 
as  an  undefended  cause  in  the  absence  of  the  defendant, 
and  without  his  knowledge.  It  was  sworn  that  no  notice 
had  been  given  by  the  plaintiff  that  the  cause  would  be 
taken  as  undefended.  An  affidavit  of  merits  was  also 
produced.  In  answer  to  the  application,  Hutnfrey  now 
read  an  affidavit,  in  which  it  was  sworn  that  the  cause  was 
set  down  in  the  regular  way,  and  not  out  of  its  regular 
turn ;  that  when  at  the  third  sittings  the  cause  was  called 
on,  no  one  appeared  on  the  part  of  the  defendant  to  state 
that  it  was  defended. 

Archboldf  in  support  of  the  rule,  submitted  that  in 
order  to  bring  on  the  cause  as  undefended,  two  days* 
notice  of  such  a  proceeding  ought  to  be  given  to  the  other 
side.  No  such  notice  in  the  present  case  had,  however, 
been  given. 

Lord  Denman,  C.  J. — The  practice  is  to  make  out  a 
regular  list  in  the  Marshal's  office,  for  the  last  sittings  in 
term,  of  the  causes  that  are  thought  likely  to  be  taken  as 
undefended.  Formerly,  counsel  used  to  be  instructed  to 
appear  and  say  that  the  cause  was  defended,  upon  which 
it  would  go  over  to  the  sittings  after  term  as  a  matter  of 
course.  Another  mode  of  doing  this  was  by  notice  being 
given  by  the  defendant  to  the  plaintiff  that  the  cause  would 
be  defended.  In  this  case  the  cause  was  set  down  in  the 
list  for  the  last  sittings ;  no  counsel  was  instructed  to  ap- 
pear, and  no  notice  was  given  that  it  would  be  defended. 
I  think  therefore  no  case  of  irregularity  has  been  made 
out.  As  there  is  an  affidavit  of  merits,  there  may,  how- 
ever, be  a  new  trial  on  payment  of  costs. 
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LiTTLEOALEj  J.,  and  PATTE8ON5  J.,  concurred.  1837. 

Humfrey  applied  that  a  day  might  be  fixed  on  or  before  «. 

which  the  costs  should  be  paid.     If  the  Court  did  not      Warrkv. 
make  such  an  order,  the  defendant  might  delay  the  plain- 
tiff's judgment  until  the  following  term. 

LiTTLEDALE,  J. — That  is   not    the   practice    of  this 

Court. 

Rule  absolute  accordingly. 


Field  and  Another  v.  Woods. 
{Before  the  Four  Judges). 

\^HANNELL  shewed  cause  against  a  rule  nisi  obtained  The  objccUoni 
by  Payne  for  a  new  trial.     It  was  an  action  of  assumpsit  jnit-djitedjiind 
on  a  banker's  cheque  drawn  by  the  defendant,  and  dated  therefore  re- 

qoinngasUmp, 

the  ISth  June,  1835.     The  defendant  pleaded  that  he  did  is  not  too  Ute 
not  make  the  cheque  in  manner  and  form  as  alleged  in  the  read  without 
declaration.    The  cause  was  tried  before  Mr.  Justice  WiU  ^^l^^^- 

iz  unttainp* 

Uams,  and  the  cheque  was  put  in  and  read  in  support  of  «d*  it  cannot  be 

used  in  evi- 

the  plaintiff's  case.     On  the  part  of  the  defendant  it  was  dence. 
contended  that  the  cheque  had  been  post-dated,  and  con-  cessary^o  phnid 
sequently  required  a  stamp.     In  answer  it  was  objected  ?^*^"l  ^*  . 
that  this  defence  was  not  available  under  the  present  plea,  dating. 
The  point  was  reserved  by  the  learned  Judge,  and  the 
jury  found  a  verdict  for  the  plaintiff.    The  present  rule 
for  a  new  trial  was  accordingly  obtained.     ChanneU  con- 
tended— ^firstj   that  the  objection  on   the  ground  of  the 
cheque  not  being  stamped  was  too  late,  after  the  instrument 
had  been  read ;  as  it  should  have  been  taken  when  it  was 
first  produced  at  the  trial.    Secondly,  if  the  objection  was 
to  be  made  available  at  all,  it  must  be  by  way  of  plea. 
The  55  Geo.  3,  c.  184,  s.  12,  provided  that  a  person  issuing 
a  draft  or  order  for  the  payment  of  money,  bearing  date 
subsequent  to  the  day  on  which  it  shall  be  issued,  shall  be 
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liable  to  a  forfeiture  of  100/*  The  defence  here  proposed 
to  be  set  up,  depended  on  the  allegation  that  the  contract 
proved  in  fact  was  vpid  in  law.  According  to  the  princi- 
ple of  the  new  rules^  therefore^  this  being  a  defence  by 
way  of  confession  and  avoidance^  ought  to  have  been  spe- 
cially pleaded.  Then  it  appeared  by  the  cases  of  Upsian 
V.  Marshall  (a),  and  Williamson  v.  Gatratt  (6),  overruling 
Allen  V.  Keeves  (c),  and  WhilweU  v.  Bennett  (gQ,  that  if  a 
cheque  bore  a  particular  date,  that  must  be  considered  as 
the  time  to  which  the  schedule  of  the  55  Geo.  3,  c.  184, 
referred.  The  result  of  Williamson  v.  Gdrratt  was,  that 
a  post-dated  bill  of  exchange  was  receivable  in  evidence. 
If  that  was  so,  a  post-dated  cheque  might  be  received. 

Payne,  in  support  of  the  rule,  contended  that  the  ob- 
jection was  taken  sufficiently  early,  when,  from  the  in- 
spection of  the  instrument,  it  appeared  that  the  defect  in 
the  plaintiff's  title  for  want  of  a  stamp  existed.  It  could 
not  be  known  until  the  instrument  was  produced  that  it 
required  a  stamp.  He  cited  Jones  v.  Fort  {e).  In  Wil» 
liamson  v.  Garrett  the  only  question  was  whether  a  suffi- 
cient stamp  had  been  used.  Allen  v.  Keeves  was  directly 
in  point.  With  respect  to  pleading  such  a  defence,  that 
could  not  be  considered  necessary  after  the  cases  of 
M*Dowall  v.  Lyster  (/),  and  Dawson  v.  AV Donald  (g). 

Lord  Dbnman,  C.  J. — I  do  not  see  how  it  is  possible 
to  distinguish  this  case  from  the  two  last  cited.  Here  is 
an  instrument  which  on  the  face  of  it  is  good,  but  which 
on  the  evidence  produced  requires  a  stamp.  Dawson  v. 
McDonald  was  a  case  where   the  defendant,   who  was 

(a)  3  D.  &  R.  193;  S.  C.  nom.  (d)  3  B.  k  P.  559. 

Ujnttme  ?.  Marchant,  2  B.  &  C.  10.  (e)  1  Moo.  &  Mai.  196. 

{h)  2  N.  &  M.  49 1  S.  C.  nom.  (/)  2  M.  &  W.  52. 

WiUwm  V.  Jarrett,  2  B.  &  Ad.  32.  (g)  lb.  26. 

(c)  1  East,  435. 
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sued  as  acceptor  of  a  bill  of  exchange^  wished  to  plead  1837« 
that  the  bill  was  improperly  stamped ;  and  Parte,  B^  said^ 
"  The  only  consequence  of  the  wrong  stamping  is,  that  the 
instrument  cannot  be  given  in  evidence.  Allowing  such 
pleas  as  this  only  raise  doubts  at  the  bar  where  none  really 
exist.** 

L1TTLEDALB9  J. — ^I  had  some  doubts  at  first  whether 
Mr.  ChanneU  was  not  right,  as  the  31  Geo.  3,  c.  S5,  is  not 
mentioned  in  55Geo.  «i,  c.  181*;  but  upon  looking  at  the 
latter  statute,  I  think  the  words  are  sufiiciently  large  to 
include  this  case.  The  words  in  the  schedule  under 
^*  Bill  of  Exchange,"  shew  that  a  bill  of  exchange  requires 
a  stamp.  Then  there  is  an  exemption  for  all  drafts  or 
orders  for  the  payment  of  money  to  the  bearer  on  demand, 
provided  the  same  shall  bear  date  on  or  before  the 
day  when  the  same  shall  be  issued.  But  this  instru- 
ment did  not  bear  date  on  or  before  the  day  when  it 
was  issued,  and  therefore  it  is  not  within  the  exemption. 
Then  the  31  Geo.  3,  c.  25,  enacts  that  no  bill  of  ex- 
change shall  be  given  in  evidence  unless  it  is  duly  stamped. 
It  appears  in  point  of  fact  that  the  instrument  was  read. 
Certainly  the  late  practice  at  nisi  prius  has  been,  tbat  if 
once  a  document  is  read  it  has  not  been  allowed  to  be 
struck  out  of  the  Judge's  notes.  But  there  is  a  difference 
between  those  cases  where  the  defect  appears  at  once,  as 
on  a  bill  of  exchange,  or  a  deed  having  more  than  the 
right  number  of  words,  and  this,  where  the  defect  is  not 
at  once  visible.  Here,  the  objection  could  not  be  raised 
till  the  defect  was  pointed  out  by  extrinsic  evidence,  or 
if  raised,  could  only  have  been  de  bene  esse :  and  therefore^ 
I  think  the  objection  need  not  have  been  made  on  the  first 
production  of  the  instrument  The  cases  in  the  Exche- 
quer are  certainly  not  distinguishable  from  the  present. 

Pattesom,  J. — I  cannot  doubt  that  the  55  Geo.  3,  c.  ISl*, 
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incorporates  the  31  Geo.  3,  c.  25,  so  as  to  raise  this  ques- 
tion. Section  19  of  the  latter  act  provides  that  no  bill  of 
exchange,  liable  to  be  stamped  as  directed  by  that  act, 
shall  be  pleaded  or  given  in  evidence,  or  admitted  to  be 
available  in  any  Court,  unless  duly  stamped.  Now  this 
cheque  was  not  given  in  evidence ;  it  was  only  primft  facie 
evidence ;  and  the  reason  why  it  is  not  evidence  is,  that 
the  55  Geo.  3,  c.  184,  schedule,  directs  that  every  bill  of 
exchange,  draft,  or  order  to  the  bearer  of  any  sum  of 
money,  shall  bear  a  stamp ;  and  then  certain  exemptions 
are  stated.  In  order,  therefore,  to  take  this  draft  out  of 
the  enacting  provision,  it  should  be  shewn  to  come  within 
the  exemption.  It  clearly  does  not.  Therefore  the  cir- 
cumstance of  the  instrument  being  read,  clearly  does  not 
satisfy  the  provisions  of  the  31  Geo.  3,  of  its  being  ''given 
in  evidence.'*  Being  so,  is  it  necessary  that  these  facts 
should  be  pleaded  ?  There  is  nothing  in  the  new  rules  to 
require  it.  The  defence  is  not  in  confession  and  avoid- 
ance, admitting  that  it  was  a  good  contract,  but  says  that 
it  is  altogether  void  in  law.  I  cannot  distinguish  it  from 
M'Dawall  v.  Lyster  (a). 

Rule  absolute  (b). 


(a)  2  M.  &  W.  62. 


(6)  Williams,  J.,  was  in  the  Bail  Court. 


Ex  parte  Southern. 

PeTERSDORFF,  on  the  14th  of  November,  applied  on 
behalf  of  a  gentleman  named  Southern,  for  leave  that  he 
might  be  admitted  an  attorney  of  this  court  in  the  present 
term.  The  affidavit  which  supported  his  application 
stated,  that  previous  to  last  Easter  Term,  the  usual 
notices  had  been  given  for  the  purpose  of  admission  in 


Where  a  clerk 

has  giTen  hia 

notices  previous 

to  E.  T.,  for 

admission  in 

T.  T.,  but  he 

does  not  apply 

for  admission  in 

that  term,  the 

Court  will  not 

allow  him  to  be 

admitted  on  those  notices  in  the  following  M.  T. ;  but  under  peculiar  circumstances,  will  enlarge 

his  certificate,  and  allow  him  to  give  notice  then  .of  admission  on  the  last  day  of  H.  T. 
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Trinity  Term,  pursuant  to  the  rules  of  H.  T.  6  W.  4(a).         1837- 

In  Trinity  Term  he  was  examined  pursuant  to  the  rules  of      ^^ 

E.  T.  6  W.  4  (&),  and  obtained   his  certificate.     At  that     Soutueek. 

time  he  was  informed,  that  the  certificate  which  he  had 

obtained  would  entitle  him  to  be  admitted  at  any  time  in 

the  present  Michaelmas  Term.     He  had  obtained  his  fiat 

for  admission,  and  the  object  of  the  present  application 

was,  that  he  might  be  admitted  in  the  present  term,  under 

the  peculiar  circumstances  of  the  case,  notwithstanding 

5  Reg.  Gen.  H.  T.  6  W.  4  (a),  the  words  of  which  were, 

*'  that  three  days  at  the  least  before  the  commencement 

of  the  term  next  preceding  that  in  which  any  person  not 

before  admitted  shall  propose  to  be  admitted  an  attorney 

of  either  of  the  courts,  he  shall  cause  to  be  delivered  at 

the  Master's  or  Prothonotary's  office,  as  the  case  may  be, 

instead  of  affixing  the  same  on  the  walls  of  the  courts  as 

now  required,  the  usual  written  notices,  which  shall  state, 

in  addition  to  the  particulars  now  required,  his  place  or 

places  of  abode  or  service  for  the  last  preceding  twelve 

months." 

LiTTLEDALE,  J. — ^If  I  were  to  grant  this  application,  I 
should  in  fact  be  dispensing  with  the  rule  of  court.  Under 
the  peculiar  facts  of  this  case,  I  will  allow  the  period 
within  which  the  certificate  is  to  be  in  force  to  be  enlarged, 
and  notice  to  be  given  now,  for  his  admission  on  the  last 
day  of  Hilary  Term. 

Rule  accordingly. 

(o)  Ante,  Vol.  4,  p.  554.  (b)  Ante,  Vol.  5,  p.  I. 


^..,.  ^..^  ^^^^^^-  ji./y.^^-f^ 
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Regina  r.  The  Justices  of  Salop. 

A  parish  is  not  rV HA  TELE  Y  shewed  cause  against  a  rule  nisi  ob- 
withf"the^'"  twined  by  Dowling,  calling  on  the  justices  of  the  county 
meaning  of  the  of  Salop  to  shew  cause  why  they  should  not  enter  con- 
G.  IS,  8. 2,  not-  tinances  and  hear  an  appeal  against  a  certain  order  for 
fhei&^s'wiiL  ^^^  removal  of  certain  paupers  from  the  parish  of  St. 
*»J'^*»"^^  Mary,  in  the  borough  of  Shrewsbury,  in  the  county  of 
actual  removal  Salop,  to  the  parish  of  Forden,  in  the  county  of  Mont- 
ana therefore'  gomcry.  The  facts,  as  they  appeared  on  the  aflSdavits, 
ansions'next^*  and  with  respect  to  which  there  was  no  dispute,  were  the 
after  the remo-  following.  On  the  9th  of  February,  in  the  present  year, 
ly  early.  an  order  was  made  by  two  justices  of  the  borough  of 
for  a  mandamus  Shrewsbury,  for  the  removal  of  the  paupers  in  question 
I'otTfhe*^  from  that  borough  to  the  parish  of  Forden,  in  the  county 
of  the  appiica-  of  Montgomery.     On  the  10th  of  the  same  month,   a 

tiofly  pursuant 

to  1  Will.  4,  counterpart  of  that  order,  accompanied  by  a  copy  of  the 
he  made  th™^^  examination  upon  which  the  order  was  made,  was  trans- 
subject  of  a       mitted  by  post  to  the  overseers  of  the  parish  of  Forden, 

separate  ap-  "^    *^  ^  *^ 

plication,  and  pursuant  to  the  provisions  of  section  79  of  the  4  &  5 
considered  by  Will.  4,  c.  76.  On  the  11  th  it  was  received.  On  the  3rd 
SspSng  df*  ^^  April,  the  next  quarter  sessions  was  held.  On  the 
the  rule.  iQth  of  April  the  paupers  were  removed  to  the  appellant 

parish.  On  the  9th  of  June  a  notice  of  appeal,  in  confor- 
mity with  the  provisions  contained  in  section  81,  of  the 
above-mentioned  act,  was  served  on  the  respondent  parish. 
On  the  26th  of  that  month,  the  Midsummer  Quarter  Ses- 
sions was  held.  By  the  rules  of  that  Court  only  eleven 
days'  notice  of  appeal  was  required  ;  consequently,  if  the 
appellants  were  early  enough  in  appealing  to  that  sessions, 
sufficient  notice  had  been  given.  When  the  appeal  was 
called  on,  the  respondents  objected  that  the  appeal  was  too 
late,  according  to  the  79th  section  of  the  New  Poor  Law 
Act,  and  the  justices,  yielding  to  that  objection,  dismissed 
the  appeal.  Whateley  now  contended  that  the  sessions  were 
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right  in  point  of  law,  in  the  opinion  they  had  formedi 
although  the  section  in  question  was  not  applicable.  The 
words  of  that  section  were, ''  that  from  and  after  the  1st 
day  of  November,  18S4,  no  poor  person  shall  be  removed 
or  removeable  under  any  order  of  removal  from  any  parish 
or  workhouse,  by  reason  of  his  being  chargeable  thereto 
or  relieved  therein,  until  twenty-one  days  after  a  notice  in 
writing  of  his  being  so  chargeable  or  relieved,  accompa- 
nied by  a  copy  or  counterpart  of  the  order  of  removal  of 
such  person,  and  by  a  copy  of  the  examination  upon  which 
such  order  was  made,  shall  have  been  sent,  by  post  or 
otherwise,  by  the  overseers  or  guardians  of  the  parish 
obtaining  such  order,  or  any  three  or  more  of  such  guar- 
dians, to  the  overseers  of  the  parish  to  whom  such  order 
shall  be  directed.**  After  the  decisions  in  the  case  of  Rex 
V.  The  Justices  of  Suffolk  {a),  and  Rex  v.  Tie  Justices  of 
Leicester  (b)f  it  could  not  now  be  successfully  contended, 
that  the  appeal  against  the  order  of  removal  must  be  made 
within  the  twenty-one  days  mentioned  in  the  79th  section. 
But  by  reference  to  the  words  of  the  13  &  14  Car.  2,  c.  12, 
%,2,it  would  be  found  that  the  words  were,  ^'  that  all  such 
persons  who  think  themselves  aggrieved  by  any  such 
judgment  of  the  said  two  justices,  may  appeal  to  the  jus- 
tices of  the  peace  for  the  said  county  at  their  next  quarter 
sessions,  who  are  hereby  required  to  do  them  justice  ac- 
cording to  the  merits  of  their  cause."  The  question  there- 
fore was,  whether  the  appellant  parish  was  ''  aggrieved.** 
By  referring  to  section  84-  of  the  New  Poor  Law  Act,  it 
was  provided,  *'  that  the  parish  to  which  any  poor  person 
whose  settlement  shall  be  in  question  at  the  time  of  grant- 
ing relief  shall  be  admitted  or  finally  adjudged  to  belong, 
shall  be  chargeable  with  and  liable  to  pay  the  costs  and 
expense  of  the  relief  and  maintenance  of  such  poor  person, 
and  such  costs  and  expense  may  be  recovered  against  such 
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(a)  5  N.  &  M.  603. 


(6)  Ante,  Vol.  4,  p.  633. 


so 
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parish  in  the  same  manner  as  any  penalties  or  forfeitures  are 
by  this  act  recoverable :  provided  always,  that  such  parish,  if 
not  the  parish  granting  such  relief,  shall  pay  to  the  pariah 
by  which  such  relief  shall  be  granted,  the  cost  and  ex- 
pense of  such  relief  and  maintenance  from  such  time  only 
as  notice  of  such  poor  person  having  become  chargeable 
shall  have  been  sent  by  such  relieving  parish  to  the  pariah 
to  which  such  poor  person  shall  be  so  admitted,  or  finally 
adjudged  to  belong :  provided  always,  that  no  charges  or 
expenses  of  relief  or  maintenance  shall  be  recoverable  under 
a  suspended  order  of  removal,  unless  notice  of  such  order 
of  removal,  with  a  copy  of  the  same,  and  of  the  examination 
upon  which  such  order  was  made,  shall  have  been  given 
within  ten  days  of  such  order  being  made  to  the  overseers 
of  the  poor  of  the  parish  to  whom  such  order  is  directed." 
From  the  provisions  contained  in  this  section,  therefore,  the 
appellant  parish  must  be  considered  as  having  been  ag- 
grieved, from  the  time  when  the  counterpart  of  the  order  of 
removal,  with  the  accompanying  documents,  were  served ; 
because  from  that  time,  accrued  the  liabilities  mentioned  in 
the  section  last  cited.  The  order  after  the  three  weeks  from 
the  time  of  its  service  could  not  be  considered  more  favour* 
ably  for  the  appellants  than  as  an  order  suspended ;  but  by 
the  49  Geo.  S,  c.  1S4,  s.  S,  it  was  provided,  **  that  when  the 
execution  of  any  such  order  of  removal  shall  be  suspended, 
the  time  of  appealing  against  such  order  shall  be  computed 
according  to  the  rules  which  govern  other  like  cases,  from 
the  time  of  serving  such  order,  and  not  from  the  time  of 
making  such  removal  under  and  by  virtue  of  the  same.** 
Under  these  circumstances,  as  the  appellants  had  not  given 
notice  of  appeal  at  the  Easter  sessions,  which  was  the 
next  sessions  after  the  service  of  the  order  by  which  they 
were  aggrieved,  their  appeal  at  the  following  June  sessions 
was  too  late. 


Dowtingi  in  support  of  the  rule,  contended  that  the 
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Statute  of  the  49  Geo.  3,  c.  124,  was  not  applicable  to  the 
present  ease,  because  that  referred  only  to  orders  sus- 
pended by  magistrates,  for  reasons  apparently  sufficient  to 
them.    Here,  however,  the  order  had  not  been  so  sus- 
pended.    The  exception  introduced  by  section  2,  was  an 
authority  to  shew  the  general  rule  to  be  that  the  appeal 
need  not  be  made  until  after  the  removal  had  actually 
taken  place.     By  section  1  of  the  13  &  14  Car.  2,  c.  IS, 
two  justices  were  empowered  *'  by  their  warrant  to  remove 
and  convey  such  person  or  persons  to  such  parish  where 
he  or  they  were  last  legally  settled."    Then  the  second 
section  provided,  "  that  all  such  persons  who  think  them- 
selves aggrieved  by  any  such  judgment  of  the  said  two 
justices    may  appeal  to  the  justices  of  the  peace  for  the 
said  county  at  their  next  quarter  sessions.**    Construing 
these  two  sections  together,  it  was  clear,  that  the  appel- 
lant parish  could  not  be  considered  as  aggrieved  until  the 
pauper   was   actually  removed.      He  cited  Rex  v.  The 
Inhabitants  of  Norton  (a),  and  Milbrook  v.  Si.  John^s  (&)• 
As  to  the  provisions  contained  in  section  84  of  the  New 
Poor  Law  act,  they  could  not  be  considered  as  rendering 
the  appellant  parish  aggrieved  by  the  mere  service  of  the 
order,  since  they  only  constituted  a  contingent  possibility, 
that  the  appellants  might  have  certain  costs  and  expenses 
to  pay.    At  the  time  of  serving  the  order  of  removal,  the 
appellants  could  not  be  certain  whether  the  respondents 
would  act  upon  it  If  they  never  did,  then  of  course  a  notice 
of  appeal  was   perfectly  unnecessary,   as  the  appellants 
could  never  be  aggrieved.    For  these  reasons,  it  was  sub- 
mitted, the  present  rule  ought  to  be  made  absolute. 

Cur.  adv.  vult. 


1837. 

Rboina 

9. 

Juitieei  of 
Salop. 


LiTTLSDALE,  J.  —  This  seems  to  me  a  very  clear 
case.  The  facts  appear  to  be  these:— On  thellth  Fe- 
bruary, in  the  present  year,  a  counterpart  of  the  order, 

(a)  2  Strange,  830. 
{h)  Cases  of  Settlement  and  Removal,  pi.  88,  p.  66. 
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accompanied  by  a  copy  of  the  examination  of  the  pauper 
on  which  the  order  was  founded,  reached  the  hands  of 
the  officers  of  the  appellant  parish.     On  the  10th  April, 
the  paupers  were  removed  by  the  respondent  parish*    On 
the  9th  June,  the  notice  of  appeal  was  served  for  the  next 
Salop  sessions,   which   were    held   on  the    S6th  June. 
Eleven  clear  days'  notice  of  appeal  was  thus  given,  pur- 
suant to  the  practice  of  the  Court  of  Quarter  Sessions. 
It  was  objected  on  the  part  of  the  respondents,  that  the 
appeal  was  too  late,  and  the  Court  was  of  that  opinion. 
It  seems  to  me,  however,  that  the  Court  was  bound  to 
hear  the  appeal.      By  the   13  &  14  Car.  2,  c.  12,  s.  I,  it 
is  provided  that  two  justices  of  the  peace  may  **  by  their 
warrant  remove  and  convey  such  person  or  persons  to  such 
parish  where  he  or  they  were  last  legally  settled.*'  Then, 
by  section  2  it  was  provided,  "  that  all  such  persons  who 
think  themselves    aggrieved   by  any  such  judgment  of 
the  said  two  justices,  may  appeal  to  the  justices  of  the 
peace  for  the  said  county,  at  their  next  quarter  sessions.'* 
The  question,  is  then,  whether  the  parish  is  to  be  con- 
sidered as  aggrieved.     It  seems  to  me,  that  it  is  by  the 
removal  of  the  pauper,  that  the  parish  becomes  aggrieved. 
All  the  cases  agree  in  this,  and  it  was  not  a  disputed  point 
between  the  counsel.     But  the  counsel  who  contended 
that  the  sessions  were  right,  relied  on  the  Poor  Law 
Amendment  Act,  4  &  5  Will.  4,  c.  76.     By  sect.  79  of 
that  act  it  is  provided,  **  that  no  poor  person  shall  be 
removed  or  removeable,  under  any  order  of  removal,  from 
any  parish  or  workhouse,  by  reason  of  his  being  charge- 
able to  or  relieved  therein,  until  twenty-one  days  after  a 
notice  in  writing  of  his  being  so  chargeable  or  relieved, 
accompanied  by  a  copy  or  counterpart  of  the  order  of  re- 
moval of  such  person,  and  by  a  copy  of  the  examination 
upon  which  such  order  was  made,  shall  have  been  sent  by 
post  or  otherwise,  by  the  overseers  or  guardians  of  the 
parish  obtaining  such  order,  or  any   three  or  more  of 
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such  guardians,  to  the  overseers  of  the  parish  to  whom 
snch  order  shall  be  directed.**  By  sect.  81  it  is  provided, 
*'  that  in  every  case  where  notice  of  appeal  against  such 
order  shall  be  given,  the  overseers  or  guardians  of  the 
parish  appealing  against  such  order,  or  any  three  or  more 
of  such  guardians,  shall,  with  such  notice,  or  fourteen 
days  at  least  before  the  first  day  of  the  sessions  at  which 
snch  appeal  is  intended  to  be  tried,  send  or  deliver 
to  the  overseers  of  the  respondent  parish  a  statement  in 
writing  under  their  hands  of  the  grounds  of  such  appeal.** 
And  then,  by  sect.  84,  it  is  further  enacted,  '*  that  the 
parish  to  which  any  poor  person,  whose  settlement  shall 
be  in  question  at  the  time  of  granting  relief,  shall  be  ad- 
mitted or  finally  adjudged  to  belong,  shall  be  chargeable 
with  and  liable  to  pay  the  cost  and  expense  of  the  relief 
and  maintenance  of  such  poor  person,  and  such  cost  and 
expense  may  be  recovered  against  such  parish  in  the  same 
manner  as  any  penalties  or  forfeitures  are  by  this  act 
recoverable  :  Provided  always,  that  such  parish,  if  not 
the  parish  granting  such  relief,  shall  pay  to  the  parish 
by  which  such  relief  shall  be  granted  the  cost  and 
expense  of  such  relief  and  maintenance,  from  such  time 
only  as  notice  of  such  poor  person  having  become  charge- 
able shall  have  been  sent  by  such  relieving  parish,  to  the 
parish  to  which  such  poor  person  shall  be  so  admitted  or 
finally  adjudged  to  belong:  Provided  always,  that  no 
charges  or  expenses  of  relief  or  maintenance  shall  be 
recoverable  under  a  suspended  order  of  removal,  unless 
notice  of  such  order  of  removal,  with  a  copy  of  the  same, 
and  of  the  examination  upon  which  such  order  was  madcf 
shall  have  been  given  within  ten  days  of  such  order  being 
made  to  the  overseers  of  the  poor  of  the  parish  to  whom 
snch  order  is  directed."  It  was  contended,  that  by  con- 
struing these  sections  together,  the  appellant  parish  must 
be  considered  as  aggrieved,  by  the  mere  sending  of  the 
copy  of  the  order  of  removal;  because  there  may  be  a 


1837. 


Rboiwa 

V. 

Justicet  of 
Salop. 


TOL.  VI. 


D.  P.  C. 


Si 


CASES  IN  THE  PRACTICE  COURT|  Q.  B. 


1837. 


Rboiica 

V. 

Jastkei  «f 
Salop. 


liability  to  certain  costs  and  expensesi  pursuant  to  sect.  84>; 
although  there  is  no  actual  grievance  at  the  time  of 
serving  the  orderi  yet  the  appellants  may  become  aggrieved 
in  certain  eventSi  and  therefore  they  must  be  considered 
as  aggrieved  by  the  mere  service  of  the  order.  It  appears 
to  me  that  it  is  not  so^  independent  of  any  authority* 
The  act  makes  no  such  difference  in  the  law,  as  that  the 
parish  is  to  be  considered  as  aggrieved  because  it  may 
have  to  pay  certain  expenses.  The  having  to  pay  certain 
costs  and  expenses  is  a  mere  contingency,  which  may  or 
may  not  take  effect.  But  if  there  were  any  doubt 
upon  the  pointy  it  was  distinctly  decided  in  con- 
formity with  this  view  in  the  case  of  The  King  v.  The 
Justices  of  Cornwall^  which  was  argued  in  last  Easter 
Term,  and  judgment  given  in  last  Trinity  Term.  The 
facts  there  were  precisely  similar  to  those  of  the  preaent 
case.  The  order  was  made  there  on  the  6th  June,  and 
received  by  the  appellants  on  the  7th.  The  Midsuaaser 
sessions  were  held  on  the  28th.  On  the  S9th  the  paupers 
were  actually  removed.  Notice  of  appeal  was  given  for 
the  October  sessions.  The  Court  there  refused  to  hear 
the  appeal,  on  the  ground  that  the  appellants  should  have 
given  notice  of  appeal  at  the  Midsummer  Sessions.  This 
Court,  however,  was  of  opinion  that  the  appeal  was  in 
quite  sufficient  time.  It  seems  to  me,  therefore*  a  very 
clear  case.  It  does  not  appear  to  me  that  the  appellanta 
were  aggrieved  until  the  actual  removal  of  the  paupert, 
although  in  certain  events  they  might  be  required  to  pay 
costs  and  expenses.  The  present  rule  must  therefore  be 
made  absolute. 


D^wlmg  then  applied  for  the  costs  of  the  rule,  pursuant 
to  1  Will.  4^  c.  31|  s.  6,  the  words  of  which  were,  ^*  that 
in  all  cases  of  any  application  for  any  writ  of  mandamus 
whatsoever,  the  costs  of  such  application,  whether  the 
writ  shall  be  granted  or  refused,  and  also  the  costs  of  the 
writ,  if  the  same  shall  be  issued  and  obeyed,  shall  be  in 
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the  discretioD  of  the  Court,  and  the  Court  is  hereby  au- 
thorised to  order  and  direct  by  whom  and  to  whom  the 
same  shall  be  paid**  (a). 

L1TTLEDALE9  J. — The  costs  of  this  rule  must  be  made 
the  subject  of  a  separate  application.  When  the  writ  has 
issued,  I  do  not  know  that  they  may  not  make  a  return  to 
It,  which  will  shew  that  they  were  right  in  refusing  to  hear 
the  appeal. 

Rule  absolute  accordingly. 

(a)  See  2  Dowl.  Stat  4 1,  as  to  the  practice  prerious  to  the  pasiiiif 
oftluiaet. 


JwiioM  of 
Salop. 


Dob  d.  Gowx.and  r.  Roe. 

xaC/^TT  applied  for  a  rule  under  the  1  Geo.49  c.  87|  s.  1. 
His  application  was  founded  on  the  affidavits  in  the  usual 
form,  and  they  contained  the  ordinary  particulars,  except 
that  no  affidavit  had  been  made  by  the  attesting  witness 
to  the  execution  of  the  lease.  The  application  was,  how- 
ever, supported  by  the  affidavit  of  another  person,  who 
had  sworn  to  the  due  execution  of  the  instrument.  The 
words  of  the  section  were,  *'  proving  the  execution  of  the 
aame  by  affidavit." 

LiTTLEDALE,  J.,  (having  consulted  Mr.  Hill,  the  Clerk 
of  the  Rules),  was  of  opinion  that  the  omission  was  not 
material.  In  order  to  obtain  this  rule,  it  was  not  indis- 
pensable that  the  attesting  witness  should  make  the  affi- 
davit of  execution. 

Rule  granted. 


In  order  to  ob« 
tain  the  usual 
landlord't  rule 
provided  by  1 
Geo.  4,  c.  87, 
••  I,  the  eiecn* 
tion  of  the  lease 
may  be  proved 
by  the  affidavit 
of  a  person  who 
is  not  the  at- 
testins  witnett. 


D  2 
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A  declaration 
in  ejectment  re- 
quiring a  tenant 
to  appear  in 
«<tbe  King's 
Bench"  is  good, 
although,  be- 
fore leave  ii  ob- 
tained to  sign 
judgment,  the 
Crown  having 
demised,  the 
Court  has  be- 
come "  the 
Queen's 
Bench." 


Doe  d.  Davies  v.  Roe. 

JjOCKE  moved  for  leave  to  sign  judgment  against  the 
casual  ejector.  The  only  peculiarity  in  the  case  was,  that 
the  notice  at  the  foot  of  the  declaration  required  the 
tenant  to  appear  in  *'  the  Court  of  King's  Bench"  in 
Michaelmas  Term  next.  The  officer  of  the  Court  refused 
to  take  in  the  papers  in  the  ordinary  way,  on  the  ground 
that,  the  King  having  died,  the  Court  ceased  to  be  the 
King's  Bench,  and  therefore  the  tenant  in  possession  was 
not  bound  to  appear  there.  The  declaration  was  served 
upon  the  tenant  in  possession  on  the  14th  June,  1837, 
while  the  King  was  living. 

LiTTLEDALE,  J. — As  it  was  the  Court  of  King's  Bench 

at  the  time  the  declaration  was  served,  you  may  take  a 

rule. 

Rule  granted. 


Rex  9.  Bybne. 

{Before  the  Four  Judges). 

If  an  afBda-       JSLISS  shewed  cause  against  a  rule  nisi  obtained  by 
rniefor^a oimi-  ^'  Alexander,   for  a  criminal  information  in  respect  of 

certain  slanderous  words  spoken  by  the  defendant  to  a 
magistrate  in  the  exercise  of  his  office.  Bliss  objected  to 
the  admissibility  oF  the  affidavit,  on  the  ground  that  it  did 
not  appear  in  the  jurat  of  the  affidavit  on  which  the  rule 
had  been  obtained  in  what  county  the  deponent  had  been 
sworn.     He  cited  The  King  v.   Justices  of  the    West 


nal  information 
contains  matter 
slanderous  of 
the  defendant, 
the  Court  will 
in  some  cases 
discbarge  the 
rule  without 
costs. 

Semhlef  that 

L^yXe^t'y   Rising  of  Yorkshire  (a),  and  The  King  v.  Cockshaw  (Jb). 
in  which  an       T|jg  marffinal  note  of  the  latter  case,  which  confirmed  the 

affidavit  was  ®  m  . 

sworn  should      former,  was  in  these  terms — ''  The  county  in  which  a  de« 
jumrif  it  does    fendant  is  sworn  to  an  affidavit  to  ground  a  rule  for  a  cri- 

appear  from  the 
contents  of  the  affidavit 


(a)  3  M.  &  S.  493. 


(6)  2  N.  &  M.  378. 
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minal  information,  made  before  a  commissioner,  must  ap-         1837- 
pear  in  the  jurat.*' 

0. 

Patteson»  J. — In  the  cases  cited  perhaps  the  place  of      Btrne. 
swearing  was  totally  omitted.     Here,  however,  it  appears 
from  the  contents  of  the  affidavit. 


Bliss  then  objected  that  the  affidavit  supporting  the 
rde  contained  a  quantity  of  matter  slanderous  of  the  de- 
fendant. That  was  a  ground  for  excepting  to  the  affida- 
vit; and  in  SandersofCs  Bail  (a),  the  Court  of  King's 
Bench  held,  that  affidavits  containing  general  slanderous 
statements  injurious  to  the  character  of  bail  cannot  be  re- 
ceived. 

Patteson,  J. — In  the  case  of  Thompson  v.  Dicas  (6)i 
part  of  the  marginal  note  was,  '' Where  libellous  and  im- 
pertinent matter  was  introduced  into  an  affidavit  in  sup- 
port of  a  rulci  the  Court  deprived  the  party  of  the  costs 
of  the  rule,  to  which  otherwise  he  would  have  been  en- 
illed." 

KAlejcander^  in  support  of  the  rule,  contended  that, 
as  the  words  used  to  the  magistrate  were  clearly  actionable, 
the  present  rule  ought  to  be  made  absolute. 

Lord  Dhnman,  C.  J.— The  prosecutor  here  has  intro- 
duced terms  and  expressions  in  his  affidavit  impertinent 
to  the  case.  It  ought  clearly  to  be  understood,  that  parties 
applying  for  a  criminal  information  should  confine  them- 
selves to  the  simplest  statement  of  facts,  and  never  in- 
troduce the  slightest  intemperance  of  language.  That 
which  is  used  by  the  prosecutor  in  this  case,  makes  us 
hesitate  to  decide  that  he  has  entitled  himself  to  that  pro-* 

(a)  1  Chit.  Rep.  676.  (6)  Ante,  Vol  2,  p.  93. 


I 
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1837.  taction  which  the  Court  is  ever  ready  to  throw  around  a 
magistrate.  With  regard  to  the  other  point  on  which 
Rex  y.  CocishatD  (a)  has  been  cited,  I  think  it  appears  to 
have  been  given  up,  and  I  should  not  wish  to  express  any 
opinion,  so  as  to  say  that  the  affidavit  is  wrong,  in  a  case 
of  such  general  practice  as  this. 

LiTTLSDALS,  Patteson,  and  Williams,  Js.,  concurred. 

Rule  discharged,  without  costs. 
(a)  2  N.  &  M.  378. 


Smith  v,  Eggington. 
(Before  the  Four  Judges), 

Treipau  for  JL  RESPASS  for  false  imprisonment  during  a  period  of 
mwiI^Thne-  two  months.  Pleas— first,  not  guilty;  second,  as  to  the 
fendant,  m  assault  and  imprisonment,  and  detaining  the  defendant  in 
nnder  Rn  Rt-  prison  for  the  period  in  this  plea  mentioned,  part  of  the 
Chamiery  for  a  time  in  the  declaration  mentioned,  the  defendant  says  that 
eontempt,  and     q„  ^^    ihete  issued  out  of  the  Court  of  our  Lord  the 

alleged  chat  no  '       ^ 

order  for  the  King  of  his  Chancery,  the  said  Court  then  being  held  at 
charge  had  been  Westminster,  in  the  county  oF  Middlesex,  a  certain  writ 

hirtoV.?utdout  ^^°"'  ^^^^  ^^^^  ^**®  ^"g»  of  attachment,  directed  to  the 

Replication,  sheriff  of  the  town  and  county  of  Kingston-upon-HulI,  by 

bad  been  kept  which  Said  Writ  our  said  Lord  the  King  commanded  the 

mo^re'than  ^  ^^'^  sheriff  to  attach  the  said  Elizabeth  Smith,  the  plain- 

iHh^tbTin  tiff  in  this  suit,  and  one  Joseph  Dudding,  so  as  to  have 

brought  up  them  before  our  said  Lord  the  King  in  his  said  Court  of 

to  the  Court,        ^  i       o  i      i  i«    »  « 

and  without       Chancery  on  the  8tb  day  of  January  then  next,  where- 
being  cleared 
of  the  con- 
tempt; that  therefore  it  was  the  duty  of  the  defendant  to  discharge  the  plaintii^  purBuant  to  11 
Geo.  4  &  1  WilL  4»  e»  36,  s.  15,  rule  6,  but  that  defoodaot,  though  requested,  would  noti^iXtlrf, 
that,  on  the  iace  of  these  pleadings,  nothing  shewed  the  defendant  to  be  a  trespasser  ab  initio. 

Sembie,  that  in  such  a  case  trespass  is  not  maintainable  against  the  sheriff. 

SembU,  that  ease  could  not  be  maintained  without  notice  to  the  sheriff  for  what  contempt  the 
prisoner  was  in  custody,  because  the  rule  in  question  does  not  apply  to  all  contempts 
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•oever  the  said  Court  shoold  then  be,  there  to  answer  to        1337- 
our  said  Lord  the  King,  as  well  touching  a  contempt  which        smitb 

they  the  said  Elizabeth  Smith,  the  plaintiff  in  this  suit.  «• 

,     _.  BceiMSTOii* 

and  the  said  Joseph  Dudding,  as  it  was  alleged,  had  com- 
mitted against  our  said  Lord  the  King,  as  also  such  other 
matters  as  should  be  there  and  then  laid  to  their  charge, 
and  further  to  perform  and  abide  such  order  as  the  said 
Court  of  our  said  Lord  the  King  should  make  in  that 
behalf,  and  that  the  said  sheriff  should  thereof  fail  not, 
sad  that  he  should  bring  that  writ  with  him ;  which  said 
writ  afterwards,  &c.,  was  delivered  to  deFehdant  in  this 
suit,  who  then  and  from  thence,  &c.,  was  sheriff  of  the 
said  town,  &c.,  to  be  executed  in  due  form  of  law,  by  virtue 
of  which  said  writ  (averment  of  arrest  of  plaintiff  on  the 
18th  December,  18S4,  by  defendant).  And  the  said  de- 
fendant says,  that  he  not  having  received  any  writ  of 
ha.  cor.,  or  other  writ,  order,  or  direction,  to  bring  the 
said  Elisabeth  Smith,  the  plaintiff  in  this  suit,  from  the 
said  prison  to  the  bar  of  or  into  the  said  High  Court  of 
Chancery,  or  other  competent  authority  to  discharge  the 
said  plaintiff  from  his  custody  under  the  said  writ  of  attach* 
ment,  until  the  receipt  of  the  order  hereinafter  mentioned, 
&C.,  kept  and  detained  her  in  prison  in  the  said  gaol  or  pri* 
SOU;  under  and  by  virtue  of  the  said  writ  of  attachment,  from 
the  time  of  his  so  carrying  and  conveying  her  to  prison  as 
aforesaid,  until  the  Slst  day  of  March,  1836,  when  a  certain 
order,  made  upon  the  SOth  day  of  March,  in  the  fifth  year 
aforesaid,  in  a  certain  cause  then  depending  in  the  said 
High  Court  of  Chancery,  wherein  Richard  Dudding 
and  John  Dudding  were  plaintiffs,  and  George  Smith 
(then  deceased),  the  said  Elizabeth  Smith  (the  plaintiff  in 
this  suit),  and  Joseph  Dudding,  were  defendants,  being 
the  cause  or  suit  in  which  the  said  writ  of  attachment  was 
issued  as  aforesaid,  but  in  the  said  order  described  as 
being  a  cause  in  which  the  said  John  Dudding  and  Ri* 
cliard  Dudding  were  plaintiffs,  and  the  said  Elizabeth 
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1837*        Smith}  the  plaintiff  in  this  suit,  alone  was  defendant,  by 
Sir  Launceloi  SAadweU,  Knight^  then  being  Vice-Chan- 
9.  cellor  of  Great  Britain,  whereby  it  was  ordered  that  the 

said  Elizabeth  Smith,  the  plaintiff  in  this  suit,  should  be 
discharged  out  of  the  custody  of  the  defendant  in  this  suitj 
as  to  the  contempt  for  which  the  said  writ  of  attachment 
was  so  issued  as  aforesaid,  was  duly  presented  and  shewn 
to  him  the  defendant  in  this  suit,  and  thereupon  the  de- 
fendant forthwith  discharged  the  plaintiff  from  and  out  of 
his  custody,  and  permitted  and  suffered  her  to  go  at  large 
from  and  out  of  his  custody  wheresoever  she  would.  Aver^ 
ment  of  quae  sunt  eadem.  Replication  to  the  second  plea. 
That  true  it  is,  the  said  writ  in  the  second  plea  mentioned 
issued  out  of  the  Court  of  our  said  lord  the  King  of  his 
Chancery,  and  that  the  defendant  by  virtue  of  the  said 
writ  afterwards,  to  wit,  on  the  said  18th  of  December, 
took  and  arrested  the  plaintiff,  and  imprisoned  her,  &c«, 
nevertheless  saith  that  the  said  writ  issued  against  the 
plaintiff  for  a  contempt  in  not  answering  a  certain  bill 
before  then  filed  in  the  said  High  Court  of  Chancery, 
against  the  said  plaintiff,  and  one  George  Smith,  and  one 
Joseph  Dudding,  at  the  suit  of  the  said  John  Dudding 
and  Richard  Dudding,  in  the  second  plea  mentioned, 
and  that  the  plaintiff,  being  under  such  process  of 
contempt  for  not  answering,  was  in  actual  custody  of 
the  defendant  in  the  said  gaol  for  the  space  of  thirty 
days  under  the  said  writ,  to  wit,  from  the  said  18th  day 
of  December,  in  the  year  1835,  and  she,  the  plaintiff, 
was  not,  during  all  that  time,  brought  to  the  bar  of  the 
said  High  Court  of  Chancery  under  process  to  answer  her 
contempt,  nor  was  her  contempt,  during  or  at  the  expir- 
ation of  that  time,  or  at  any  other  time,  cleared.  And  the 
plaintiff  further  saith,  that  the  last  of  the  thirty  days 
during  which  the  plaintiff  was  in  actual  custody  under  the 
said  process  of  contempt  as  aforesaid,  to  wit,  the  said  17th 
day  of  January,  in  the  year  of  our  Lord  18S5,  aforesaid, 
happened  in  term,  to  wit,  in  Hilary  term  in  the  year  las 
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aforesaid^  and  that  the  said  John  Dudding  and  Richard        1837* 
Duddingf  the  plaintiSs  in  the  said  suit,  did  not»  nor  did  either        . 
of  them,  nor  did  any  other  person^  although  the  contempt  9. 

of  the  plaintiff  was  not  sooner  cleared^  bring  the  plaintiff  by 
a  habeas  corpus  to  the  bar  of  the  said  Court  of  Chancery, 
within  thirty  days  from  the  time  of  her  being  actually  in 
custody  in  the  said  gaol  upon  the  said  process  of  contempt « 
but  on  the  contrary  thereof  wholly  omitted  and  neglected 
so  to  do.  By  reason  whereof  it  became  and  then  was  the 
duty  of  the  defendant,  so  being  sheriff  and  having  the 
plaintiff  in  his  custody  as  aforesaid,  to  have  thereupon 
discharged  the  plaintiff  out  of  custody  under  the  said  pro- 
cess of  contempt ;  and  although  the  plaintiff  afterwards 
and  after  the  expiration  of  thirty  days,  to  wit,  on  the  18th 
day  of  January,  1835,  aforesaid,  and  often  afterwards, 
requested  the  defendant  to  discharge  the  plaintiff  out  of 
his  custody  under  the  said  process  of  contempt,  yet  the 
defendant,  not  regarding  the  statute  in  such  case  made 
and  provided,  did  not,  nor  would,  at  the  expiration  of  the 
said  thirty  days,  and  when  he  was  requested  as  aforesaid, 
discharge  the  plaintiff  out  of  his  custody  under  the  said 
process  of  contempt,  but  wholly  refused  and  omitted  so  to 
do ;  and  on  the  contrary  thereof,  wrongfully  and  against 
the  will  of  the  plaintiff,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  imprisoned  the 
plaintiff  in  the  said  gaol,  and  kept  and  detained  her  in 
prison  there,  in  manner  and  form  as  the  plaintiff  bath  above 
in  her  said  declaration  complained  against  the  defend* 
ant.  Special  demurrer  and  joinder.  The  marginal  note  to 
the  demurrer  stated,  that  ''  the  defendant  wiU  contend 
that  he  is  not  liable  to  be  sued  in  this  action  under 
11  Geo.  4  &  1  Will  4,  c.  86,  s.  15,  rule  5,  for  detaining 
the  plaintiff  in  custody  under  the  attachment.  He  will  also 
insist  that  the  replication  is  bad,  for  the  causes  assigned 
as  the  grounds  of  special  demurrer. 


L 
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1837*  22.  y.  RichardSf  in  support  of  the  deiDurrer.*-*In  any 

Smith        ^'^^  ^^^^  "^^^  ^  taken  of  this  case,  it  is  clear  that  the 
«•  sheriff  cannot  be  proceeded  against  as  a  trespasser*   The 

first  arrest  on  an  attachment  out  of  the  Court  of  Chancery  is 
admitted  to  be  lawful ;  the  question  is,  what  is  the  sheriff's 
duty  in  such  a  case,  as  rule  5  of  1 1  Geo.  4  &  1  Will.  4,  c  86^ 
8.  5,  enacts,  '*  that  if  the  defendant,  under  process  of  con* 
tempt  for  not  appearing  or  not  answering,  be  in  actual 
custody,  and  shall  not  have  been  sooner  brought  to  the  bar 
under  process  to  answer  his  contempt,  the  plaintiff,  if  the 
contempt  be  not  sooner  cleared,  shall  bring  the  defendant  by 
a  habeas  corpus  to  the  bar  of  the  Court  within  thirty  days 
from  the  time  of  his  being  actually  in  custody  or  detained 
(being  already  in  custody)  upon  process  of  contempt,  and 
if  the  last  day  of  such  thirty  days  shall  happen  out  of 
term,  then  within  the  four  first  days  of  the  ensuing  term, 
&c.,  and  in  case  any  such  defendant  shall  not  be  brought 
to  the  bar  of  the  Court  within  the  respective  times  afore* 
said,  the  sheriff,  &c.,  in  whose  custody  he  shall  be,  shall 
thereupon  discharge  him  out  of  custody,  without  payment 
by  him  of  the  costs  of  contempt,  which  shall  be  payable  by 
the  party  on  whose  behalf  the  process  issued/'  Two 
questions  arise  upon  this  rule:  1st,  whether  the  sheriff  is 
bound  to  discharge  a  prisoner  at  the  end  of  thirty  days, 
without  any  order  from  the  Court,  or  any  notification  of 
the  circumstances  under  which  he  is  in  custody  ?  2ndg  If 
under  some  circumstances  he  is  bound  to  discharge^ 
whether  the  other  party  is  not  bound  to  give  him  notice  of 
the  circumstances  t  The  words  of  the  rule,  taken  moat 
strongly  against  the  defendant,  shew  only  a  non*feasai^ce, 
and  not  a  trespass ;  for  it  is  clear  that  an  arrest  under  pro* 
cess,  until  it  is  set  aside,  forms  a  perfectly  good  justification 
in  trespass.  But  it  does  not  appear  in  the  declaration  that 
the  plaintiff  gave  notice  of  the  cause  of  the  attachment, 
and  therefore  the  sheriff's  duty  did  not  arise,  as  the 
attachment  might  have  been  for  other  causes  than  con- 
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tempt  in  not  answering.  If  the  Court  should  hold  that 
the  sheriff  is  bound  to  inform  himself  of  the  cause  of  the 
attachment,  it  would  throw  great  difficulties  upon  him  to 
ascertain  the  cause,  as  it  does  not  appear  on  the  face  of 
the  attachment ;  whereas  there  is  no  hardship  in  requiring 
the  prisoner  to  give  notice  to  the  sheriff,  or  to  get  an 
order  of  discharge  from  the  Court.  The  attachment 
being  originally  good,  the  imprisonment  is  justified  by  the 
plea,  for  the  replication  is  not  by  way  of  new  assignment. 
According  to  the  Six  Carpenters*  case(a\  if  it  should  be 
now  held  that  the  attachment  was  a  licence  to  take  the  plain- 
tiff for  thirty  days,  the  defendant  would  not  be  a  trespasser. 
Lastly,  to  make  the  sheriff  a  trespasser,  it  should  have 
been  avenred  in  the  record  that  the  sheriff  had  notice. 
Actions  against  the  sheriff  on  the  S3  Hen.  6,  c.  9,  for  not 
taking  a  bail-bond,  are  never  brought  in  trespass.  The 
words  in  that  statute  are, ''  that  the  sheriff  shall  let  out  of 
custody ;''  in  this  statute  they  are,  **  that  the  sheriff  shall 
discharge,'*  which  are  quite  analogous.  The  8  Ann. 
c.  14,  s.  1,  enacts,  "that  no  goods  or  chattels  shall  be 
taken  in  execution  without  leaving  a  year's  rent  for  the 
landlord  ;**  but  trespass  has  never  been  brought  against 
the  sheriff  for  omitting  to  do  this*  This  is  like  the  case 
of  Croxer  v.  Pilling  (b),  where  the  plaintiff  brought  an 
action  on  the  case  against  the  defendant  for  not  directing 
the  sheriff  (in  whose  custody  the  plaintiff  was,  on  a  ca. 
sa.,  at  the  suit  of  the  defendant),  to  discharge  the  plaintiff 
out  of  custody,  after  having  had  the  debt  and  costs  tendered 
to  him,  and  it  was  held  that  the  action  would  lie ;  but  it 
was  never  imagined  that  trespass  could  have  been  brought. 
Trespass  never  lies  for  a  non-feasance;  Eecles  v.  ——(e). 
And  in  this  case  there  is  no  act  done  by  the  sheriff;  it 
therefore  does  not  fall  within  the  principle  of  WitUerboume 


1837. 


Smith 

9. 
EOOIMOTOM. 


{a)  8  Rep.  14,  b. 

(6}6D.  &R129;  S.  C.4B. 


&  C.  26. 

{c)  2  Wil8.  313. 
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1837*        V.  Morgan  (a).    An  analogous  case  to  the  present  often 
occurs  in  practice,  where  a  prisoner  is  detained  in  custody 
o<  for  want  of  a  declaration  ;  there^  though  the  sheriflT  has 

direct  notice  that  no  declaration  has  been  served^  he 
is  never  proceeded  against  as  a  trespasser,  and  he  is  not 
bound  to  discharge  the  prisoner  till  he  obtains  a  superse- 
deas* 

Hurlstone,  in  support  of  the  replication.-^The  sheriff 
is  bounds  under  1 1  Geo.  4  &  1  Will.  4,  c.  36,  to  discharge  a 
prisoner  in  custody  on  process  of  contempt,  at  the  end  of 
thirty  days,  and  therefore  he  may  be  liable  in  this  form  of 
action.  The  pleadings  shew  that  the  plaintiff  was  in  cus- 
tody for  contempt ;  that  thirty  days  had  elapsed  ;  that  the 
plaintiff  had  applied  to  be  discharged,  and  that  the  defen- 
dant refused.  This  refusal  is  a  misfeasance  which  will 
support  the  action.  The  fifth  rule,  which  directs  the 
sheriff  to  discharge,  makes  no  mention  of  the  necessity  for 
an  order  of  Court,  and  the  clear  intention  of  the  statute 
was,  that  a  prisoner  should  be  discharged  without  any 
order  being  necessary.  When  the  statute  requires  an 
order  of  the  Court  to  be  made,  it  provides  for  it  in  express 
terms,  as  in  sections  13  &  15,  rules  2  &  18.  The  inten- 
tion of  the  statute  was  to  bring  all  prisoners  for  contempt 
of  the  Court  of  Chancery  into  the  Fleet  Prison  (which  is 
the  prison  of  the  Court)  as  soon  as  possible,  in  order  to 
compel  answers,  and  to  make  the  process  effectuaL  In  the 
Courts  of  Equity  it  is  clearly  understood  that  no  order  is 
requisite  for  the  discbarge  of  a  prisoner;  for  In  re  Dunce, 
E.  T.  1836,  MS.,  where  a  prisoner  was  brought  up  by 
the  sheriff  to  the  bar  of  the  Court  after  the  thirty  days 
had  expired,  and  an  order  for  his  discharge  was  applied 
for,  the  Vice-chancellor  held  that  it  was  not  necessary, 
and  that  he  was  entitled  to  his  discharge  forthwith.    As- 

• 

(a)  1 1  East,  395. 
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saming  then  that  no  order  was  necessary,  there  was  no         1837* 
attachment  to  warrant  the  sheriff  in  detaining  the  plain-        g 
tiff.     In  2  Inst.  58,  it  is  said,  *'  if  the  King's  writ  come  »• 

to  the  sheriff  to  deliver  the  prisoner,  if  he  detain  him> 
this  detaining  is  an  imprisonment  against  the  law  of  the 
land."  Now,  the  words  of  this  act  are  equally  compul- 
sory with  the  King's  writ.  Suppose  a  defendant  in  cus- 
tody on  a  ca.  sa.  paid  the  debt  and  costs,  and  the  gaoler 
refused  to  discharge  him,  he  clearly  would  be  liable  in 
trespass  (a). 

Lord  Denman,  C.  J. — I  think  it  is  quite  clear  that  tres- 
pass is  not  maintainable  against  the  sheriff  in  this  case,  and 
that  if  he  is  liable  at  all,  he  should  be  sued  in  case.  The 
case  of  Salmon  v.  Percivall  {b)  is  quite  in  point.  Where 
the  law  consigns  a  party  to  the  custody  of  another,  the 
latter  should  certainly  have  notice  when  the  term  of  the 
imprisonment  has  expired. 

LiTTLEDALE,  J. — I  am  of  Opinion  this  action  cannot  be 
maintained,  and  that,  even  it  could,  the  replication  is  ill 
drawn,  for  the  trespass  should  have  been  newly  assigned. 
I  do  not  see  how,  in  a  case  like  this,  the  sheriff  could  be 
treated  as  a  trespasser  ab  initio ;  for  it  cannot  be  made 
out  that  he  had  no  authority  to  arrest  and  imprison  in  the 
first  instance.  The  action  therefore  should  have  been  on 
the  case.  But  it  does  not  appear  that  the  sheriff  had  any 
notice  of  what  the  attachment  was  for ;  the  replication  in- 
deed avers  that  it  was  for  a  contempt  in  not  answering; 
but  the  defendant  by  demurring  to  the  replication  does 
not  admit  that  he  had  any  notice,  and  it  is  not  for  every 

(a)  See  SUtckford  ▼.  Austen,  14  him  to  his  discharge;  and  the  law 

East,  468,  where  it  was  held,  that  was  recognised  in  Croser  y.  Pil- 

payment  of  the  debt  and  costs  by  ling,  6  D.  &  R.  129 ;  S.  C.  4  B. 

the  defendant  in  custody  on  a  ca.  &  C  26. 

la.  to  the  sheriff,  did  not  entitle  (6)  Cro.  Car.  196. 
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^   ^' .      contempt  that  a  prisoner  in  custody  is  entitled  to  be  dis- 
fMm        charged.    Without  distinct  notice  to  the  sheriff  of  the 
EooiNOTox.    CA°^^  ^^  ^^^  attachment,  I  do  not  think  that  any  actioo 
whatever  could  be  maintained  against  him. 

Fatteson,  J. — ^The  declaration  is  general  for  trespass 
and  false  imprisonment,  and  is  silent  as  to  the  special 
facts  of  the  case.  The  plea  justifies  under  an  attachment 
out  of  the  Court  of  Chancery.  Then,  what  does  the  re- 
plication say?  It  does  not  abandon  the  imprisonment 
justified  under  the  plea,  and  go  upon  a  different  imprison- 
ment, but  states  an  abuse  of  it  How  then  does  that  make 
the  defendant  a  trespasser  ab  initio?  I  think,  however,  tres- 
pass would  not  lie  at  all  in  this  case,  though  it  is  not  ne- 
cessary to  decide  that  expressly  in  this  ease.  I  would 
also  say  that  no  action  at  all  would  lie,  for  how  is  the  she- 
riff to  know  for  what  contempt  the  prisoner  is  in  custody  ? 
It  ought  to  appear  on  the  record  that  the  party  had  in- 
formed the  sheriff  for  what  he  was  in  custody;  it  is  not, 
however,  necessary  to  go  into  that,  but  only  to  say  there 
is  nothing  in  this  record  to  shew  that  the  defendant  was  a 
trespasser  ab  initio. 

Williams,  J.,  concurred* 

Judgment  for  the  defendant. 
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Smith  v.  Dixon. 

{Before  the  Four  Judges). 

Assumpsit. — ^The  declaration  stated  that  whereas  the  The  plaintiff  in 
defendant  bad  bought  of  the  plaintiff  a  large  quantity,  that  ^l  t^^'^ 
is  to  say,  not  less  than  5,000,  nor  more  than  6,000  oak  trees,  ^^^  ^r  ^^^ 
not  less  than  two  feet  and  a  half,  nor  more  than  three  feet  than  5,000,  or 
in  height ;  and  also  10,000  oak  trees,  not  less  than  one  foot  ^^  i^^ ' 
and  a  half,  nor  more  than  two  feet  in  height,  the  said  oak  ^^^^  "?  *^  ^^ 

'  .     .  proper  nme  of 

trees  respectively  to  be  well  taken  up  by  the  plaintiff  at  the  year,  de- 

tbe  usual  time  of  the  year,  and  within  a  reasonable  time  defendant'i 

afterwards  to  be  delivered  by  plaintiff  to  defendant's  order  JJif  on  deiWenr^ 

at  B.,  in  the  county  of  L.,  and  paid  for  on  delivery ;  and  HethenaTmed 

b  consideration  thereof  plaintiff  promised  to  take  up  the  s,ooo  treei  at 

said  oak  trees  as  aforesaid,  and  to  deliver  the  same  to  de*  of  dtTyM^r,  °°^ 

iendant  at  the  time  and  place  aforesaid :  the  defendant  1^''^^^?'^°^ 

'  to  the  defen- 

promised  to  accept  and  pay  for  them*    The  declaration  ^ant,  and  he 
then  averred  that  the  plaintiff  afterwards,  to  wit,  on  the  accept  them. 
10th  February,  1835,  well  and  properly  took  up  for  the  Jeadli^^tt!"' 
defendant  6,000  oak  trees,  not  less  &c«,  and  10,000  oak  the  plaintiff 

'  '  did  not  pro- 

treeSf  not  less  &c*,  which  said  10th  February  then  was  the  periy  take  up, 
nsual  and  proper  time  of  the  year  for  taking  up  oak  trees  offer  to  deliver 
as  aforesaid.  That  plaintiff  tendered  and  offered  to  deliver  ^^^J?!  ^^^^^^^ 

*^  6,000  uees. 

the  said  oak  trees, but  defendant  refused  to  accept,  whereby  0°  specUi  de- 
the  oak  trees  perished  and   became  of  no  value  to  the  held  that  the 
plaintiff.     Damages   100/.    The    decision  of  the  Court  ^fhor^if^ 
proceeded  mainly  on  the  second  plea.     It  alleired  that  the  traversed  the 

■^  "^  JT  o  number  of  treef 

plaintiff  did  not  well  and  properly  take  up,  or  tender  or  alleged,  that 
offer  to  deliver  to  the  defendant  or  his  order  at  B.  afore-  made^materiai 
said,  6,000  oak  trees,  being  not  less  &c.,  and  10,000  oak  JlJIJ^'.^eraVnt, 
trees,  bdng  not  less  &c    The  plaintiff  demurred  speciaUv,  ^^^  ^^  ^<b' 

^,  r^»   duplicity,  in 

and  the  causes  of  demurrer  were,  that  it  is  double,  in  tendering  a 
denying  both  the  taking  up  and  the  tender :  and  that  the  taUng^p'on/ 
traverse  contuned  in  it  b  too  large  in  making  the  exact  ^^^  ^  deUvcr. 
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18d7.        number  and  exact  height  of  the  oak  trees  material  to  the 
issue. 


Smith 

9. 

Dizox. 


Archbold  supported  the  demurrer,  and  cited  Dyer, 
243,  a.,  15  Hen.  7,  10. 

Wighiman,  in  support  of  the  plea,  cited  Webb  v.  Wea" 
therby  (a),  Dabins'  ease(b),  Summons  ▼.  Knox  {c),  Arnfield 
V.  Bate  and  other 9  (cQ,  Crispin  and  another  y.  William^ 
eon  {e). 

Cur.  adv.  vult. 

Lord  DfiNMAN,  C.  J. — In  this  case  the  contract  alleged 
in  the  declaration  is,  that  the  plaintiff  sold  to  the  defend- 
ant not  less  than  5,000,  nor  more  than  6,000  oak  trees  of  a 
certain  size ;  and  10,000  oak  trees  of  another  size,  to  be 
well  taken  up  by  the  plaintiff  at  the  usual  and  proper  time 
of  the  year,  and  to  be  delivered  by  him  to  the  defendant 
within  a  reasonable  time  afterwards,  at  certain  prices. 
The  declaration  then  avers  that  the  plaintiff  did  well  and 
properly  take  up  for  the  defendant,  at  the  proper  time^ 
6,000  oak  trees  of  the  one  size,  and  10,000  of  the  other, 
(without  laying  the  number  under  a  videlicet,  or  averring 
that  the  number  of  the  first  size  was  not  less  than  5,000, 
or  more  than  6,000,)  and  did  within  a  reasonable  time 
afterwards  offer  to  deliver  the  said  trees  to  the  defendant. 

The  plea  states  that  the  plaintiff*  did  not  well  and  pro- 
perly take  up  for,  or  offer  to  deliver  to,  the  defendant 
6,000  oak  trees  of  the  one  size,  and  10,000  oak  trees  of 
the  other  size,  in  manner  and  form  as  in  the  declaration 
alleged. 

The  plaintiff  has  demurred  specially.     The  principal 
grounds  of  demurrer  are — first,  that  the  defendant  has 

{a)   I  Bing.  N.  G.  602.         (d)  3  M.  &  Sel.  173- 

(b)  2  Saund.  29 J,  c.  {e)  8  Taunt.  107. 

(c)  3  T.  R-  65. 


MICHAELMAS  TERM,  1  TICT.  49 

made  the  number  material  by  his  plea,  which  he  had  no 
right  to  do.  Second,  that  the  plea  is  double,  because  it 
traverses  not  only  the  well  and  properly  taking  up,  but  the 
tttbseqaent  offer  to  deliver. 

On  the  first  ground  we  are  of  opinion  that  the  plea  b 
good.  The  plaintiff  has  himself  made  the  number  mate- 
rial by  not  averring  that  the  number  was  within  the  limits 
prescribed  by  the  contract.  If  that  averment  had  been 
ioserted  in  the  declaration,  the  number  would  have  been 
immaterial,  and  the  question  would  have  turned  on  the 
want  of  a  videlicet.  But,  as  the  declaration  stands,  it  is 
only  by  taking  the  number  stated  as  material,  that  the  de- 
claration itself  can  be  supported ;  for  so  only  is  there  any 
averment  of  performance  of  the  condition  precedent  to 
take  up  a  number  of  trees  within  the  prescribed  limits. 

On  the  other  ground,  we  are  of  opinion  that  the  plea  is 
bad.  The  well  and  properly  taking  up  of  the  trees  de- 
pends on  the  time  and  manner  in  which  it  was  done,  and 
is  not  necessarily  coupled  with  any  subsequent  offer  to 
deliver.  If  the  plaintiff  fails  to  prove  the  well  and  properly 
taking  up,  the  defendant  would  be  entitled  to  a  verdict, 
though  there  had  been  an  offer  to  deliver.  On  the  other 
hand,  if  he  fails  to  prove  the  offer  to  deliver,  the  same  con- 
sequence would  follow,  though  he  should  establish  that 
the  trees  were  well  and  properly  taken  up.  Formerly  the 
plea  of  non-assumpsit  would  have  put  in  issue  both  facts ; 
but  now  all  facta  intended  to  be  denied  must  be  specially 
traversed,  yet  not  two  by  one  traverse,  as  it  is  here. 
Judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


VOL.  TL  B  D.  p.  c. 
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COURT  OF  COMMON  PLEAS 


^YfnftB  ^rnn. 


IN  THE  SEVENTH  YEAR  OP  THE  REIGN  OP  WILLIAM  IV. 


RE6ULA  OENERALIS. 

It  is  ordered,  that  from  and  after  the  last  day  of 
this  present  Trinity  Term,  all  the  oflBces  (the  Secondariee' 
excepted)  be  open  in  term,  from  eleven  in  the  forenoon 
nntil  five  in  the  afternoon,  and  not  in  the  evening;  and 
that  the  Secondaries*  office  be  open  in  term  from  eleven  in 
the  forenoon  until  three  in  the  afternoon,  and  from  six 
o'clock  until  eight  o'clock  in  the  evening;  and  that  in  the 
Vacation,  all  the  offices  be  open  from  eleven  m  the  fore- 
noon until  three  in  the  afternoon,  except  between  the  10th 
day  of  August  and  the  24th  day  of  October,  when  they 
are  to  be  open  from  eleveh  in  the  forenoon  until  two  iti 
the  afternoon  oiJy. 

N.  C.  TiNDAL. 

J.  A.  Park. 
J.  Vauohan. 
Thos.  Coltman. 
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Dob  (L  Wade  v.  Roe. 

JblSH  moTed  for  judgment  against  the  casual  ejector.  "  Readiog 
The  affidavit  of  the  service  of  the  declaration  stated  that  ration  without ' 
it  waa  duly  aerved»  and  that  it  waa  read  over  to  the  per-  ^^  Is^Q^odeiit 
son  by  whom  it  was  received ;  but  it  did  not  allege  that  in  order  to  ob- 

tainjadgment 

it  had  been  explained.  against  the 


caiual  ejector. 


TiNDAL,  C.  J. — We  had  better  not  get  into  a  new  form 
of  affidavit.  These  proceedings  are  very  unintelligible  to 
ooDnnon  people. 

Rule  refused. 


Holmes  v.  Edwards. 
-iXUMFREY mored  for  a  rule  to  shew  cause  why  Mr.  Whereamie 

TH  i%       •     ^  1  "^  to  refer  a  mat- 

Flicker,  an  attorney  of  this  Court,  should  not  pay  to  the  tar  to  the  pro- 
executor  of  the  plaintiff*  all  costs  incurred  in  respect  of  been^mored^ 
87i,  found  to  be  due  on  a  reference  of  certain  matters  in  ^*i*^**u^  ^i'L 

'  and  the  lubJecC 

the  cause  to  the  prothonotary,  together  with  iritcrest  on  for  inquiry  it 

the  87/.     It  appeared  that  the  matters  in  difference  be-  only,  the  Court 

tween  the  parties  had  been  referred  to  the  prothonotary,  ^in  "^uhitaii- 

who  made  his  report.     The  plaintiff*  excepted  to  that  as  ij»e  »pp"cation 

,  for  coeii  of  the 

to  one  item,  and  applied  for  a  rule  that  the  taxation  might  inquiry  after 
be  re-opened.    The  rule  was  not  moved  with  costs.     On  the  proibono- 
being  heard,  an  order  was  made  that  the  prothonotary  ^^  **  "••*** 
shoidd  inquire  what  was  due  to  the  plaintiff*  on  account  of 
one  Robert  Gambier  in  respect  of  SIL  U.  6d.,  which  it 
was  alleged  had  been  obtained  by  Flicker  on  account  of 
the  plaintiff,  but  which.  Flicker  denied  that  he  had  re- 
ceived.   The  money,  however,  was  found  to  be  due  from 
him  to  the  plaintiff*;  and  thb  was  an  application  for  the 
costs  incurred  in  that  inquiry. 

b2 
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TiNDALf  C.  J. — Did  you  ever  know  a  substantive  appli- 
cation for  costs  under  such  circumstances? 

Humfrey. — ^The  application  was  made  for  interest  as 
well  as  costs,  which  was  claimed  to  be  due  for  many  years. 
It  was  made  a  part  of  the  rule,  that,  if  the  plaintiff  failed, 
he  should  pay  the  whole  of  the  costs. 


TiNDAL,  C.  J. — ^The  interest  can  be  claimed  only  for 
six  years.  There  is  no  precedent  for  a  substantiTe  appli- 
cation being  made  when  the  rule  was  not  moved  with 
costs,  and  the  matter  to  be  inquired  into  was  a  mere  ques- 
tion of  fact. 

Humfrey  submitted  that  he  was  entitled  to  an  order  for 
the  payment  of  the  37/. 

TiNDAL,  C.  J. — Apply  for  the  payment  of  the  money 
first,  and  if  it  is  refused,  then  come  to  the  Court. 

Rule  refused. 


Starkie  v.  Skilbeck. 
jToMLINSON,  in  Easter  Term,  moved  for  a  rule  for  a 

The  defendant 

being  insane,  distringas.  The  affidavit  stated  that  the  deponent  bad 
ha^ng^ulueir*  endeavoured  to  serve  the  defendant  with  a  copy  of  the 
to  which  there    ^yj^  ^f  summons,  but,  on  applying  at  his  residence,  it  was 

wai  a  return  of  *         *  rr  ^     o  » 

nuUa  bona,  and  stated  that  he  was  in  a  state  of  lunacy. 

nonest  inveniutf 
but  affidavita 

SaMhe"?e"^*       Park,  J. — On  whom  do  you  propose  to   serve  the 

fendantwata       rule? 

lunatic,  that  it 

was  known 

where  the  defendant  was  tivingi  but  that  his  Iceeper  refused  to  allow  him  to  be  seen,  in  order  that 

process  might  be  served :  the  Court  refused  to  allow  an  appearance  to  be  entered  for  hiou 
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TomUnsan. — The  rule  must  be  served  personallyi  if 
possible,  on  the  lunatic,  and  on  issuing  the  distringas  his 
goods  would  be  seized,  in  order  to  draw  the  attention  of 
his  friends  to  the  subject*  In  the  event  of  its  being  found 
impossible  to  serve  the  rule  personally,  service  on  the 
keeper  of  the  defendant  would  be  sufficient. 

TiNDAL,  C.  J. — ^You  may  take  a  rule. 

In  Trinity  Term,  Tamlinson  again  applied  for  leave  to 
enter  an  appearance.  He  had  the  return  of  the  sheriff  to 
the  distringas  of  nulla  bona  and  non  est  inventus,  and  an 
affidavit,  in  which  it  was  stated  that  an  attempt  had  been 
made  to  serve  the  process  on  the  defendant,  but  that  his 
keeper  had  declared  that  no  man  on  earth  should  see  him. 

TiNDAL,  C.  J. — ^There,  is  this  difficulty  in  the  case.  By 
year  affidavit  you  raise  a  presumption  that  the  defendant 
is  b  existence  and  can  be  found,  and  you  suggest  as  a 
reason  for  dispensing  with  personal  service,  that  you  are 
prevented  from  reaching  him  by  a  man  in  whose  custody 
he  is. 
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TamUnson  said,  that  he  was  most  likely  the  person  in 
whose  care  the  interests  of  the  defendant  were  placed. 
He  would  apply  again  with  better  affidavits. 

On  a  subsequent  day,  Tomlinson  again  applied,  and 
urged,  that  sufficient  means  had  been  taken  to  serve  the 
defendant  with  process,  to  satisfy  the  provisions  of  the 
Uniformity  of  Process  Act.  He  now  had  an  affidavit  that 
the  defendant  was  insane,  arid  unable  to  attend  to  his 
bunness,  and  that  he  had  no  goods  in  the  county  of  Lan- 
caster, but  that  he  had  some  leasehold  property  in  York. 
It  was  besides  sworn,  that  application  had  been  made  to 
the  keeper  of  the  defendant,  but  that  permission  had  been 
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1837.  again  refused  to  see  the  defendant.  He  cited  the  cases 
of  Cornish  t.  King  (a)  ^  Balgay  i.  Gardner  {b)^  and  Pig* 
got  T«  KilUek  (c),  in  support  of  his  application* 

TxNDAL,  C.  J. — It  was  suggested  that  some  proceedings 
should  be  taken  against  the  man  in  whose  custody  the  de«- 
fendant  is.  But  why  are  we  to  go  on  with  proceedings  on 
a  writ  of  summons,  when  you  say  yourself  that  the  defen- 
dant  is  insane,  and  you  cannot  see  him?  I  do  not  think  we 
ought  to  lend  ourselves  to  it* 

Tomlinson. — The  plaintiff*  was  not  die  person  to  take  out 
a  commission  of  lunacy,  and  the  friends  of  the  defendant 
might  refuse  to  do  so,  and  set  the  former  at  defiance,  and 
deprive  him  of  that  to  which  he  was  justly  entitled.  They^ 
however,  if  the  service  were  permitted  to  be  good,  and  if 
the  appearance  were  allowed  to  be  entered,  might  plead 
for  him.  If  the  proceedings  had  been  by  bailable  process, 
the  plaintiff  might  have  arrested  him. 

TiNDAL,  C.  J. — ^I  can  only  suggest  what  I  have  already 
thrown  out,  that  proceedings  should  be  taken  against  tbt 
keeper  of  the  defendant.  We  cannot  direct  anything  to 
be  done  against  him,  because  you  do  not  apply. 

Rule  refused. 


(a)  Ante,  Vol.  2,  p.  18.  (<)  Ante,  Vol.  4,  p.  287. 

{h)  lb.  62. 
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Yapp,  Assignee  of  Partingtorii  a  Bankrupt,  v.  Harrino- 

TON. 

J.ALFOURD9  Serjt.9  shewed  cause  against  a  rule  ob-  Where  the  ac- 
tained  by  R.  V.  Richards  for  setting  aside  the  verdict  ment  of  a  de- 
found  in  this  cause  for  the  defendant*  and  for  entering  a  (l^untyVaoi''^ 
verdict  in  favour  of  the  plaintiff,  with  123/.  11*.  damages,  fo'iowi  thear- 

*^  ^  ^         FMi  in  due 

It  was  an  action  brought  by  the  assignees  of  one  Parting-  courtei  the 
ton,  an  insolvent,  to  recover    from   the  defendant  the  oftbeimpriioii. 
smouQt  levied  on  the  goods  of  the  insolvent  at  the  instance  ™4^'^^on^of 
of  the  defendant,  under  a  if.  /a.  issued  on  a  judgment  theitatme 

1  *.  m.  ,  70ea.4,  C.57, 

Signed  on  a  warrant  of  attorney.     The  case  turned  upon  thaii  be  taken 
tbe  construction  to  be  put  upon  the  34th  section  of  the  but'^^re'there 
7  Gee,  4,  c.  57,  (the  Act  for  the  Relief  of  Insolvent  |»  "y  proper 
Debtors).    The  words  of  the  section  were,  **  That  in  all  pnsonment 
cases  where  any  prisoner  who  shall  petition  the  said  Court  taken  to  begin 
for  relief  under  this  act,  shall  have  executed  any  warrant  SaiH^tnlTrtual 
of  attorney  to  confess  judgment,  or  shall  have  given  any  conflnement 
cognovii  aetionetBf  whether  for  a  valuable  consideration  or  of  a  priion. 
otherwise^  I9M>  person  shall^  after  the  commencement  of 
the  imprisonment  of  such  prisoner,  avail  himself  or  herself 
of  any  exete^tion  issued  or  to  be  issued  upon  any  judg- 
ment  obtained  or  to  be  obtained  upon  such  warrant  of 
.attorney  or  cognovit  aeiionem,  either  by  seizure  and  sale 
of  the  property  of  such  prisoner,  or  any  part  thereof,  or 
by  sale  of  such  property  theretofore  seized,  or  any  part 
thereof,  but  that  any  person  or  persons  to  whom  any  sum 
or  sump  of  money  shall  be  due  in  respect  of  any  such  war- 
not  of  attorney  or  CQgMOPit  actionem^  shall  and  may  be  a 
cnditor  or  cxeditoni  for  the  same  under  this  act"    It 
appeared   from   the  affidavits,   that    the  insolvenjt    was 
araested  on  mesne  process  on  the  5tb  November,  and 
bis  goods  wexie  seized  and  sold  under  an  execution  at  the 
iDitanoe  of  the  defendant  on  that  and  the  following  day, 
•sod  the  flioney^  tlie  produce  of  the  sakj  was  paid  over  to 
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1837.        the  defendant  by  the  sherifF  on  the  9th  December.     The 
Y^^^        insolvent  went  to  gaol  on  the   ISth  November,  and  the 
9.  question  was,  whether  his  imprisonment  for  the  purposes 

of  this  section  of  the  act  had  not  commenced  before  the 
sale.  It  appeared  on  the  trial,  that  in  the  intermediate 
time  between  the  5th  and  the  ISth  November,  the  insol- 
vent had  been  at  a  beer  shop  in  Gloucester,  where,  how- 
ever, he  had  not  always  been  in  the  custody  of  the 
sheriff's  oflScer,  or  even  of  his  assistant,  but  had  been 
suffered  to  quit  the  house  in  company  with  a  man  who 
was  a  friend  of  the  assistant.  It  was  now  urged  that  this 
was  not  a  sufficient  custody  to  entitle  the  plaintiff  to  suc- 
ceed in  the  present  application.  The  30th  section  of  the 
act  provided  that  all  goods  in  the  possession  of  the  pri- 
soner at  the  time  of  his  **  arrest,  or  other  commencement 
of  his  imprisonment,"  of  which  he  should  be  reputed  owner, 
should  be  deemed  his  property.  But  upon  the  words  of 
this  section  arose  a  question,  as  to  what  should  be  con- 
sidered an  imprisonment  within  the  meaning  of  the  act. 
The  10th  section  provided  that  any  person  who  had  been 
in  actual  custody  within  the  walls  of  any  prison  in  England 
upon  any  process  whatsoever,  at  any  time  within  fourteen 
days  next  after  the  commencement  of  such  imprisonment, 
whether  it  should  have  commenced  in  the  same  or  any 
other  prison,  or  the  rules  or  liberties  of  any  other  prison, 
might  apply  by  petition  for  his  discharge.  The  12th 
section  of  the  act  was  still  more  explicit,  and  provided 
that  the  act  should  not  extend  to  any  person  who  should 
not  be  at  the  time  of  filing  his  petition,  and  during  all  the 
proceedings  thereon,  in  actual  custody  within  the  walls  of 
a  prison,  without  any  intermission  of  such  imprisonment 
by  leave  of  the  Court  or  otherwise.  Therefore,  although 
for  certain  purposes  the  prisoner  might  be  said  to  be  in 
custody  in  a  lock-up  house,  yet  it  was  quite  clear  that 
that  was  not  a  sufficient  imprisonment  under  this  act. 
The  SOtli  and  31  st  sections  of  the  statute,  it  was  true. 
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alladed  to  "  the  arrest  or  other  commencement  of  the  im-  1837* 
prisonment,"  but  this  was  only  applicable  to  the  particular 
cases  there  pointed  out.  Supposing  the  case  to  be  one  of 
escape,  the  sheriff  would  clearly  be  liable  to  an  action ; 
for  it  could  not  be  said  that  the  insolvent  was  in  legal 
custody,  when  he  was  under  the  care  of  a  friend  of  the 
assistant  of  the  sheriff's  officer,  and  was  permitted  to  walk 
about  the  town  of  Gloucester  with  him.  This  person 
clearly  had  no  lawful  authority  to  detain  him ;  and  the 
jury,  by  the  verdict  which  they  returned,  having,  in  fact, 
found  that  there  was  no  legal  imprisonment.  In  Tribe  and 
amoiher^  assignees  ofBurchalU  a  bankrupt,  v.  Webber  {a), 
it  was  held,  that  the  imprisonment  must  be  continuous, 
in  order  to  constitute  an  act  of  bankruptcy.  Barnard 
V.  Palmer  (6)  was  a  decision  to  the  same  effect.  The  act 
must  be  strictly  construed :  Sims  v.  Simpson  (c). 

jR.  V.  Richards,  in  support  of  the  rule.  The  argument 
on  the  10th  section  was  favourable  to  the  plaintiff,  because 
it  was  said,  that  in  order  to  entitle  a  person  to  petition 
the  Court,  be  must  have  been  within  the  walls  of  a  prison 
for  fourteen  days ;  but  subsequently,  when  the  mode  of 
disposing  of  the  property  was  provided,  the  "  arrest,  or 
other  commencement  of  the  imprisonment,"  was  men- 
tioned, and  the  arrest  therefore  must  be  considered  to  be 
the  commencement  of  the  imprisonment.  The  31st  sec- 
tion rendered  invalid  a  distress  for  more  than  one  year's 
rent,  after  the  **  arrest  or  other  commencement  of  the 
imprisonment "  of  any  person  who  should  petition  the 
Court  for  his  discharge  from  ''  such  imprisonment."  The 
82nd  section  has  not  these  words,  but  they  must  over- 
ride all  the  sections  which  applied  only  to  the  distribution 
of  the  property  of  insolvents.  Supposing,  however,  that 
the  arrest  was  not  an  imprisonment  within  the  meaning  of 

(a)  Willes,  464.  (6)  1  Camp.  509.  (c)  1  Bing.  N.  C.  306. 


•58  CASES  OV  POINTS  OF  PRACTICE^  C.  P. 

1837-         this  act,  it  clearly  was  so  at  common  law*     The  case  in 
^  Campbell,  which  has  been  cited,  differed  from  the  present ; 

V.  but  there  was  one  alluded  to  in  the  argument  in  that  case, 

which  was  exactly  in  point.  He  referred  to  Rase  v. 
Green  (a).  The  wrongful  act  of  the  sheriff  could  not 
affect  the  case ;  and  although  for  certain  purposes  the 
imprisonment  was  not  good,  yet  the  prisoner  must,  in 
fact,  be  taken  to  be  under  such  legal  control  as  amounted 
to  an  imprisonment  within  the  particular  section  of  this 
statute  under  which  the  rule  was  obtained. 

Cur.  adv.  vult. 

TiKDAL,  C.  J. — The  principal  question  raised  in  this 
case  for  our  consideration,  turns  upon  the  proper  con- 
struction to  be  put  upon  the  34th  section  of  the  general 
Insolvent  Act,  which  limits  the  time  after  which  no  one 
shall  avail  himself  of  any  execution  upon  a  judgment 
signed  under  a  warrant  of  attorney  or  a  cognovit  ac- 
iionemf  given  by  a  prisoner  who  petitions  under  that 
statute.  The  words  of  that  section  are,  that  no  person 
shall  avail  himself  of  such  execution  '*  after  the  com- 
mencement of  the  imprisonment  of  such  prisoner."  On 
the  part  of  the  plaintiff,  it  is  contended  that  the  arrest  of 
the  debtor  is,  within  the  meaning  of  this  section,  the  com- 
mencement of  his  imprisonment ;  on  the  part  of  the  de- 
fendant, it  is  on  the  other  hand  contended^  that,  looking 
at  the  whole  act,  **  the  commencement  of  his  imprison- 
ment*' is  the  first  moment  of  the  debtor's  being  actually 
committed  to  the  walls  of  the  prison,  from  which  moment 
his  right  to  petition  under  the  statute  takes  its  commenee" 
ment.  If  the  answer  to  this  question  had  depended  upon 
the  34th  section  alone,  there  would  have  been  little  diffi- 

(a)  1  Burr.  437. 
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ealtj  in  the  case.  The  words  themselves  in  their  natural  1837. 
sense  import  the  being  actually  in  prison ;  and  such  con*  ^^^ 
strucdon  of  the  word  imprisonment  appears  to  be  war-  ^' 

ranted  by  reference  to  the  10th  section  of  the  act^  which 
describes  the  persons  who  shall  be  capable  of  taking  the 
benefit  of  the  act,  as  *' persons  in  actual  custody  within 
the  walls  of  any  prison ;"  and  still  more^  by  reference  to 
the  liSth  section,  which  expressly  enacts  that  the  statute 
shall  not  extend  to  any  person  ''  who  shall  not  be  at  the 
time  of  filing  his  petition^  and  during  all  the  proceedings 
diereon,  in  actual  custody  within  the  walls  of  the  prison, 
without  any  intermission  of  such  imprisonment.  And  it 
n  a  further  argument  in  favour  of  this  construction  of  the 
section,  that  the  actual  imprisonment  of  the  debtor  within 
the  walls  of  the  prison,  is  a  fact  that  may  well  be  pre- 
sumed to  be  notorious  to  his  creditors,  after  which,  any 
creditor  holding  a  warrant  of  attorney,  must  be  considered 
as  taking  proceedings  thereon  at  his  own  peril :  whereas, 
the  precise  time  of  the  actual  arrest  of  the  debtor  may  be 
often  a  fact  involved  in  obscurity  and  uncertainty*  The 
difficulty,  however,  arises  from  the  introduction  of  the 
word  '*  arrest,**  m  sections  30  and  SL  The  30th  section 
(which  contains  the  provision  as  to  the  insolvent  having 
goods  in  his  possession,  order,  or  disposition,  by  the  con-> 
sent  of  the  true  owner),  begins  by  enacting,  that  if  any 
person  who  shall  petition  for  his  discharge  from  imprison- 
ment under  the  act,  "  shall,  at  the  time  of  his  arrest,  or 
other  eamrnencement  of  such  imprisonment ^^^  by  the  consent 
of  the  true  owner,  have  in  his  possession^  &c.  And  the 
plaintiff  contends,  and  we  think  justly  contends,  that  the 
ttatute  does  not  in  this  instance  expressly  declare  that 
the  arrest  of  a  person  is  one  of  the  modes  by  which  his 
imprisonment  may  be  commenced.  And  again,  the  81st 
sect  gives  room  for  the  same  observation ;  as  it  contains 
provisions  with  respect  to  distresses  for  rent  made  ''  after 
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1837-        the  arrest  or  other  commencement  of  the  imprisonment  of 
Yapp         ^^^  person  who  shall  petition  under  the  act." 
«•  That  in  each  of  these  two  sections,  and  for  the  purposes 

Harrington.  .      j  .      i  .  •  -    ,  T  . 

contained  in  these  sections,  the  arrest  of  the  prisoner  is 
made  the  limit  of  time,  after  which  certain  consequences, 
therein  respectively  specified,  are  to  follow,  must,  as  we 
think,  be  admitted;  nay,  further,  it  must  be  admitted  also, 
that  the  arrest  of  the  prisoner  is  one  of  the  modes  by 
which  his  imprisonment  may  be  commenced  for  the  pur- 
poses of  these  sections.     Whether  the  insertion  of  the 
word  "  arrest,"  as  one  of  the  modes  of  the  commencement 
of  the  imprisonment  of  the  debtor,  in  the  30th  and  Slst 
sections,  and  the  omission  of  that  word  in  the  34th,  the 
section  now  under  consideration,  arose  from  inaccuracy, 
or  from  any  intended  distinction  with  respect  to  the  sub- 
ject-matter in  those  respective  sections,  may  be  the  subject 
of  some  doubt,  though  it  certainly  is  very  diflScult  to  see 
any  reason  for  any  such  intended  distinction.     And,  upon 
the  whole,  we  think  the  proper  construction  of  these  sec- 
tions is,  that  where  the  actual  imprisonment  within  the 
four  walls  of  the  prison  follows  upon  the  arrest,  as  one 
continuous  act,  within  the  usual  time  allowed  and  required 
by  law  and  the  course  of  practice,  then  the  arrest  shall  be 
taken  to  be  the  commencement  of  the  imprisonment;  but 
when,  after  the  arrest  is  made,  any  delay  not  sanctioned 
by  the  due  course  of  law  takes  place  before  the  actual 
commitment  of  the  defendant  to  prison,  such  as  by  the 
favour  of  the  plaintiff,  or  the  negligent  or  permissive  es- 
cape of  the  prisoner,  or  any  other  cause  of  the  same 
nature,  then,  not  the  arrest,  but  the  actual  coming  within 
the  walls  of  the  prison  is,  within  the  meaning  of  the  sta- 
tute, the  commencement  of  such  imprisonment.     For,  we 
think  great  uncertainty  might  arise  as  to  the  right  of  cre- 
ditors, and  the  validity  of  transactions,  honest  in  them- 
selves, if  they  were  made  to  depend  upon  the  happening 
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of  events  of  which  the  creditors  had  no  notice;  and  in  the 
particalar  case,  it  would  seem  to  be  unreasonable  that  an 
execution  under  a  warrant  of  attorneyi  for  anything  that 
appears  to  the  contrary,  given  bond  Jide,  and  for  a  va- 
luable consideration,  should  be  held  to  be  voidable  where 
it  was  completed  before  the  actual  imprisonment  of  the 
debtor,  because  such  execution  was  not  executed  until 
after  the  original  arrest  made,  in  a  case  where  the  in- 
lolyent  was  not  committed  to  actual  imprisonment  in  the 
county  gaol  until  after  an  unreasonable  and  unjustifiable 
delay.  And  this  circumstance  it  is  which  appears  to  us  to 
distinguish  the  present  case  from  that  of  Stevens  v.  Jack- 
son and  others  (a),  in  which  case  the  delay  of  a  week  be« 
tween  the  arrest  of  the  bankrupt  in  his  own  house  and 
his  committal  to  prison,  was  accounted  for  **  by  his  having 
been  arrested  in  bed,  dangerously  ill,  and  incapable  of 
being  removed;"  during  all  which  interval  the  bailiff's  fol- 
lower kept  the  key  of  his  house.  Such  a  delay  may  well 
have  been  considered  as  reasonable  under  the  circum- 
stances, the  duty  of  the  officer,  as  observed  by  Mr.  Justice 
Heath,  even  where  the  prisoner  is  taken  in  execution, 
being  only  to  carry  him  to  prison  "  within  reasonable 
thne.**  But,in  the  present  case,  the  arrest  of  the  in- 
solvent at  Cheltenham  takes  place  on  the  5th  of  Novem- 
ber, and  the  commitment  to  Gloucester  gaol  is  delayed 
until  the  ISth ;  and  in  the  interval  it  is  expressly  found 
by  the  jury,  that  he  was  in  custody,  **  not  of  the  sheriff's 
oflBcer,  but  of  a  friend  of  the  sheriff's  officer,"  without 
any  excuse  suggested  for  the  delay. 

We  cannot,  therefore,  consider  this  intervening  impri- 
sonment as  a  legal  imprisonment,  continuing  from  the 
first  arrest;  and  on  that  account  we  think  the  arrest  was 
not  in  this  case  the  commencement  of  the  imprisonment 
within  the  meaning  of  the  act;  and  that  the  execution 

(a)  1  Marsh.  469. 
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having  been  completed  before  the  insoW ent  was  aetuany 
committed  to  the  county  gaol,  it  is  not  avoided  under  the 
SMi  section,  as  an  execution  after  the  commenc^nent  of 
the  imprisonment  of  the  insolvent. 

Rule  discharged. 


Doe  (L  Peach  v.  Roe. 

Inihenoticef  J^I/I^Trooved  for  judgment  against  the  casual  ejector. 

darations  in  There  Were  seventeen  tenants,  but,  as  to  one,  there  was  a 

^afli  MDg*^  misnomer,  and  he  moved  for  judgment  as  against  sixteen 

rightly  named  Q^Iy.     The  real  name  of  one  of  the  tenants  was  Ilsley,  but 

in  nil  own  no-  *^  ^ 

tioeittuffidenti  in  one  of  the  copies  of  the  notice,  served  on  one  of  the 
^  titendorin   Others,  he  was  called  Elsley. 

the  name  of  a 
tenant  in  the 

notices  eenred         TiNDAL,  C.  J. — It  is  almost  idem  Monons.    Yon  swear 

on  the  others  is         ,  .    ,    .         ,  « 

immaterial,  it     to  his  bemg  the  same  man  ? 

being  sworn 
that  the  same 

person  U  meant.      B«//.— The  aflSdavit  is  to  that  effect.    The  Christian 

name  of  one  of  the  other  tenants  is  Damd^  and  in 
the  copy  of  the  notice  served  on  him  he  is  correctly 
named.  In  a  copy  served  on  another,  however,  he  is 
called  Robert.  There  is  a  third  tenant,  named  JesMe  Sale 
Cooper;  a  similar  mistake  has  occurred  in  this  instance 
by  the  omission  of  the  word  Sale.  In  another  ease,  a 
man  named  Triplow  is  correctly  named  in  his  own  notice, 
but  in  that  of  another  he  is  called  Triplov, 

TiNDAL,  C.  J.— I  think  that  will  do.  The  diflference 
in  the  copies  served  on  the  other  tenants  is  not  material, 
so  long  as  each  person  is  rightly  named  in  his  own  notice 
and  it  is  sworn  that  the  same  person  is  referred  to. 

Rule  granted. 
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CuMLiFFE  r.  Whitehead. 

XHIS  was  an  action  brought  to  recover    1500/.,   the  A  declaration 
amount  of  a  bill  of  exchange  accepted  by  the  defendant,  to  hare^bi 


bill 
been 


The  fourth  and  fifth  counts  of  the  declaration  alleged,  "Jlring^dSfendT 
that  William  Fraser  made  bis  bill  of  exchange  in  writing.  >nt  ^  P>7' 

°  ®     1500/.  to  him  or 

and  directed  it  to  the  defendant,  requiring  him  to  pay  to  hii  order,  in- 
bim  or  order  1500/.  for  value  received,  thirty  days  after  8??Co.fandbT 
date ;  that  Frazer  indorsed  the  bill  to  Salomonson,  Frazer,  ^*^  ^J^f£ 

'  .  '         ,      '    to  the  plaintiff; 

and  Co.,  and  they  **  delivered  the  same  to  the  plaintiff.''  !•  bad,  at  not 
To  this  there  was  a  general  demurrer.  in diepiaintiff 


to  rae. 


Cromplon,  in  support  of  the  demurrer. — The  allegation 
that  the  bill  was  "  delivered  to  the  plaintiff'*  is  not  good,  as 
it  does  not  shew  a  sufficient  title  in  him  to  enable  him  to 
sue.  In  Bayley  on  Bills  (a)  it  is  said,  "  Bills  and  notes  are 
assigned^  either  by  delivery  only,  or  by  indorsement  and 
delivery.  Whilst  payable  to  order  they  are  assignable  by 
the  latter  mode  only;  if  payable  originally  to  bearer,  or  if 
indorsed,  as  they  may  be,  so  as  to  be  payable  to  the  bearer, 
by  either."  Bills,  therefore,  can  pass  by  delivery  only 
under  peculiar  circumstances,  and  otherwise  they  must 
pass  by  indorsement.  The  bill,  if  indorsed  generally  to 
Salomonson  and  Co.,  might  pass  by  delivery,  but  if  it  is  so, 
that  ahould  be  shewn.  The  case  of  Clark  v.  Pigot  (b)  is 
not  law  now,  and  bare  delivery  will  not  pass  a  bill. 

BompaSf  Serjt,  in  support  of  the  declaration. — This 
is  one  of  the  cases  arising  ont  of  the  new  rules.  There 
are  two  kinds  of  indorsement — a  general  and  a  qualified 
bdorsement.  The  first  is  a  mere  indorsement  by  writing 
the  Dome;  the  other  may  be  done  in  many  ways.  The 
special  iodorsement  is  qualified ;  the  general  indorsement 

{a)  6th  edit.,  p.  121.  {b)  Sdk.  126. 


Whitbhbad. 


64  CASES  ON  POINTS  OF  PRACTICE,  C.  P. 

1837*        is  an  open  one.    The  rule  of  T.  T.  1  Will.  4  (a),  sets  out 

^       the  form,  "  and  the  defendant  then  and  there  indorsed 

«• the  same  to  the  plaintiff.**  That  is  the  form  of  an  open  in- 
dorsement. We  may  add  to  it  if  there  be  any  special  cir- 
cumstances, but  we  can  take  nothing  from  it 

TiNDAL,  C.  J. — You  have  not  said  "  then  and  there  in- 
dorsed the  same  to  the  plaintiff'*  only,  but  then  and  there 
indorsed  the  same  to  Salomonson,  Fraser,  &  Co. 

BompaSp  Seijt. — ^The  question  is,  whether  that  is  a  ge- 
neral indorsement ;  for  the  indorsement  given  in  the  new 
rules  is  not  special* 

Vauouan,  J. — ^Then  why  not  have  alleged  that  it  was 
an  open  indorsement? 

Bompcu,  Serjt. — Because  then  it  would  have  been 
said  that  we  had  no  consideration  from  Fraser.  The  bill 
was  drawn  payable  to  Fraser  or  order.  He  was  there- 
fore bound  to  indorse  it,  and  he  did  so  to  Salomonson  & 
Co.  We  must  make  out  our  title  under  theirs,  and  that 
is  by  delivery,  the  indorsement  being  open. 

TiNDAL,  C.  J. — If  you  shew  that  what  appears  on  the 
record  gives  you  title  to  sue  in  your  own  name,  you  will 
gain  your  point.  The  declaration  alleges  indorsement  to 
the  plaintiff  in  all  cases. 

Bompas,  Serjt. — When  I  am  to  derive  my  title  from 
a  general  statement,  it  is  unnecessary  to  negative  that  If 
it  is  a  general  indorsement  to  Salomonson,  Fraser,  &  Co., 
I  have  my  title.  If  I  had  denied  that  it  was  a  special  in- 
dorsement, I  must  have  denied  that  it  was  qualified  in  any 

(a)  Ante,  Vol.  1,  p.  no. 
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way.    The  form  of  a  special  indorsement  would  baTe  been»        18d7. 
"  pay  to  the  order  of  Salomonson,  Eraser,  &  Co.  ;**  and  if     c^^j^„f^ 
the  plaintiff  bad  alleged  a  special  indorsement,  he  must  «• 

ITIThitbhbaii 

have  said  that  it  was  indorsed  to  be  paid  to  the  order  of 
Salomonson,  Eraser,  &  Co.  Peacoei  v.  Rhodes(a)  decides 
that  title  passes  by  delivery,  if  the  indorsement  be  open. 
Lord  Mansfield  said  there  in  his  judgment :  "  I  see  no 
difference  between  a  note  indorsed  in  blank  and  one  pay- 
able to  bearer.  They  both  go  by  delivery,  and  possession 
proves  property  in  both  cases.**  The  second  point  is, 
whether  the  indorsement  is  not  open  and  general.  The 
indorsement  is  general  from  Eraser  to  Salomonson  &  Co. 
and  we,  who  are  only  bankers,  take  it  generally  from 
them.  The  words  of  the  indorsement  shew  it  to  be  open, 
and  not  restrictive.  Before  the  new  rules  we  could  have 
recovered,  and  the  practice  is  not  now  altered. 

Crampi4m,  in  reply. — The  question  is,  whether  the  plain- 
tiff must  not  shew  the  bill  to  be  in  that  peculiar  state  in 
which  it  could  pass  by  delivery,  and  I  do  not  apprehend 
that  the  new  rules  come  at  all  in  question*  The  plaintiff 
has  not  shewn  the  bill  to  be  in  the  state  required  in  order 
to  pass  by  delivery,  and  the  demurrer  must  therefore  be 
considered  good. 

TiKDAL,  C.  J. — I  think,  whatever  may  be  the  construc- 
tion to  be  put  on  the  new  rules,  that  it  is  clear  they 
were  never  intended  to  effect  any  alteration  in  the  law 
merchant  of  this  country,  or  to  make  a  bill,  which  could 
before  pass  by  actual  indorsement  only,  now  pass  by  deli- 
very. The  question  is  as  to  the  position  of  the  bill.  The 
action  is  brought  against  the  acceptor  of  the  bill,  and  it  h 
made  payable  to  Eraser.  It  is  clear  that  it  requures  an 
mdorsement  by  him  before  it  is  made  payable  to  any  other 
person.     The  declaration  then  alleges  that  he  indorsed  it 

(a)  2  I>ouglai,  633. 
^OL.  VI.  F  D.  p.  c. 
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1887.  to  Salomonsoo  &  Co.  Now,  let  us  pause  at  this  allegatkMi 
CuKLnys  ^^  ^^^  iDdorsemeDt.  The  time  was  when  it  was  considered 
t^_  _  that  it  would  not  pass  by  a  subsequent  indorsement,  and 
certainly  not  by  delivery ;  but  the  case  of  Edie  and  another 
▼•  The  East  India  Company  (a),  settled  that  a  subsequent 
indorsement,  when  the  word  **  order*'  is  omitted,  makes  it 
so  transferrable*  So  it  is  quite  clear  that  a  bill  being 
payabfe  to  A.  or  his  order,  he  may  indorse  it  to  B«,  and  B. 
to  C,  and  so  on  toties  quoties*  Now  the  question  is, 
whether  the  bill  having  been  indorsed  to  Salomonson  & 
Co.,  we  can  consider  it  otherwise  than  as  an  indorsement 
by  name.  I  think  not,  and  if  so,  a  third  party  camiot  de- 
rive a  title  to  sue  in  his  own  name  without  an  indorsement 
from  them.  It  appears  to  me,  on  locking  at  the  new  mies, 
that  the  plaintiff  has  not  followed  the  suggestion  there 
given,  for,  all  the  indorsements  are  there  set  out.  At  all 
events,  he  has  left  the  matter  quite  equivocal.  The 
plaintiff  has  no  ri^t  to  leave  it  so,  and  call  on  the  other 
party  to  state  some  fact  to  take  away  his  right  of  suing. 

Park,  J. — In  the  form  given  by  the  new  rules  the  transfer 
is  always  stated  to  be  by  indorsement,  and  I  cannot  see  why 
the  count  should  vary  merely  because  there  is  something 
behind  which  will  prevent  one  party  from  suing  in  the 
name  of  another. 

Vauohan,  J. — I  am  of  the  same  opinion.  I  do  not 
think  the  object  of  the  rules  was  to  alter  the  law  as  re- 
gards bills  of  exchange.  The  simple  question  here  is^ 
whether  this  is  a  blank,  or  a  special  or  restrictive  indorse- 
ment. On  reading  the  declaration,  it  certainly  appears 
to  me  to  be  a  special  indorsement ;  but  if  it  is  equivocal, 
the  plaintiff  is  bound  to  explain  it.  I  think,  therefore,  the 
plaintiff  fails  in  shewing  his  title  through  Salomonson 
&Co. 

(a)  Burr.  1224. 
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CoLTM Atf*  J4 — The  queslMn  tunui  upon  what  it  the        IW* 
metoing  of  the  dlegatioo  that  Eraser  indorsed  the  bill     ^ 
to  SaloMooson  &  Co.    That  may  be  that  Fraser  wrote  his  9. 

name  only,  or  that  he  indoraed  it  payable  to  the  order  of 
Salomonson  &  Co.  It  seems  rather  to  point  to  a  special 
indorsement;  but  at  any  rate  I  camiot  agree  that  it  is  any 
tUfig  else  but  equiTocaL  Then  it  stands  undedded 
whether  the  indorsement  was  in  such  a  position  as  that 
die  biH  would  pass  by  delivery.  If  the  Court  had  gone 
on  to  say  that  it  was  indorsed  to  the  piaintiff,  then  the 
tide  would  have  been  sufficient  to  enable  him  to  sue,  for 
whether  it  was  a  simple  or  a  special  indorsement  it  would 
8t31  shew  a  good  title.  The  nature  of  the  indorsement, 
howeyer,  being  equivocal,  it  does  not  shew  such  a  title  as 
would  pass  by  delivery,  and  the  plaintiff  having  alleged  no 
title,  cannot  proceed. 

Judgment  for  the  defendant. 


Brooorep  r.  Hawke. 

ffAMES  had  obtained  a  rule  to  shew  cause  why  the  pro-  A  caiue  being 
thonotary  should  not  be  directed  to  review  his  taxation  of  ^^fore  B?adge, 
costs,  and  proceed  to  tax  them  on  the  usual  scale,  under  Di-  J^^  *  f  Vi  iQii 
rections  to  Taxing  Officers,  H.  T.  4  Will.  4  (a),  the  sum  re-  tubject  to  tbe 
covered  being  under ^.  The  action  was  brought  to  recover  arbitrator,  and 
119/.,  and  on  the  case  coming  on  for  trial  before  Chief  [ngJu^^uent- 
Jnstice  Undid,  a  verdict  was  taken  for  the  full  amount  of  ^l  n^uced  by 

the  award  be* 

damages  mentioned  in  the  declaration,  subject  to  a  re-  law^OA,  the 
ference.      The  arbitrator,   by  his  award,   reduced  the  ^lSfw8*c«ra- 
amount  of  damages  to  82. 5s.,  and  an  application  was  made  ^^^  *^^  ^ 

^  ,  '^'^  wn  a  proper 

to  him  to  grant  his  certificate.    He,  however,  refused,  as  cause  to  be 
he  eoBceived  he  had  no  power,  the  cause  not  having  been  jud««. 
tried,  and  the  plaintiff  was  therefore  driven  to  apply  to  the 

(a)  Ante,  Vol.  2,  p.  486. 
v2 
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Court.  The  prothonotary  had  objected  to  tax  the  costs 
in  any  way  except  in  the  ordinary  course.  The  usual 
term  that  the  arbitrator  should  have  the  power  to  certify 
had  been  omitted  in  the  order  of  reference. 

Ellis  shewed  cause. — ^The  form  of  the  rule  was,  that 
the  prothonotary  should  review  his  taxation.  There  had 
been  no  taxation,  but  the  prothonotary  had  not  taxed  the 
bill  There  was  no  certificate  that  the  cause  was  fit  to  be 
tried  at  Nisi  Prius. 

Wilde,  Serjt.,  and  James,  in  support  of  the  rule. — The 
prothonotary  had^  in  fact,  gone  through  the  bill,  although 
he  did  not  sign  it^  with  a  view  to  the  parties  coming  before 
the  Court.  Nokes  ▼.  Fraxer  {a)  was  an  authority  to  shew 
that  the  cause  need  not  be  heard  throughout  by  the 
judge  in  order  to  enable  him  to  certify,  and  Iveyv.  Young  (a) 
decided  that  the  certificate  might  be  given  at  any  time. 
The  Chief  Justice,  therefore,  might  certify  now. 


T1NDAL9  C.  J. — I  will  certify. 


(a)  Ante,  Vol.  3,  p.  339. 


Rule  accordingly. 
(6)  Ante,  Vol.  5»  p.  450. 


Semble,  that 
ihiB  pfoper 
meins  of  taking 
•drantage  of  an 
error  in  the  re- 
cital of  the  date 
of  the  writ  of 
Il^Dlnon8  in 
the  writ  of 
trial,  is  to  ap- 
ply to  the 
Court  to  amend 
tlie  record  at 
thecoftof  the 
plaintiC 


PerCIYAL  V.  CONVELL. 

t^AMESshevied  cause  against  a  rule  obtained  hj  ThamaSj 
which  called  on  the  plaintiff  to  shew  cause  why  the  writ 
of  trial,  the  finding  of  the  jury,  and  all  subsequent  prd' 
ceedings  in  this  action,  should  not  be  set  aside  for  irre- 
gularity, with  costs.  The  irregularity  was  the. mis-recital 
of  the  writ  of  summons  in  the  writ  of  trial,  the  date  of  it 
being  described  as  the  6th  July,  instead  of  the  SSnd  June> 
183&  It  was  urged  that  this  was  an  objection  which 
should  have  been  taken  before.    The  trial  took  place  on 
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Tuesday,  SSrd  May,  before  the  under-sheriff,  and  appli- 
cation was  made  to  the  Court  on  the  following  Saturday,      p^  ^^^^ 
but  the  defendant  heard   nothing  of  it  until  the  next  9. 

Tuesday,  when,  at  nine  o'clock,  he  was  senred  with  the 
present  rule,  being  at  the  time  quite  ready  to  tax  the  costs. 
James  cited  the  case  of  Whipple  y.  Manley  (a),  where 
it  was  held  that  the  record  was  conclusiYC  CYidence  of  the 
facts  stated  in  it ;  and  if  a  wrong  date  had  been  inserted, 
the  proper  course  was  to  apply  to  the  Court  to  amend  the 
record  at  the  cost  of  the  plaintiff's  attorney.  The  form 
of  the  writ  of  trial  was  given  in  the  rule  of  H.  T. 
4  WiU.  4  (6). 

Thomae  said  that  he  had  moved  the  rule  on  the  autho- 
rity of  fVkiie  Y«  Tartar  (c),  in  which  the  mis-statement  of 
the  date  of  the  writ  of  summons  in  the  writ  of  trial,  was 
held  to  vidate  all  the  subsequent  proceedings,  and  a  ver- 
dict obtained  by  the  plaintiff  was  set  aside. 

TiNOAL,  C.  J. — ^It  is  a  question  whether  this  is  a  real 
defect.  There  is  a  distinction  between  this  case  and  that 
of  White  Y.  Farrar.  There,  the  defendant  did  not  appear. 
We  will  suspend  this  rule,  in  order  to  give  the  plaintiff 
in  opportunity  of  making  a  motion  to  amend  the  record, 
00  payment  of  costs. 

Rule  accordingly. 

(a)  Ante,  Vol  6,  p.  lOa  (6)  Ante,  VoL  2,  p.aaOL 

(c)2M.&W.S88. 
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1887. 

Hunter  v.  Whitfield. 

When  Ha  de-  JV.  H.  VTA  TSON  had  obtained  a  rule  nisi  for  tbe  re- 
been  resident  vorsal  of  tbo  outlawpy  of  the  defendant  without  costs. 
^^^^^'^J'^jJ''"  The  affidavit  on  which  the  rule  had  been  obtained  stated, 
time  of  iiif  ihi^^  |.he  defendant  bad  been  residing  in  Calais  since  18S2, 

being  outlawed,  ** 

and  it  is  only     and  that  sincc  he  had  been  Uving  there,  the  plaintiff  had 

sworn,  in  sup-        ,.*«i.  g»  i«ii_- 

port  of  an  ap-  obtained  from  hun  a  statement  of  accounts,  wnicb  baving 
;rr.r-  t«rned  out  to  be  incorrect,  proceedings  were  taken  .gain- 
lawry  »<<^  him  and  prosecuted  to  outlawry.  The  proceedings  were 
plaintiff  knew  commenced  in  January,  and  were  completed  on  the  10th 
abroaii,  and  that  ^^yi  18^6.  The  defendant  swore  that  he  was  not  aware 
a  person  in  Lon-  ^y^^^  proceedings  had  been  taken  until  his  return  to  Eng- 

don  received  an  *  ^  ® 

annuity  for  him,  land  in  the  present  year.  It  was  sworn  besides,  that  the 
have  given  in-  plaintiff  was  awarc  of  his  living  abroad,  and  the  same  fact 
specttng  him*,  .^*®  known  also  to  Mr.  Murray,  who  lived  in  Chancery 
the  Court  will     Lane,  and  from  whom  the  plaintiff  might  have  obtained 

reverse  the  out-  ^  ■  ^ 

lawry  only  on     any  particulars  respecting  him ;  and  that  gentleman  was  in 
'  the  receipt  of  an  annuity  for  him.    The  case  of  Pigau  v. 
Drummond  (a)  was  relied  on. 

Crowder  shewed  cause  against  the  rule,  and  contended 
that  there  were  no  sufficient  grounds  shewn  for  the  rever- 
sal of  the  outlawry  without  costs.  The  usual  ground  for 
making  such  an  application  was  that  harassing  or  oppressive 
conduct  had  been  adopted  on  the  part  of  the  plaintiff. 
Here,  there  was  no  suggestion  of  anything  of  the  kind,  and 
the  plaintiff  besides  swore  that  he  had  not  been  acquainted 
with  the  defendant's  address  for  three  years,  and  that  he 
believed  he  had  employed  some  other  person  than  Murray 
as  an  agent. 

Tin  DAL,  C.  J. — The  general  rule  is,  where  a  party  ap- 
plies to  set  aside  an  outlawry  he  pays  costs,  and  if  not  he 

(a)  1  BiDg.  N.  C.  354. 
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moat  shew  a  case  of  oppresiion.    How  oould  the  flaidtiflP        1887- 
proceed  unleaa  in  the  manner  he  has  ?  Humtbe 


W,  H^  WatsoH  urged  that  some  steps  should  hate  been 
takeo  to  obtain  an  appearance  for  the  defendant.  The 
&ct  of  the  defendant's  liYing  abroad  was  admitted  to  be 
known  to  the  plaintiff.  The  case  of  Pigou  v.  Drummond 
was  parallel,  and  there,  the  Court  made  the  plaintiff  pay 
eosts.  The  application  here,  howcYer,  was  not  that  the 
phinliff  should  pay  costs,  but  that  the  outlawry  should  be 
set  aside  without  eosta^ 

Tin  DAL,  C.  J.*- We  cannot  make  any  distinction  be- 
tween this  case  and  those  within  the  general  rule*  The 
rule  must  be  absolute,  but  on  the  usual  terms,  bail  to  be 
put  in  in  the  alternative. 

Rule  absolute  accordingly. 


Whivfisld. 


FiNLEYSON  V.  M'KeNZIE. 

MLELL  Y  shewed  cause  against  a  rule  nisi  obtained  by  iq  debt  igaimc 
WUde,  Serjt.,  for  entering  judgment  non  obstante  Yere-  tmofS'chl^e* 
dicto,  or  for  a  new  trial,  on  the  ground  that  the  plea  defendant 

,      *  pleaded  pay* 

was  no  answer  to  the  action  beyond  the  sum  paid  into  ment  into  Court 
Court  It' was  an  action  of  debt  on  a  bill  of  exchange  at  sum,  an?ibathe 
three  months*  date  for  78/.  18*.  6d.    The  defendant  plead-  waa  notindebt- 

*  ed  beyond  that 

ed  that  he  had  paid  5L  3s.  6d,  into  Court,  in  the  form  amount,  pur- 
given  by  17  Reg.  Gen.  H.  T.  4  Will.  4,  (Pleading  Rules),  form  given  by 
and  that  he  was  not  indebted  to  the  plaintiff  to  a  greater  h.t.^4  wlu!  4 
amount  than  that  sum.    Tlie  plaintiff  repliedi  taking  issue  (Pleading 

Rules  J  {  tbe 

on  the  allegation  that  no  more  than  the  sum  of  51.  3g.  6d.  plaintiff  took 
was  due.   The  jut;  found  for  the  defendant  The  ground  u^^uon  Ib^lio 

more  was  due; 
the  defendant  hnd  a  TerdlcC: — Held,  that,  although  the  plea  might  hare  been  bad  on  special 
^anurer,  as  contrary  to  the  rules  of  H.  T.  4  Will.  4,  with  respect  to  such  actiona,  yet  that  the 
plshiitil^  having  taken  issue  on  the  amount  really  due^  he  could  not  avail  himself  of  the  objection 
BOO  obstante  veredicto. 
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1837.        of  the  objection  to  the  plea  was,  that  although  by  nde  2, 
„     '  under  the  head  of  *'  covenant  and  debt"  amonff  the  rules 

P.  in  question^  the  plea  of  **  nil  debet**  was  totally  abolished 

in  all  cases,  and  by  rule  4  under  the  same  bead,  it  was 
directed  that  in  actions  on  bills  of  exchange  and  promis- 
sory notes,  the  defendant  shall  deny  specifically  some 
particular  matter  of  fact  alleged  in  the  declaration,  or 
plead  specially  in  confession  or  avoidance,  the  defendant 
had  in  fact  pleaded  that  he  was  never  indebted  to  the 
plaintiff  beyond  the  sum  admitted  in  the  plea.  Kelly 
submitted,  that  as  he  had  followed  the  form  of  payment 
into  Court  given  by  the  rules  in  question  (a),  and  there 
was  no  limitation  as  to  the  cases  in  which  that  form 
should  be  applied,  nothing  prevented  its  adoption  by 
the  defendant  in  this  case.  The  form  given  contem- 
plated the  application  of  this  plea  to  the  action  of  debt. 
As  the  defendant  in  paying  money  into  Court  was  com- 
pelled to  adopt  this  form  of  plea,  if  he  desired  to  dispute 
any  liability  beyond  the  sum  paid  into  Court,  there  was 
no  ground  for  objecting  to  its  adoption. 

Wilde,  Seijt,  in  support  of  the  rule,  contended  that  by 
the  form  of  plea  which  the  defendant  had  adopted,  he  had 
in  fact  produced  that  mischief  which  it  was  the  object  of 
the  rules  in  question  to  prevent.  The  plea  admitted  the 
drawing  and  accepting  the  bill,  which  prima  facie  import- 
ed a  sufficient  consideration.  He  could  not  therefore  be 
allowed,  under  his  plea,  to  impeach  the  allegations  in  the 
declaration  which  he  had  admitted.  If  he  were  allowed 
to  do  this,  the  plaintiff  might  be  taken  by  surprise  with 
respect  to  the  nature  of  the  defence  on  which  he  intended 
to  rely. 

TiNDAL,  C.  J. — This  plea  upon  special  demurrer  might 
have  been  bad,  because,  except  as  to  the  5L  S#.  6dL,  it  is  a 

(6)  Ante,  Vofl.  2,  p.  320. 


M'KXNUB. 
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plea  of  the  general  issue,  which  the  new  rules  have  in  such        1837. 
a  case  aholiahed.  The  plaintiff,  however,  has  taken  issue  on      "    "     ^ 

.  .1  FlKLBTWll 

the  allegation,  that  no  more  than  the  sum  paid  into  Court  _  v. 
was  due.  On  this  issue  he  has  proceeded  to  triaL  Now, 
in  RawUfu  %  Another  v.  Danvers  (a),  it  was  held,  that 
if  to  debt  by  the  sheriff  on  a  bail  bond,  the  defendant 
pleads  nil  debet,  and  the  plaintiff  does  not  demur,  but 
takes  issue  on  it,  it  lets  the  defendant  into  any  defence 
which  he  can  prove.  That  case  is  like  the  present*  I  am 
therefore  of  opinion  that  the  present  rule  ought  to  be  dis- 
charged. 

Park,  J«,  Vaughan,  J.,  and  Coltman,  J.,  concurred. 

Rule  discharged. 

(a)  5  Esp.  d& 


Croft  v.  Miller. 

JiOMPAS,  Serjt.,  shewed  cause  against  a  rule  nisi  oh*  a  writ  of  in- 
toined  by  WUde,  Serjt.,  for  reviewing  the  prothonotary^s  SL'^of^TenMt 
taxation,  on  the  ground  that  he  had  improperly  disallowed  ^'  nntiqtudated 

GftlDSff'CS  18 

the  plaintifi^'s  full  costs  on  a  writ  of  inquiry.    It  was  an  within  the  Di- 
action  of  covenant  for  unliquidated  damages;  the  defend-  Taxing  officen 
ant  had  suffered  judgment  by  default,  and  the  jury  had  ^^J^l»^^' 
assessed  the  damages  at  a  sum  not  exceeding  SOL    The  nduoed  icaic  of 
prothoDotary  taxed  the  plaintiff^s  costs  on  the  reduced 
scale  provided  by  the  Directions  to  Taxing  Officers  (a). 
This  mode  of  taxation,  it  was  now  contended,  was  the  pro- 
per onej  and  the  cases  of  Hooppell  v.  Leigh  (6),  and  /S'o- 
vage  V.  lApscame  (c),  were  cited. 

(a)  Ante,  Vol.  2,  p.  485.  (6)  Ante,  Vol  5,  p.  40. 

(c)  Ibid.  p.  385. 
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Wilder  Serjt,  contended  that  the  direettont  in  question 
did  not  apply  to  writs  of  inquiry,  in  actions  of  covenant  for 
unliquidated  damages.  The  S  &  4  Will  4,  c.  42 f  s«  17,  which 
provided  the  writ  of  trial,  did  not  apply  to  actions  for  un» 
liquidated  damages.  Although  the  action  of  covenant 
would  be  comprised  within  the  words  *'  any  action'*  in  the 
statute,  and  *' covenant**  was  mentioned  in  the  rule,  the 
intention  of  the  Courts  could  not  have  been,  that  in  an 
action  for  unliquidated  damages,  where  many  difficult 
questions  might  arise,  the  inferior  scale  of  costs  only 
should  be  allowed. 

Cur.  adv.  vult. 

P£a  Curiam. — We  have  consulted  the  other  Judges, 
and  we  are  of  opinion  that  the  present  rule  must  be  made 
absolute. 

Rule  absolute. 
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COURT  OF  EXCHEQUER. 


IN  THE  FIRST  YEAR  OP  THE  REION  OF  VICTORIA. 


CUETERS  V.  PaRKINGTON.  ^^^\ 

Assumpsit  by  indorsee  against  drawer  of  a  bill  of  In  an  action  bj 
exchange.     The  first  count  stated  the  making  of  the  bill,  draw^rofTuir 
the  indorsement  to  the  defendant,  and  that  the  acceptor  ^[  »chftn8«» 

^  tha  declaration 

did  not  pay  the  bill^  although  the  same  was  presented  to  contained  a 
him  on  the  day  when  it  became  due  j  of  which  the  de*  biiiaiUioBaa 
fendant  had  notice.      Then  followed  a  count  on  an  ac-  JSihona*pi»?* 
comrt  stated,  and  ''  that  the  defendant,  in  consideration  ^"^  to  paj  «ftt 

lait  anaffiiMif 

of  the  premises  respectiTely,  then  promised  to  pay  the  smteraimoiiUs 
last-menttoned  seyeral  monies  on  request :  yet  tbe  defend-  xbaddSdant 
ant  had  disregarded  his  promise,  and  bad  not  'paid  the  ^"^^J 
same  or  any  part  thereof."  Spedal  demurrer  to  the  first  on  the  ground 
count,  assigning  for  cause  that  no  promise  to  pay  the  bill  no  promise  to 
was  alleged  in  the  declaration.  ^  uu  "the" 

Court  set  aside 
y.  f  the  demumr 

A  V,  Richards  having  obtained  a  rule  to  set  aside  the  as  MtoIous. 
demurrer  as  frivolous, 

Wighiman  shewed  cause. — A  demurrer  cannot  be  con- 
sidered as  frivdous,  if  it  raises  a  fair  point  for  argument 
Henry  y.Burbidge  (a)  decided  that  if  a  declaration  by  in* 
dorsee  against  the  acceptor  of  a  bill  do  not  allege  a  pro- 
mise to  pay,  it  is  bad  on  special  demurrer.  There,  the 
promise  alleged  was  the  same  as  in  the  present  ease. 


(a)  2  Hodf  es,  16 ;  S.  C.  anl^  V<rfi  6,  p.  484. 


u 


Pakxikotom. 
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1837.        though  there  the  deckration  also  contained  a  count  for 
CHBTBRf      S^^^  ^Id«   1*1^1^  would  be  an  inconvenient  mode  of  taking 
the  opinion  of  the  Court  upon  a  matter  specially  de- 
murred to. 

Parkb^  J. — ^If  there  was  the  least  ground  for  argument, 
you  should  have  the  benefit  of  it;  but  as  the  declaration 
contains  but  one  sum  besides  the  amount  of  the  bill,  the 
promise  in  terms  applies  to  both  counts.  The  rule  must 
be  absolute. 

Rule  absolute. 


AiTif  AN  V.  Conway. 

It  u  not  irregn-  ClN  the  S6tb  October,  before  three  o'clock  in  the  after- 
raie^o^ptoldr  ooon,  the  plaintiff  entered  his  rule  to  plead,  and  at  six 
beibK  service     o'clock  in  the  evening  of  the  same  day  served  the  defen- 

of  Dotioe  of  00"  ^  «    1     "■         •  ^^       1  ^-v 

daradon,  pro*-  daut  with  a  noticc  of  declaration.  On  the  SlstOctober, 
ticeofdecUra-  ^bc  plaintiff  signed  judgment  for  want  of  a  plea,  and  on 
tion  be  terved    ^|^^  j^^  November  levied  under  a  writ  of  execution.  On  the 

ON  Me  Mne  aupm 

4tb  November  a  summons  to  set  aside  the  judgment  and 
execution  was  taken  out  before  BoUandj  B.,  at  chambers, 
returnable  on  the  6th,  the  5th  being  Sunday.  The  learned 
judge  referred  it  to  Master  Walker,  who  certified  that  the 
rule  to  plead  could  not  be  entered  until  after  declaration 
filed  and  notice  given.  No  order  having  been  made  by 
the  learned  Judge, 

Chandless  now  made  a  similar  motion,  and  relied  on 
Bennett  v.  Smith  (a),  in  which  it  was  held  that  a  notice  of 
declaration  must  be  served  previously  to  filing  a  rule  to 
plead. 

IS.  V.  Richards  shewed  cause,  and  objected  that  the 

(a)  Ants,  Vol  6,  p.  a5a 


r 
I 
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application  was  too  late.  The  case  fell  within  the  rule 
laid  down  in  Hinton  v.  Stevens  (a),  where  it  was  held  that 
an  objection  to  a  notice  of  declaration  on  the  ground  of 
variance  from  the  writ  must  be  taken  within  four  days 
from  the  time  of  serving  the  noticCi  and  that  an  interme- 
diate Sunday  counts  as  one  of  those  days. 

Parke^  B. — There  the  objection  was  in  the  nature  of  a 
plea  in  abatement  for  a  misnomer.  We  think  thb  appli* 
cation  in  time. 

Richards. — ^Then,  as  to  the  other  pointy  there  is  no  proof 
the  rule  to  plead  was  entered  before  the  notice  of  declara- 
tion  was  served.  It  is  true  a  prsBcipe  was  given  before  the 
office  closed  at  three  o'clock ;  but  the  rule  may  not  have 
been  actually  entered  until  long  afterwards.  [ParkCf  B. — 
The  officer  says  the  instruction  to  enter  the  rule  is  tanta- 
mount to  entering  it.  In  Tidd's  Practice  (6)  it  is  said, 
that  a  rule  to  plead  may  be  entered  on  a  praecipe  with  the 
clerk  of  the  rules  in  the  King's  Bench,  or  secondaries 
in  the  Common  Pleas,  at  any  time  after  the  delivery  or 
filing  notice  of  the  declaratipn.]  It  appears  from  inquiry 
at  the  Masters*  Office  in  the  King's  Bench  that  the  prac- 
tice has  always  been  to  enter  the  rule  to  plead  on  the  same 
day  that  the  notice  of  declaration  is  served.  If  it  were 
not  so,  the  consequence  would  be,  that  the  defendant 
would  have  an  extension  of  the  time  within  which  he  is  to 
plead.  Bennett  v.  Smith  does  not  apply  to  the  present 
case.  There,  it  appeared  that  the  defendant  lived  at 
Liverpool,  and  consequently  could  not  receive  the  notice 
ef  declaration  until  the  day  after  the  rule  to  plead  was 
entered. 

Lord  Abinoer,  C.  B.,  stated  that  they  had  sent  to  in- 
qmre  the  practice  of  the  Court  of  King's  Bench,  and  the 


(0  Ante,  Vol.  4,  p.  283.  (c)  Vol.  1,  p.  474,  ed.  9. 
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18S7*        officers  reported  that  they  considered  the  judgment  in  the 
present  case  regular.    It  was  the  constant  practice  there 
.  to  enter  the  rule  to  pkad  on  the  same  day  the  notice  of 
declaration  was  giyen« 

Park£3« — If  the  two  acts  be  done  on  the  same  day » the 
Court  will  not  inquire  at  what  time  of  the  day  they  are 
done.  This  case  is  distinguishable  from  Bennett  r.  SmitA, 
for  there,  the  rule  to  plead  must  have  been  entered  the  day 
before  the  defendant  received  any  notice  of  declaration* 

Aldbrson,  B. — It  is  better  to  adhere  to  the  practice^ 
If  two  or  three  things  are  to  be  done  on  the  same  day, 
the  Court  will  presume  that  to  have  been  done  first  which 
onght  to  have  been  so  done. 

Rule  discharged,  without  costs. 


Lewis  r.  Alcock,  Esq. 

In  an  action  for  -'-  ^^^  ^^^  ^^  action  agaiJist  the  sheriff  of  Surrey  for  a 

Ih^d1cUwt™n  ^^^^  return  to  a  writ  of  fieri  facias.     The  declaration 

bore  date  13th  was  dated  the  13th  July,  1837,  and  commenced  by  stating 

iTictoria  having  that  **  the  plaintiff,  in  the  seventh  y^ar  of  the  reign  of 

Ibe  Vrone.in'd  ^^  ^ord  the  late  Kkig,  in  the  Court  of  our  said  Lord 

aUeged  the  re-  the  late  King,  before  the  King  himself  at  Westminster,  by 

judgment  in  the  the  Consideration  and  judgment  of  the  same  Coort,  reco- 

7th  year  oAhe  ^^r^d  against  one  H.  Gomperfz,  as  well  a  certain  debt  of 

Sn"  ail^''  al!  ^^^'  ^^^^  ^^  adjudged  to  dbe  plaintiff,  as  well  on  the 

cd  by  the  re-  occasion  of  the  detaining  of  a  certain  debt  due  and  owing 

mainingin  the  f^om  the  Said  H.  G.  to  the  plaintiff,  as  also  65/.  which  in 

ou^saiTiord  ^^^  ^y  ^^®  Same  Court  was  adjudgod  to  the  plaintiff,  and 

the  king,  before  ^^h  big  assent,  for  hisdamsces  by  him  sustained,  whereof 

the  king  him*  ,                 '                            o         / 

self."   On  mo-  the  Said  H.  G.  was  convicted,  a«  by  the  record  and  pro^ 

tion  Ibr  judg- 
ment on  production  of  the  record : — Htid^  no  Tariance. 


MiCSASiJf  At  TEUi,  1  VICT.  79 

eeedings  thereof  stUl  remaining  in  the  said  Court  of  our 
Mttid  Lord  the  King,  before  the  King  himself  at  Westmin" 
ster  aforesaid,  will  more  fully  and  at  large  appear."  The 
defendant  pleaded,  **  that  there  is  not  any  such  record  of 
the  said  suppoeed  recovery  in  the  declaration  mentioned 
remaining  in  the  said  Court  of  our  said  Lord  the  late  King 
before  the  King  himself/'  modo  et  formfi.  Replication, 
'Uhat  there  is  such  a  record  of  said  recovery  remaining  in 
the  sdd  Court  of  our  said  Lord  the  late  King,  before  the 
King  himself,  as  he,  the  plaintiff,  bath  above  in  his  said 
declaration  in  that  behalf  alleged.*' 

Petersdorff  having  moved  on  the  part  of  the  plaintiff 
for  judgment  on  production  of  the  record, 

Dowling  prayed  for  judgment  for  the  defendant,  on  the 
ground  that  there  was  no  such  record  as  that  alleged  in 
the  declaration.  The  declaration  referred  to  a  record  still 
remaining  in  the  Court  of  the  late  King,  whereas  it  ap- 
peared, from  the  date  of  the  declaration,  that  it  was  deli- 
vered in  the  reign  of  the  present  Queen.  The  record, 
when  produced,  would  not  verify  the  replication.  The 
averment  should  have  been  that  the  record  was  remaining 
in  the  Court  of  our  Lady  the  Queen. 

ANDERSON,  B. — ^The  only  question  is,  whether  there  is 
such  a  record  as  that  alleged  in  the  declaration,  and  I  am 
of  opinion  that  there  is  no  variance.  I  wQI  however  see 
what  the  rest  of  the  Court  think. 

In  the  course  of  the  morning,  his  Lordship  stated  that 
he  had  consulted  the  other  Judges  of  the  Court,  and  they 
coincided  with  him  in  opinion. 

Judgment  for  the  plaintiff. 
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1837. 

Taylor  v.  Murray. 

A  jndgmeoton  X  HE  plaintiff  had  obtained  judgment  on  demurrer^  and 

within  the  rni«  had  given  due  notice  of  taxation  of  costs,  but  had  neg* 

^oCT^wUch^  lected  to  deliver  a  bill  of  costs  as  required  by  the  rule  of 

quin^acopj  of  this  Court  of  M.  T.  1  Will  4. 

and  tffidaTitof 

ddimedtodM       MiUer  obtained  a  rule  to  shew  cause  why  the  taxation 
oppottte  party     of  costs,  final  judgment,  and  execution,  should  not  be  set 

at  the  time  of  »      ^      ^      o  *  » 

eerriee  of  notice  aside  for  irregularity.     He  referred  to  Wihan  ▼•  Par^ 
Anoi^on    ^^'  (^)*  ^"  which  it  was  held  that  the  rule  was  imperative 


Se^iw'^rnj'**   *"^®8*  waived  by  the  opposite  party. 

is  no  ground  of 

Judgment  and  ^  Humfretf  shewed  cause. — ^A  judgment  on  demurrer  is 
"r^(Jf^^^-  "^*  within  the  terms  of  the  rule,  which  requires  "  That 
ing  the  taxa-     one  day's  notice  of  the  time  of  taxing  costs  upon  rtdeM^  or- 

tion  of  cofti*  «••••  <■  i«i 

der$^  town  posteas^  and  tnguutttonSf  and  a  copy  of  the 
bill  of  costs  and  affidavit  to  increase  (if  any),  shall  be 
given  and  delivered  by  the  attorney  or  attornies  of  the 
party  or  parties,  whose  costs  are  to  be  taxed,  to  the  attor- 
ney of  the  other  party  or  parties  in  the  same  action,  at  the 
time  of  service  of  such  notice ;  and  that  in  the  cases  of 
posteas  and  inquisitions  in  country  causes  the  notice  shall 
be  given  two  days,  and  a  copy  and  affidavit  delivered  two 
days  before  such  taxation.*'  The  present  taxation  is 
neither  on  a  rule,  order,  postea,  or  inquisition.  FFtf- 
son  V.  Parkins  does  not  apply,  as  that  was  the  case  of 
judgment  on  a  postea. 

Miller,  contra. — The  form  of  the  rule  for  judgment  is, 
''  Upon  hearing  counsel  for  the  plaintiff,  and  no  cause  being 
shewn  to  the  contrary,  it  is  ordered  that  judgment  be  en- 
tered for  the  plaintiff  in  the  action.''  This  case,  if  not  within 

(a)  Ante,  Vol.  5,  p.  461. 
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the  precise  words,  falls  within  the  meaning  and  spirit  of         1837. 
the  rale. 


Lord  Abinoer,  C.  B. — This  is  clearly  not  an  order 
within  the  meaning  of  the  rule;  and  if  it  were,  it  is  no 
ground  for  setting  aside  the  judgment.  You  may  go  again 
before  the  Master  and  see  if  the  costs  are  excessive. 

Parke,  B. — The  omission  to  comply  with  the  rule  is  no 
reason  for  setting  aside  the  judgment  and  execution^  but 
the  costs  may  be  re-taxed  afterwards. 

Rule  discharged,  with  liberty  to  go  again 
before  the  Master. 


TATLOm 

MUR&AT. 


Rathbonb  9.  Fowler. 

JoLUMFRE  Yopposed  an  application  made  hy  Heaion,  for  A  defendant 
discharging  a  defendant  out  of  custody,  under  the  48  Geo.  rcognol!t  for 
8,c.  123.    The  original  debt  was  under  20L,  but  the  defen-  ^^^^  »?**  ^„^? 

^  '  exceeding  20/., 

dant  had  given  a  cognovit  for  the  debt  and  costs,  amounting  is  entitled  to  his 

to 55/.     In  Robinson  v,Sundell  {a)  and v.  White  (6),  the  48  Geo.  3, 

it  was  held  that  a  defendant  who  had  given  a  warrant  of  oririna/were 
attorney  for  debt  and  costs  to  an  amount  exceeding  20/.,  '^nder  20/. 
though  the  original  debt  was  less,  was  not  entitled  to  his 
discbarge  under  the  48  Geo.  3,  c.  123.  The  words  of  the 
act  were,  '*  All  persons  in  execution  upon  any  judgment 
for  any  debt  or  damages  not  exceeding  the  sum  of  20/., 
exclusive  of  costs,  &c."  which  means  the  costs  in  that  ac- 
tion. It  is  difficult  to  distinguish  between  a  warrant  of 
attorney  and  a  cognovit. 

Parke,  B. — A  warrant  of  attorney  is  to  confess  a  judg- 
ment for  debt  and  costs  in  another  suit ;  but  where  a  party 

(a)  6  Moore,  287.  (&}  Ante,  Vol.  1,  p.  19. 

VOL.  VI.  G  D.  P.  c. 
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1837.        being  sued  gives  a  cognovit^  it  is  the  costs  and  debt  of 
^     '^'^      that  suit,  and  then  the  costs  are  within  the  meaning  of 

Rathbonb 

«.  the  act. 

FOWLKR. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 

^./•^  ^^^/-.-^^^ ^^  ^^^'  -^^z- 

Roberts  v.  Humbt. 

The  Bath  Court  UlELL  Y  had  oDtained  a  rule  to  shew  cause  why  a  writ 

cannot  award  of  prohibition  should  not  issue,  directed  to  the  Commis- 

forTsHfume  «oners  of  the  Court  of  Requests  for  the  city  of  Bath,  on 

in  attending  the  the  ground  that  they  had  exceeded  their  jurisdiction.    It 

court  of  a  re-  i   ^^  i  t> 

Tiling  barriiter.  appeared  that,  on  the  7th  October  last,  Roberts  had  sum- 
a  want'o^juria-  moned  Humby  for  compensation  for  loss  of  time  in  attend- 
dictbndonot      jj,g  ^hg  Court  of  the  Revising  Barristers.     The  case  was 

/>/.  appear  on  the  °  ° 

ikce  of  the  pro-  heard  before  the  Commissioners  on  the  11th,  and  ad- 
hibiuon  may  be  joumed  until  the  18th,  when  they  adjudged  Humby  ''to 
Z^'^^?     pay  10*.  debt  and  8,.  costs." 

execution,  pro- 
vided the  party 

bai  not  ac-  The  Attorney-General  shewed  cause. — First,  the  appli- 

jurisdiction  of ^  cation  is  too  late.  The  rule  of  law  is,  that  in  all  cases  a 
the  inferior         prohibition  must  be  moved  for  before  sentence,  unless  the 

court.  ... 

want  of  jurisdiction  appear  on  the  face  of  the  proceedings. 
The  authorities  are  collected  in  Ricketts  v.  Bodenham  (a), 
which  was  a  motion  for  a  prohibition  to  the  Ecclesiastical 
Courts :  there,  the  53  Geo.  3,  c.  127,  which  gave  power  to 
a  justice  to  enforce  the  payment  of  a  sum  under  10/.  due 
upon  a  church-rate,  where  neither  the  validity  of  the  rate 
nor  the  liability  of  the  party  had  been  questioned,  took 
away  in  such  case  the  jurisdiction  of  the  Ecclesiastical 
Court ;  and  where  a  party  not  having  been  summoned 
before  a  justice  was  libelled  in  the  Consistory  Court  for  a 
sum  which,  on  the  face  of  the  proceedings,  was  less  than 

{a)  A  Adol.  &  E.  433. 
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lOL  due  upon  a  church-rate,  and  sentence  was  given 
against  him,  the  Court  of  King's  Bench  refused  to  grant 
a  prohibition,  upon  the  ground  that  the  validity  of  the  rate 
was  questioned  in  the  proceedings  in  the  Ecclesiastical 
Court;  and  it  afterwards  appearing  by  more  particular 
reference  to  the  pleadings  themselves  that  they  did  not 
disclose  whether  or  not  its  validity  was  questioned,  the 
Court  ako  held  that  circumstance  alone  did  not  authorize 
it  to  issue  a  prohibition ;  and  they  seemed  of  opinion  that 
they  could  only  look  to  the  proceedings  in  the  Ecclesiasti- 
cal Court)  and  not  to  af&davitSi  for  the  purpose  of  ascer- 
taining whether  the  validity  of  the  rate  was  then  ques- 
tioned. In  the  Matter  of  Poe  (a),  which  was  an  applica- 
tion for  a  prohibition  to  a  court-martial,  the  Court  in 
giving  judgment  recognised  the  doctrine  that  a  prohibition 
otnnot  issue  after  sentence  and  execution  in  the  court 
below.  In  the  present  case  there  is  nothing  on  the  face 
of  the  sentence  which  shews  a  want  of  jurisdiction.  It 
adjudges  that  Humby  shall  pay  a  debt  and  costs.  [Alder- 
tony  B. — There  must  necessarily  be  some  time  allowed 
after  sentence.  IVhat  is  to  prevent  the  inferior  court  from 
going  on  at  the  time  the  superior  court  is  not  sitting  ? 
Would  you  say  that  in  such  case  a  party  is  concluded  by 
the  sentence  ?]  In  Comyn*s  Digest,  tit  Prohibition,  the 
rule  is  laid  down  without  any  qualification.  Secondly — 
This  Court  of  Requests  has  jurisdiction.  It  is  true  that, 
m  the  case  of  Soames  v.  Rawlings  (6),  it  was  held  that  the 
Westminster  Court  of  Requests  could  not  adjudicate 
upon  a  claim  for  compensation  of  a  similar  description ; 
but  the  jurisdiction  of  that  court  is  confined  to  cases  of 
debt.  Besides,  the  objections  now  taken  were  not  then 
brought  before  the  Court.  The  16th  section  of  the 
45  Geo.  3,  c.  67,  (the  Bath  Court  of  Requests  Act),  enacts 
that  it  shall  be  lawful  for  the  Commissioners  ''  to  decide 
and  determine  all  disputes  and  difierences  between  party 

{a)  5  B.  Sc  Add.  681.  (6)  2  G.  M.  &  R.  744. 

q2 
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1837.        and  party  for  any  sum  not  exceeding  102.,  in  all  actions  or 
RoBB  Ti      causes  of  debt,  whether  such  debt  shall  arise  from  any 
«•  bond,  bill,  or  specialty  for  payment  of  money  only,  or  any 

promissory  note,  or  inland  bill  of  exchange,  or  for  rent 
upon  leaaes,  articles,  minutes,  and  in  all  caxues  of  aS" 
sumpsit  and  insimul  computasset,  and  in  all  caases  or 
actions  of  trover  and  conversion,  and  in  all  cases  or  re-^ 
turns  founded  on  a  quantum  meruit)  and  in  all  causes  and 
actions  of  trespass  or  detinue  for  goods  and  chattels  taken 
or  detained.*'  The  language  of  this  section  is  suffidently 
comprehensive,  and  the  claim  in  question  may  be  included 
either  under  the  term  tninuie  or  as  a  quantum  moruit 
Then  the  SSnd  section  enables  a  party  having  any  daim 
not  expressly  prohibited  by  the  act  to  apply  to  the  clerk 
of  the  Court  for  a  summons  expressing  the  sum  demanded, 
and  stating  the  particulars  of  snch  demand,  wliich  is  to  be 
served  upon  the  debtor ;  and  upon  proof  of  such  summons 
having  been  duly  served,  the  Commissiooers  are  em* 
powered  to  adjudicate  upon  such  demand,  and  to  pass 
final  sentence  or  judgment  thereon.  And  the  47th  sec* 
tion  makes  the  judgment  final  and  conclusive  between  the 
parties  to  all  intents  and  purposes  whatsoever. 

Kelly^  in  sdpport  of  the  rule,  was  stopped  by  the 
Court. 

Lord  Abinger,  C.  B. — The  case  has  been  very  inge- 
niously argued,  and  all  has  been  said  which  could  be 
urged  against  the  prohibition  issuing;  but  the  rule  must 
be  absolute.  With  respect  to  the  first  point*  the  case  of 
Rioketts  V.  Bodenham  does  not  apply :  that  arose  upon  a 
question  in  the  Ecclesiastical  Courts,  and  those  courts 
must  be  presumed  to  have  a  jurisdiction  unless  the  contrary 
appears  on  the  face  of  their  proceedings.  It  is  differeot 
however  with  an  inferior  court  created  by  act  of  Parliament 
for  a  specific  purpose;  there,  the  jurisdiction  must  be 
strictly  confined  to  that  purpose,  and  nothing  can  be  pre- 


HUMBY. 


MICHAELMAS  T£RM,  1  VICT.  S5 

aimed  in  favour  of  them,  but  the  presumption  is  rather  1837* 
against  them.  In  the  present  case  there  is  clearly  a  want  ^  ' 
of  jurisdiction,  because  the  summons  had  no  otlier  founda- 
ikm  for  a  claim  of  debi  than  that  the  plaintiff  attended 
before  the  revising  barrister  upon  a  notice  given  by  the 
defendant*  Now,  the  attendance  of  a  party  pursuant  to  a 
notice  does  not  constitute  a  debt«  There  appears  to  me  a 
want  of  jurisdiction  on  the  face  of  the  proceedings.  Then 
corner  ibe  question  whether  the  45  Gea  S,  c«  67,  extends 
the  jurisdiction  of  the  Court  to  cases  of  this  nature.  All 
sds  of  Parliament  giving  an  inferior  court  jurisdiction  are 
to  be  construed  strictly,  and  the  power  of  the  Court  cannot 
be  extended  by  implication.  It  appears  to  me  that  this 
daim  does  not  fall  within  any  of  the  cases  mentioned  in 
tke  lOib  section.  What  is  meant  by  the  term  **  minutes'*  1 
esnaot  say,  but  it  certainly  does  not  mean  a  claim  for  sum- 
monifig  a  party  before  a  revising  barrister.  Then  it  is  said 
that  by  the  47th  section  the  judgment  of  the  inferior  court 
18  finaL  It  is  a  well-known  rule  that  the  jurisdiction  of 
the  superior  courts  of  law  cannot  be  taken  away  but  by  ex* 
press  words.  Now  the  only  point  mentioned  in  the  47th 
lection  is  the  writ  of  certiorari.  It  is  not  necessary  to  de» 
termine  whether  this  Court  can,  in  all  cases,  grant  a  pro- 
hibition after  sentence,  for  here  a  want  of  jurisdiction  ap- 
pears upon  the  face  of  the  proceedings. 

PARXJBy  B.— I  agree  with  my  Lord  Chief  Baron»  that 
the  presumption  of  law  is  against  the  jurisdiction  of  an 
inferior  eourt»  but  the  ground  of  my  decision  is,  that  a 
want  of  jurisdiction  appears  upon  the  faoe  of  the  sentence. 
If,  indeed,  it  bad  not  appeared,  I  should  have  doubted 
whether  it  was  not  open  to  the  superior  court  to  interfere 
where  so  short  a  time  elapses  between  the  aummona  and 
sdjudication,  and  the  party  had  not  an  opportunity  of 
applying  to  the  superior  court.  I  concur  in  opinion  with 
Lord  Mansfield,  who,  in  delivering  judgment  in  Buggin 
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▼•  Bennett  (a),  says,  **  If  it  appears  upon  the  face  of  the 
proceedings  that  the  court  below  have  no  jurisdictioni  a 
prohibition  may  be  issued  at  any  (imei  either  before  or 
after  sentence,  because  all  is  a  nullity^ — it  is  coram  non 
judice.  But  where  it  does  not  appear  upon  the  face  of 
the  proceedings,  if  the  defendant  below  will  lie  by  and 
suffer  that  court  to  go  on,  under  an  apparent  jurisdiction, 
(as  upon  a  contract  made  at  sea),  it  would  be  unreasonable 
that  this  party,  who  when  defendant  below  has  thus  lain 
by,  and  concealed  from  the  court  below  a  collateral  matter, 
should  come  hither  after  sentence  against  him  there,  and 
suggest  that  collateral  matter  as  a  cause  of  prohibition, 
and  obtain  a  prohibition  upon  it,  after  all  this  acquiescence 
in  the  jurisdiction  of  the  Court  below."  That  case  was 
decided  upon  the  ground  that  the  party  had  acquiesced  in 
the  decision  of  the  inferior  court;  but  if  the  question 
arose  here,  I  should  wish  to  take  time  before  I  established 
so  unreasonable  a  rule  that  a  party  is  concluded  by  the 
sentence  of  an  inferior  court  when  he  had  no  opportunity 
of  coming  to  the  superior  court  to  prevent  it.  As  to  the 
matter  in  dispute  here,  there  is  no  question  that  the  Court 
of  Requests  had  no  jurisdiction. 

BoLLAND,  B. — I  am  of  the  same  opinion. 

Alderson,  B. — It  appears  on  the  face  of  the  proceed- 
ings that  the  inferior  Court  has  exceeded  its  jurisdiction; 
but  even  if  it  did  not  so  appear,  there  are  strong  reasons 
why  this  Court  should  interfere.  Prohibition  being  a  writ 
at  common  law  may  be  granted  at  any  time,  even  after 
execution ;  and  the  only  exception  is,  that  a  want  of  juris- 
diction not  appearing  upon  the  face  of  the  proceedings,  the 
Court  will  not  put  the  writ  in  force  when  a  party  has 
voluntarily   submitted    to   the  inferior  jurisdiction.     In 

(a)  4  Burr.  203?. 


J 
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3  Institute^  p.  602,  it  is  said  that  prohibitions  by  law  may         1837- 
be  granted  at  any  time  to  restrain  a  court  to  intermeddle       ^ 
wilh  or  execute  any  thing  which  by  law  they  ought  not  to  «• 

hold  plea  of|  and  they  are  much  mistaken  that  maintain 
the  contrary.  And  tbe  King*s  courts  that  may  award 
prohibitions  being  informed,  either  by  the  parties  them- 
selves or  by  any  stranger,  that  any  court,  temporal  or 
ecclesiastical,  doth  hold  plea  of  that  (whereof  they  have 
Dot  jurisdiction),  may  lawfully  prohibit  the  same  as  well 
after  judgment  and  execution  as  before." 

Rule  absolute. 


Booth  v.  Lady  Hyde  Parker. 

On  the  S8tb  October  the  defendant  gave  a  cognovit,  by  when  a  eogno* 
which  she  confessed  the  action,  and  that  <'  the  plaintiff  had  ^{^^  if^,"'  j^ 
sustained  damage  to  the  amount  of  57/.,*"  but  no  judgment  cue  of  default 

,  ,  iiriiiii  t.  *"  payment  of 

was  to  be  entered  up  unless  default  should  be  made  m  pay-  the  debt  and 
ment  of  the  debt  and  interest,  together  with  costs,  on  the  ^judgmrar 

9th  of  November;  and  in  case  default  should  be  made  in  ^  debt  and 

'  ^  eotu.  It  is  pre- 

payment of  the  debt  and  interest,  together  with  costs,  on  guiar  to  sign 

tbe  said  9th  of  November,  the  plaintiff  was  to  be  at  liberty  the  costs  are 

to  enter  up  judgment  for  the  same.    On  the  10th  Novem-  ^^^^^^ 

ber,  the  debt  not  being  paid,  the  plaintiff  signed  judgment  n^^"*  ^o  ^■(▼o 

1  1      i»  ^^*  i^ght  to 

without  having  taxed  the  costs,  or  made  any  demand  of  costs,  in  which 

aL     Jk  u*  ^''"^  ^^  should 

tne  aeOt*  ^l^e  the  defend- 

ant  notice  of 

socfa  intention. 

Barsiait  having  obtained  a  rule  to  set  aside  the  judg- 
ment for  irregularity, 

JST^ffy  shewed  cause. — All  that  has  been  done  is  the 
mere  act  of  making  an  entry  upon  the  judgment  paper* 
That  judgment  was  to  be  signed  on  a  certain  day.  The 
practice  has  always  been  first  to  sign  judgment,  and  then  to 
tax  the  costs  upon  that  judgment.     If  this  case  be  held  an 
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1897*        irregularity,  a  party  could  not,  after  the  day  of  payment 
Booth        ^^  passed,  sign  judgment  and  issue  execution  for  the 

9'  debt  alone.     [Parke,  B. — If  he  means  to  waive  the  costs, 

Paeker. 

he  has  only  to  say  so:  here  the  question  is,  whether  the 

defendant  is  not  justified  in  waiting  until  she  knows  the 
amount  of  costs.  Aldersouy  B.— Has  not  the  defendant 
contracted  to  pay  the  debt  and  costs  together,  and  has 
not  the  plaintiff  contracted  that  he  will  not  require  pay- 
ment  of  the  debt  without  costs  ?]  Then  this  inconvenience 
would  follow, — that  two  taxations  would  be  necessary,  one 
to  ascertain  the  amount  of  debt  and  costs,  and  another  to 
ascertain  the  costs  of  the  judgment  and  execution.  [^Al- 
derson,  B. — That  would  be  harder  for  a  party  making  de- 
fault, but  beneficial  to  a  party  who  paid ;  the  question  is, 
which  of  the  two  we  ought  to  favour.]  It  might  be  doubt- 
ful whether  there  could  be  two  taxations  upon  such  a 
judgment.  [Alderson,  B. — How  can  a  party  be  said  to 
have  made  default,  when  you  do  not  give  him  the  means 
of  performing  his  duty  ?]  If  the  defendant  were  insolvent^ 
it  would  be  useless  to  go  to  the  expense  of  a  taxation. 
[Parket  B.-^In  that  case  you  should  give  him  notice ;  this 
instrument  contemplates  but  one  proceeding.]  The  prac- 
tice has  always  been  to  commence  entering  the  judgment, 
and  when  the  costs  are  taxed,  judgment  is  signed  for  the 
whole  amount.  \_Parkei  B. — ^The  Master  cannot  certify 
any  certain  practice  in  that  respect ;  he  says  it  is  common 
for  parties  to  come  with  the  cognovit  to  tax  the  costs 
upon.]  Then  there  must  be  another  taxation  to  get  the 
costs  of  the  judgment.  \_Parke,  B. — Yes;  one  taxation 
in  order  to  let  the  defendant  know  what  he  is  to  pay,  and 
another  upon  the  final  judgment.]  In  this  case  final  judg- 
ment has  not  been  signed,  so  that  the  extent  of  the  objec- 
tion would  be  that  the  plaintiff  is  not  entitled  to  the  costs 
of  beginning  to  sign  judgment,  because  he  has  not  afforded 
the  defendant  an  opportunity  of  paying  the  debt. 
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Barstaw,  in  support  of  the  rule. — ^Where  a  cogDo?it  is  1991* 
given  with  a  stay  of  judgment  until  default  in  payment  of 
^iebt  and  eosts^  the  plaintiff  should  tax  the  coaU  before  he 
signs  judgment.  From  inquiry  of  the  oflBcera  of  the 
Queen's  Bench^  that  appears  to  be  the  common  practice 
m  that  Court.  In  Wilson  v*Norihem(a\  the  defendant 
bad  given  a  cognovit  payable  on  a  certain  day,  and  if  not 
paid,  the  costs  were  to  be  taxed  and  judgment  signedf 
sod  Lord  Abinger,  C.  B.  says, ''  as  the  agreement  was  to 
tax  the  costs  and  sign  judgment,  the  judgment  ought  not 
to  have  been  signed  before  the  costs  were  taxed." 

Parke,  B. — The  rule  must  be  absolute  to  set  aside  the 
judgment.  With  respect  to  the  observation  that  the  mere 
entry  on  the  judgment  paper  is  not  a  signing  of  judgment, 
it  is  true  that  judgment  is  not  completely  signed,  but  by 
the  terms  of  this  cognovit  it  is  irregular  to  commence 
signing  it.  The  question  then  resolves  itself  into  the 
terms  of  the  cognovit ;  does  it  mean  that  there  is  to  be  a 
tender  of  the  debt,  and  another  tender  of  the  costs  ?  Or 
rather,  is  not  this  the  meaning  of  it, — that  there  is  to  be 
but  one  tender  by  the  defendant,  viz.  of  the  amount  of  the 
debt  and  taxed  costs?  In  order  to  enable  the  defendant 
to  make  that  one  tender,  and  to  obviate  the  inconvenience 
of  two  separate  tenders,  it  is  necessary  for  the  plaintiff  to 
go  through  the  form  of  ascertaining  the  amount  of  costs, 
as  that  is  a  fact  which  lies  within  his  own  knowledge.  If 
the  plaintiff  intended  to  abandon  his  claim  to  costs,  he 
should  have  given  notice  to  the  defendant,  and  then,  upon 
nonpayment  of  the  original  debt,  the  cognovit,  would  have 
been  forfeited.  By  the  terms  of  this  cognovit  there  should 
be  but  one  tender.  If  it  be  intended  to  make  the  nonpay- 
ment of  the  debt  only  a  forfeiture  of  the  cognovit,  the 
parties  should  so  stipulate. 

(a)  Ante,  Vol.  4,  p.  212. 
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Alderson,  B. — I  agree  with  the  Court  in  their  reason* 
ing  in  the  case  of  Wilson  v.  Northern.  It  is  true  that  in 
that  case  there  were  circumstances  which  might  have  in- 
duced a  decision  the  other  way ;  but  it  cannot  therefore  be 
considered  as  no  authority  when  the  reasons  given  by  the 
judges  are  precisely  in  point  on  the  present  occasion. 
But  independently  of  thati  the  plain  sense  is,  that  judg> 
ment  ought  not  to  be  signed  until  default  in  payment  of 
the  aggregate  sum*  If  that  sum  has  never  been  ascer* 
tained,  how  can  the  party  make  a  default  in  not  having 
paid  it?  If  the  plaintiff  means  to  waive  the  costs,  he 
should  tell  the  defendant  so. 


GuRNEYi  B.,  concurred. 


Rule  absolutCi  with  costs. 


If  no  date  be 
itated  in  the 
copy  of  the 
capiat  seired  on 
the  defeodanti 
the  arrest  if  Irre* 
gular. 

Sewible,  that 
where  a  party 
seeks  to  be  dis- 
charged from  an 
arrest,  on  the 
ground  that  he 
is  entitled  to  a 
peerage,  then 
die  subject  of 
dispute  in  the 
House  of 
Lords,  the  ap- 
plication should 
be  made  to  that 
tribunal,  if  sit- 
ting.— Per  Lord 


Smart  v.  Johnson. 

JlC.  v.  RICHARDS  had  obtained  a  rule  to  shew  causa 
why  the  bail-bond  given  by  the  defendant  should  not  be 
delivered  up  to  be  cancelled.  The  application  was  made 
on  two  grounds  :  first,  that  the  defendant  was  a  peer  of 
Scotland  ;  secondly,  that  the  copy  of  the  writ  served  on 
the  defendant  contained  no  date  at  the  teste.  In  support 
of  the  first  ground  there  was  an  affidavit  of  the  defendanti 
that,  in  the  year  1830,  he  sat  and  voted  as  Earl  of  An«^ 
nandale  at  the  election  of  Scottish  representative  peers, 
and  that  no  protest  was  entered  against  his  vote,  but  that, 
on  the  contrary,  he  was  received  and  congratulated  by  his 
brother  peers :  that  his  letters  sent  by  the  general  post 
went  free  in  Scotland. 

Plait  shewed  cause  upon  affidavits,  which  stated  that 
the  defendant  was  not  a  peer  of  Scotland,  and  that  there 
were  no  less  than  fifteen  claimants  for  the  Earldom  of 
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Annandalcj  which  claims  were  still  pending  in  the  House  18d7« 
of  Lords :  that  inquiry  had  been  made  at  the  Heralds' 
office,  and  that  he  was  not  registered  there  as  a  Scotch 
peer.  [Aldersony  B. — As  there  is  an  affidavit  that  he 
Toted  at  the  election  of  Scotch  peers,  it  is  within  the  case 
oi  Digby  v.  The  Earl  of  Stirling  (a).]  Where  the  ques- 
tion of  privilege  is  doubtful,  the  Court  will  not  discharge 
the  defendant  on  motion,  but  will  leave  him  to  his  writ  of 
privilege :  Luniley  v.  Batiine  (6).  [Lord  Abinger^  C.  B. — 
The  case  of  Lord  Stirling  was  decided  when  the  House 
of  Lords  was  not  sitting ;  but,  as  it  is  sitting  now,  the 
application  should  be  made  there.]  Thenj  as  to  the 
omission  of  the  date  in  the  copy  of  the  writ,  that  does  not 
necessarily  invalidate  the  arrest,  though  perhaps  it  might 
be  a  good  objection  to  serviceable  process. 

Richards,  in  support  of  the  rule,  contended  that  the 
present  case  was  stronger  than  that  of  Digby  v.  The  Earl 
of  Stirling f  since  there  it  appeared  the  defendant's  vote 
had  been  protested  against. 

Parke,  B. — If  the  copy  of  the  writ  served  on  the  de- 
fendant is  irregular,  the  arrest  is  bad.  The  rule  must  be 
absolute  on  that  ground. 

Alberson,  B. — Then  we  need  not  decide  the  other 
point. 

Rule  absolute  with  costs — 'So  action 
to  be  brought. 

(a)  Ante,  Vol.  I,  p.  248.  (6)  2  B.  &  Aid.  234. 
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Luce  v.  Irvin. 
Where  an «A-    JtlUMFRE  Y  moved  to  enter  an  exoneretur  on  the  bail 

davit  to  hold  to  ,      /.  »        i»  j      • 

bail  lUted  the  piece,  on  the  ground  of  a  variance  between  the  affidavit 
indebted  upon  a  ^^  ^^^^  ^^  ^'^  ^"^  ^'^^  declaration.  The  affidavit  stated 
draJJiTTiTm?  *^^  defendant  to  be  indebted  to  deponent  in  SOL  for  prin- 
payabietoT.F.,  cipal  money  upon  a  promissory  note,  drawn  by  the  defen- 
indorsed  to  the  dant,  payable  to  T»  Flaery,  and  by  T.  Flaery  indorsed  to 
app^d  b"the  ^^  deponenU  The  declaration  stated  an  indorsement  by 
declaration  that  J,  Fkcry  to  W.  Hare,  and  that  W.  Hare  indorsed  to 

there  was  an 

intermediate  in-  deponent.  In  Wilks  v.  AdcQck  (a),  the  affidavit  to  hold 
notto^bTiuch'  ^^  ^^^  Stated  that  the  debt  arose  on  a  bill  of  exchange  or 
awiance  at  to  0ffj^^  but  ^bc  instrument  declared  upon  appearing  not  to 

baU.  be  a  bill  of  exchange,  the  Court  ordered  the  bail-bond  to 

be  delivered  up  to  be  cancelled.  Then  the  bail  have 
been  misled,  inasmuch  as  they  have  entered  into  the 
engagement  upon  the  faith  of  there  being  no  transactiona 
between  Flaery  and  the  plainti£ 

Lord  A  SINGER,  C.  B. — If  the  declaration  in  WUis  v. 
Adcod  was  improper,  the  Court  were  wrong  in  the  first 
instance  in  deciding  the  affidavit  to  hold  to  bail  to  be  good. 
The  affidavit  does  not  shew  whether  the  cause  of  actioQ 
arose  on  a  bill  of  exchange  or  an  order.  Whenever  there 
is  a  variance  between  the  affidavit  and  declaration,  the 
Court  will  undoubtedly  discharge  the  bail,  but  here  the 
declaration  is  not  substantially  different. 

Parke,  B. — It  is  difficult  to  support  the  case  of  Wilks 
V,  Adeock.  Here,  the  declaration  is  substantially  for  the 
same  cause  of  action  as  the  affidavit  to  hold  to  bail. 

Rule  refused, 
(a)  8  T.  R.  27. 
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Harrison  v.  Rig  by. 

L/OWLING  moved  to  set  aside  a  writ  of  capias,  and  to  An  aiBdaTit  to 
discharge  the  defendant  out  of  custody,  on  the  ground  of  a  g^^ed^defend 
defect  in  the  affidavit  to  hold  to  bail.    The  affidavit  stated  ^  ^  indebted 
that  Kigby  was  "  indebted  to  this  deponent  in  ^l.  for  exchange  drawm 
principal  money  upon  a  bill  of  exchange  drawn  and  ae-  ^"^^^ 
eepied  by  Rigby  for  £0/.,  payable  to  deponent  at  a  certain  mfflcieot 
day  now  past,  and  that  the  same  remains  due  and  unpaid/' 
The  objection  was,  that  the  affidavit  did  not  state  who  was 
the  drawer  of  the  bill,  or  that  the  bill  was  drawn  upon  the 
defendant.    The  defendant  might  have  accepted  it  though 
not  originally  drawn  upon  him. 

Parks,  B. — I  think  there  can  be  no  mistake  about  it 

Rule  refused. 


Lewis,  Assignee,  &c.  v.  Parkbr. 

JL  HIS  was  an  action  of  debt  by  the  assignee  of  a  bail  In  an  action  hj 
bond.  The  declaration,  after  stating  the  issuing  of  the  abaiUbond^  u 
writ,  the  arrest,  execution  of  bail-bond,  &c.  proceeded  to  [■  "®*  "!?*f!i7 

,  »  r  to  ftate  that  the 

allege,   "  that  the  sheriff,  on  &c.,  at  the  request  of  the  anignment  was 

under  the  hand 

plaintiff  in  the  said  suit,  by  an  indorsement  on  the  said  oftheiherifffor 
writing  obligatory,  duly  made  and  sealed  with  the  seal  of  o"  twomdibie 
office  of  the  said  sheriff,  assigned  the  said  writing  obliga*  ^iTd^b^?* 
tory  to  the  plaintiff,  according  to  the  form  of  the  statute  in  leged  to  have 

•  J  M  'jjifo'ij  •  heen  "accord* 

such  case  made  and  provided.      Special  demurrer,  assign-  ing  to  the  form 

ing  &r  cause  that  it  did  not  appear  in  or  by  the  said  de-  ^^'^  '^*^'>'«'" 

claration  thsft  the  said  sheriff  signed  writing  obligatory, 

by  indorsing  the  same  and  attesting  it  under  his  band, 

or  the  said  sheriff  assigned  the  said  writing  obligatory  in 

the  preaence  of  two  credible  witnesses,  mb  required  by  the 

statute. 
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Mansel,  in  support  of  the  demurrer. — The  authority  to 
assign  the  bond  is  given  by  the  4th  Anne,  c.  16,  a.  SO, 
which  enacts,  '^  that  if  any  person  shall  be  arrested  by  any 
writ,  &c.  issuing  out  of  any  of  her  Majesty's  courts   of 
record  at  Westminster,  at  the  suit  of  any  common  person, 
and  the  sheriff  or  other  officer  taketh  bail  from  such  per- 
son against  whom  such  writ  is  taken  out,  the  sheriff  or 
other  officer,  at  the  request  and  costs  of  the  plaintiff  in 
such  action  or  suit,  shall  assign  to  the  plaintiff  in  such  ac- 
tion the  bail-bond,  or  other  security  taken  from  such  bail, 
by  indorsing  the  same,  and  attesting  it  under  his  hand  and 
seal  in  the  presence  of  two  or  more  credible  witnesses.*' 
The  power  to  assign  the  bond  depending  upon  this  act,  it 
ought  to  appear,  upon  the  face  of  the  declaration,  that  the 
requisites  of  the  statute  have  been  strictly  complied  with. 
To  the  present  form  there  are  two  objections,  first,  that 
the  assignment  is  not  stated  to  have  been  under  the  hand 
of  the  sheriff;  and  secondly,  that  it  does  not  appear  to 
have  been  in  the  presence  of  two  witnesses.     Mifflin  ▼• 
Morgan{a)  is  not  an  authority  in  support  of  the  declar- 
ation, since  there,  the  objection  was  raised  in  error  upon  a 
judgment  by  nil  dicit,  and  the  court  thought  this  a  defect 
which  would  have  been  aided  by  verdict,  and  was  there- 
fore aided  after  judgment  by  nil  dicit.     Lease  v.  Box{b) 
only  decided  that  it  was  not  necessary  to  state  the  names 
of  the  witnesses,  or  to  make  profert  of  the  assignment. 

Humfrey^m  support  of  the  declaration. — Dawes  y.Pap^ 
worth{c)  is  precisely  in  point  There,  the  declaration  al- 
leged, *'  that  the  sheriff  by  a  certain  indorsement  upon  the 
bond  assigned  and  set  over  the  same  to  the  plaintiff,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided;'* and  the  Court  say,  ^' We  are  allof  opinion  that  there. 


(a)  2  Ld.  Raym.  1564.  (6)  1  Wibon,  12L 

(e)  WUles,  408. 
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was  no  weight  in  either  of  the  objections ;  as  to  the  first,  we 
thought  it  the  best  way  of  declaring,  though  declarations 
sometimes  are  otherwise,  because  the  plaintifi^  must  prove, 
to  shew  that  the  assignment  was  according  to  the  statute, 
that  it  was  under  the  hand  and  seal  of  the  sheriff."  And 
in  a  note  by  Chief  Justice  fVilles  it  is  added,  '*  The  same 
point  has  been  ruled  on  another  part  of  this  clause  in  the 
act.  Though  the  statute  requires  the  indorsement  to  be 
made  by  the  sheriff  in  the  presence  of  two  loitnesseSf  it  is 
Dot  necessary  to  set  out  their  names  in  the  declaration 
stating  the  assignment,  or  even  to  state  that  it  was  indorsed 
in  the  presence  of  two  witnesses.  Robinson  ▼•  Taylor^ 
Fort.  3G6,  Lease  v.  Box,  1  Will.  121,  Rollison  v.  Taylor, 
Tr.  13  Geo.  1,  s.  122.  It  is  sufficient  to  state  generally 
that  the  sheriff,  at  the  request  and  costs  of  the  plaintiff, 
assigned  the  bond  to  the  plaintiff  according  to  the  form  of 
the  statute."  In  a  declaration  against  the  sheriff  for  an 
escape,  it  is  enough  to  allege  that  the  warrant  directing 
the  arrest  was  duly  indorsed  for  bail,  without  adding  **  by 
virtue  of  an  affidavit  made  and  filed  of  record  :"  Nightin^ 
gale  V.  Wilcoxson  (a).  That  it  is  not  necessary  to  state 
the  names  of  the  witnesses  is  evident  from  the  case  of 
Robinson  v.  Taylor  (6),  and  it  cannot  be  more  important  to 
state  the  assignment  to  have  been  under  the  hand  of  the 
sheriff  (e}« 

Lord  Abinger,  C.  B. — It  is  sufficient  to  allege  that  the 
sheriff  assigned  the  bond  according  to  the  form  of  the 
statute;  because,  at  the  trial  the  plaintiff  must  under  that 
averment  prove  that  the  bond  was  assigned  under  the 
hand  of  the  sheriff  or  in  the  presence  of  two  witnesses. 

Parke,  B. — I  agree  with  the  Chief  Baron.  If  we  were 
to  hold  it  necessary  to  go  into  the  minutiae  of  every  thing 

(a)  10  B.  ft  G.  203.  (c)  See  Philipt  v.  Barlow,  ante, 

C6)  Forta66.  Vol.  3, 181. 
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18d7-        the  statute  requires,  there  would  then  be  demurrers   to 
actions  by  the  assignees  of  bankrupts  and  insolvents. 

Aldrrson,  B. — One  reason  given  by  the  judges  for  de* 
termining  the  case  of  Dawes  v.  Papttorik^  applies  equally 
to  this  case,  and  if  we  did  not  hold  this  averment  sufBcienty 
we  should  be  overruling  one  ground,  on  which,  that  judg- 
ment is  supported. 

Judgment  for  the  plaintiff^ 


VaVGHAN  r.  GOADBY. 

TbeplainUff  tfAMES  had  obtained  a  rule  to  shew  cause  why  the 

feDdantonan  bail*bond  given  by  the  defendant  should  not  be  delivered 

mooeyientand  ^P  ^^  ^  Cancelled  on  entering  a  common  appearance. 

»dvanoed.  The  Xhe  plaintiff  had  arrested  the  defendant  for  200/,  upon 

defendant  after-  "^        ^  '^ 

wards  obtained  an  aflSdavit  for  money  lent  and  advanced.     Subseqaently, 

to  arrest'the  ^^  ^^^  defendant  applied  to  a  Judge  for  leave  to  arrest  the 

S^uTiteMn  Pl«i"t'ff»  and  obtained  an  order  for  that  purpose.     The 

order  to  get  plaintiff  afterwards  applied  to  be  discharged  out  of  cus- 

discbaived « 

made  an  affida-  tody,  and  in  support  of  that  application  made  an  affidavit 
with*hia°ci!dm'  disclosiug  facts  inconsistent  with  his  claim  for  money  lent. 
^mi*A  *°'*  ^'  appeared  that  the  plaintiff  and  defendant  had  entered 
this  was  no  into  an  agreement  by  which  the  latter  was  to  manufacture 
celling  the  bail'  microscopcs  for  the  American  markets,  and  *;he  plaintiff 
'••"^  was  to  supply  him  with  money  for  that  purpose.     On  the 

part  of  the  defendant  it  was  sworn  that  he  had  made  mi- 
croscopes to  a  much  larger  amount  than  SOO/.  which  had 
in  fact  been  given  him  by  the  plaintiff.  The  plaintiff  by 
his  affidavit  admitted  the  contract,  but  denied  that  any 
microscopes  had  been  delivered  in  pursuance  thereof.  It 
was  sworn  there  was  no  other  dealing  between  the  parties. 

Erie  shewed  cause,  and  contended,  that  where  an  affi- 
davit of  debt  is  good  upon  the  face  of  it,  the  Court  wiB 
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not  allow  the  merits  to  be  questioned  upon  counter  affi-         1837- 
da?it8.     That  principle  was  recognized  in  Nizetich  v. 
Bonacich  (a). 

James,  contra,  referred  to  Chambers  v.  Bemasconi  (&), 
where  an  uncertificated  bankrupt,  in  order  to  try  the 
Talidity  of  his  commission,  held  his  assignee  to  bail  in  an 
action  for  money  had  and  received,  and  the  Court  dis- 
charged him  on  filing  common  bail. 

Lord  Abimgbr,  C.  B. — This  is  the  first  case  I  know  of 
m  which  a  party  who  has  been  held  to  bail  upon  a  proper 
affidavit  has  sought  to  get  discharged  because  certain 
fiusts  are  stated  in  another  affidavit  inconsistent  with  the 
affidavit  upon  which  he  has  been  arrested.  If  we  were 
to  allow  this  application,  it  would  be  a  very  dangerous  pre- 
cedent. Any  defendant  who  had  been  arrested  upon  a 
proper  affidavit  might  file  a  bill  in  Chancery,  or  get  a  rule 
nisi  upon  some  collateral  matter,  and  then  find  in  the 
affidavit  in  answer  something  upon  which  he  could  apply 
for  his  discharge.  If  we  were  to  establish  such  a  pre- 
cedent, there  would  be  a  motion  every  term  to  try  the 
merits  upon  matter  ex  post  facto. 

Parks,  B. — ^If  you  take  Vaughan*s  affidavit  by  itself, 
there  appears  a  cause  of  action  for  money  lent  and  ad- 
vanced ;  but  if  taken  in  conjunction  with  the  defendant's 
tffidavit,  there  is  no  pretence  for  holding  the  latter  to 
haiL  That  ground,  however,  is  not  sufficient  to  call  upon 
OS  to  interfere.  I  fully  concur  in  what  has  fallen  from  my 
Lord  Chief  Baron. 

BoLLANDf  B.,  concurred. 

Rule  discharged,  without  costs. 

(a)  5  B.  &  Al.  904.  (b)  6  Biog.  499. 

VOL.  VJ.  H  D.  P.  C. 
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SiBONi  r.  KiRKMAN  and  Another,  Executors  of 

J.    KiRKMAN. 

^iortAS  Martin h&A  obtained  a  ruk  to  shew  cause  why  the 
the  &CU  con-      plaintiff  should  not  be  at  liberty  to  amend  the  record,  by 

tained  in  the  .  ... 

plea,  and  con-  adding  (a)  the  similiter  to  the  replication  to  the  third  plea. 
country,^bur  '^^^  Bction  was  brought  upon  an  agreement,  by  which  the 
without  an  defendant's  testator  was  to  allow  the  plaintiff^  on  the  pur- 
simiiiterwat  chasc  of  a  piano,  the  sum  of  AOL  on  account  of  a  piano 
that  the  omif-  before  delivered  by  the  plaintifil  The  third  ptea  was 
considefedasa  ^^^^^''^  ^^^  satisfaction  by  the  delivery  of  another  piano, 
miaprisionofthe  The  replication  traversed  the  facts  alleged  in  the  plea, 
amendable  after  and  coBcluded  to  the  country,  but  without  an  ''  ftc'*  No 
mentrand  vn^t  BimHiter  was  added.  At  the  trial  before  Parker  B.»  at  the 
of enir  broaghL  sittings  in  Trinity  Term,  the  jury  found  for  the  plaintifia, 

and  the  defendant's  counsel  tendered  a  bill  of  exceptions 
to  the  summing*up  of  the  learned  Judge ;  and,  amongst 
other  causes,  it  was  assigned  as  error  that  no  issue  was 
joined  upon  (he  third  plea* 

KeRy  shewed  caruse.-— -There  is  no  authority  for  this 
application  after  judgment.  In  Cooper  ▼*  Spencer  (b), 
which  was  an  action  for  assault  and  battery,  the  plaintiff 
replied  de  injuria  to  a  plea  of  son  assault,  and  t<u)k  down 
the  cause  to  trial  without  adding  the  similiter.  A  motion 
having  been  made  in  arrest  of  judgment,  the  Court  wese 
all  of  opinion  that  the  objection  was  fatal.  In  Smj/er  v. 
Poeoek  (c),  the  application  to  amend  was  before  judg- 
ment; and  besides,  in  that  case  there  was  an  &c,,  which 
the  Court  construed  to  mean  every  necessary  thing  that 
ought  to  be  expressed,  and  therefore  after  verdict  the 
similiter  might  be  considered  as  included.     In  Chr^fifh  v. 

(a)  1  M.  &  W.  418.  (()  1  Str.  641. 

(c)  1  Cowper,  407. 
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Croeiford{a),  the  Court  set  aside  the  verdict,  on  account  lBd7» 
of  the  omission  of  the  similiter.  After  error  brought,  the 
Court  can  only  amend  the  record  in  respect  of  some  mis- 
prision of  the  clerk :  Oreen  v.  Miller  (&)•  This  is  not  an 
amendment  within  the  statutes  of  jeofails,  which  apply  to 
cases  in  which  there  is  an  issue  joined,  but  imperfectly 
joined. 

Martin,  in  support  of  the  rule.— Cooper  ▼•  Spencer  has 
been  overruled  by  Harvey  v.  Peake  (e).  From  the  report 
of  GriffUk  v*  Croei/ord,  in  6  Moore,  ol,  it  appears  that 
the  bsue  was  delivered  to  the  defendant,  who  returned  it 
without  adding  the  similiter  to  the  conclusion  of  the  plea, 
but  merely  inserted  an  &c. ;  the  plaintiff's  attorney  after« 
wards  aent  it  back  to  the  defendant,  who  took  out  a  sum- 
mons to  amend  by  adding  it,  which  was  refused  unless  he 
would  accede  to  certain  terms ;  thesci  the  defendant  re* 
fosed  to  comply  with,  and  carried  down  the  issue,  without 
adding  it,  although  it  was  done  in  making  up  the  record. 
Bat  that  case  may  be  considered  as  overruled  by  Stocks 
iale  V.  Chapman  (d).  In  the  books  of  practice  {e)  it  is  stated 
that  the  want  of  a  similiter  is  aided  after  verdict  by  the 
3S  Hen.  8,  c.  30.  So  also,  in  the  note  to  the  case  oiBen- 
neUy,  Holbeek  (/):  but  the  Court  has  power  to  allow  this 
amendment  under  8  Hen.  6,  c.  12,  s.  2,  which  enacts,  **  that 
the  King's  judges  of  the  courts  and  places  in  which  any 
record,  process,  word,  plea,  warrant  of  attorney,  writ^ 
panels  or  return,  which  for  the  time  shall  be,  shall  have 
power  to  examine  such  records,  process,  words,  pleas, 
warrants  of  attorney,  writs,  panels,  or  return,  by  them  and 
dieir  clerks,  and  to  reform  and  amend  (in  affirmance  of 
the  judgments  of  such  records  and  processes)  all  that  which 
to  them  m  thehr  discretion  seemeth  to  be  the  misprision  of 

(«)  3  B.  &  B.  1.  (4  4  Add.  &  E.  419. 

(6)  2  B.  &  Adol.  781.  («)  2  Arch.  843  j  2  TIdd,  924. 

(c)  3  Burr.  1793.  (  f)  2  Wills.  Saund.  319. 

h2 
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the  clerks,  in  such  record,  processes,  word,  plea,  warrant 
of  attorney,  writ,  panel,  and  return,  except  appeals,  in- 
dictments  of  treason,  and  of  felonies,  &c.,  so  that  by  such 
mispriiiion  of  the  clerk,  no  judgment  shall  be  reversed  nor 
annulled.*'  In  Sayer  y,Pocock{a),  Lord  Mansfield  allowed 
the  amendment  on  three  grounds;  first,  that  it  was  an 
omission  of  the  clerk ;  secondly,  he  says  he  will  adopt  the 
reasoning  of  Lord  Coke,  and  construe  ^'  &c.**  to  mean  any 
necessary  matter  that  ought  to  be  expressed  ;  and  thirdly, 
by  amending,  the  Court  only  make  that  right  which  the 
defendant  himself  understood  to  be  so,  by  his  going  down 
to  trial.    [Parke,  B. — ^The  difiiculty  is  to  make  this  the  mis- 
prision of  the  clerk.]    It  may  be  in  copying  the  Nisi  Prios 
record.     [Parke,  B. — ^You  must  shew  some  document  or 
paper  writing,  which  the  clerk  ought  to  have  copied.]    As 
the  issue  was  not  objected  to,  it  must  be  taken  to  have  been 
admitted  to  be  right.     Where  the  plaintiff  added  the  simi- 
liter to  a  rejoinder,  concluding  with  a  verification,  and  took 
the  record  down  to  trial,  and  the  defendant  obtained  a 
verdict,  the  Court  refused  a  new  trial,  and  allowed  the 
record  to  be  amended  (6).     In  Reeder  v.  Bloom  (c),  the 
amendment  was  allowed.     In  Wright  qui  tam  v.  Hart  on, 
the  similiter  was  added  by  mistake  in  the  defendant's  name 
instead  of  the  plaintiff's,  and  the  Court  allowed  an  amend- 
ment ;  and  Lord  Ellenborough,  C.  J.,  observes,  that  on 
referring  to  the  case  of  Sayer  v.  Pocock,  he  found  that 
Lord  Mansfield  considered  a  similar  omission  as  a  mispri- 
sion of  the  clerk. 

Parke,  B. — The  Court  are  inclined  to  allow  the  amend- 
ment. The  statute  authorizes  us  to  amend  in  all  cases  of 
errors  arising  from  the  misprision  of  the  clerks ;  and  as 
there  are  two  authorities  for  considering  this  as  a  mispri- 
sion of  the  clerk,  the  Court  will  order  an  amendment  upon 
that  principle,  upon  payment  of  costs. 

Rule  accordingly. 

(a)  1  Cowp.  407.  (b)  1  New  Rep.  28.  (c)  2  Bbgh.  384. 
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Debenham  and  Another^  Surriving  Partners,  v.  Chambers. 

Assumpsit.  The  last  count,  which  was  in  the  form  a  count  in  u- 
givcn  by  the  rule  of  Trinity  Term  1  Will.  4(a),  stated  ;S"5"efcndant 
the  <lefendant  to  be  indebted   to  the  plaintiffs,  and  one  ^  ^  '"f^^^fi 

r  '  to  the  plainttA 

Machin,  in  his  lifetime,  now  deceased,  **  for  money  found  and  their  de- 
to  be  due  from  the  defendant  to  the  plaintiffs  and  the  said  ^«^for^  money 
Machin,  on  an  account  then  stated  between  them  :  and  the  ^""""^  ^^^,iV 

'  on  an  accounc 

defendant  afterwards,  &c.,  in  consideration  of  the  premises,  then  suted  be- 
tween them; 
respectively  promised  the  plaintiffs  and  the  said  Machin,  and  after  laying 

in  the  lifetime  of  the  said  Machini  to  pay  them  the  said  \^^  Ih^M.'L- 

seTeral  monies  on  request ;  yet  the  defendant  hath  disre-  f|^"^!{^^^ 

garded  his  promises,  and  hatli  not  paid  any  of  the  said  **  the  defendant 

monies."    Special  demurrer,  assigning  for  cause  that  the  ugui  sufflcient 

count  ought  to  have  stated  the  defendant  to  be  indebted  **"  "PJf •*  ^^' 

^  murrer. 

on  "  an  account  stated  and  settled  by  and  between  them,      SembU,  that 

"^  an  affidavit  to 

or  Stated  by  them  ;*   and  also  that  the  breach  was  insuffi-  hold  to  bail, 
riently  alleged,  inasmuch  as  it  did  not  aver  that  the  money  f^dant\obe^' 
was  not  paid  to  the  plaintiffs  since  the  death  of  Machin*      ^"^^'.tf'i*^-^ 

money  found  to 

Plait,  in  support  of  the  demurrer,  referred  to  Hooper  a^untsuted 
V.  Vestris  (ft),  in  which  an  affidavit  to  hold  to  bail,  stating  between  them," 
a  debt  **  for  money  found  to  be  due  to  the  deponent  by 
the  said  E.  L.  Vestris,  on  an  account  stated  between  them," 
was  held  insufficient ;  Coleridge,  J.,  observing,  that  it 
was  consistent  with  the  statement  contained  in  the 
affidavit,  that  no  debt  was  really  due.  Here,  it  did  not 
appear  whether  the  account  was  stated  between  the 
partners  themselves,or  between  them  and  the  defendant. 
The  words  *'  between  them  "  might  mean  the  plaintiffs, 
or  the  plaintiffs  and  their  deceased  partner.  The 
old  form  stated  that  the  defendant  accounted  with  the 
plaintiffs  concerning  money  due  from  the  defendant  to 

(a)  Ante,  Vol.  1,  p.  113.  (6)  Ante,  Vol.  6,  p.  710. 
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1837«         the  plaintiffs,  and  upon  such  accounting  the  defendant  was 
DiBiNHAM     ^^^°^  indebted*      Besides,  the  breach   was  improperly 
«•  alleged :   it  stated,  **  the  defendant  had  not  paid.**     Now 

the  breach  must  be  considered  as  referring  to,  and  co- 
extensive with,  the  promise :  the  promise  is,  that  the  de- 
fendant would  pay  the  two  plaintiflband  Machin;  therefore, 
it  is  consistent  with  this  breach  that  there  has  been  a 
payment  to  the  two  surviying  partners,  after  the  death  of 
Machin. 

AdeKsoUi  in  support  of  the  declaration,  was  stopped  by 
the  Court. 

Plait  then  prayed  leave  to  amend. 

Parke,  B. — If  you  choose  to  demur  to  a  form  pro- 
pounded by  the  Judges  in  their  rules,  you  must  abide  by 
the  consequences.  It  is  true  that  if  the  count  were  bad 
in  point  of  law,  the  Judges  could  have  no  power  to  compel 
its  adoption ;  but  the  consideration  of  their  having  framed 
it  is  a  strong  authority  upon  the  question  of  its  correctness. 
As  to  the  words  "  between  them,*'  there  is  no  difficulty  in 
their  construction :  it  means  that  the  account  was  stated 
between  the  plaintiffs  and  their  late  partner  on  the  one 
side,  and  the  defendant  on  the  other  side.  I  also  think 
the  breach  sufficient :  the  allegation  is,  that  the  defendant 
has  not  paid  at  all,  either  to  one  party  or  the  other.  The 
case  of  Hooper  v.  Vestris  arose  upon  an  affidavit  to  hold 
to  bail,  and  I  question  whether  more  strictness  is  required 
in  an  affidavit  than  a  declaration. 

Aldbrson,  B.^— In  Hooper  v.  Vestris^  the  learned  judge 
appears  to  have  overlooked  the  word  ^*  indebted  *  in  the 
affidavit.  How  can  it  be  consistent  with  the  fact  of  there 
being  no  debt,  when  the  deponent  swears  the  defendant 
to  be  indebted  (a). 

Judgment  for  the  plaintiffs* 

(a)  Ante,  Vol.  5,  p.  632. 
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Wallem  r.  Smith. 

dcLSSUMPSIT  to  recover  the  sum  of  50/.  upon  a  special  Anumptit  re- 
agreemeot.      The  declaration  aUo  contained  counts  for  tion  withont a 
work  and  labour,  money  paid,  and  money  due  upon  an  ac-  |]f][fn^^^°fhe 
count  stated.   The  defendant  paid  two  pounds  into  Court,  •rbitntor 

,  ^      _^,  -  awarded  a  sum 

and  pleaded  a  set-off*     The  cause  was  referred  to  an  ar-  less  than  20^: 
htoitor,  without  a  verdict  being  taken ;  but  it  was  agreed  ^^^^  |,^^  ^^  *^. 
that  the  party  in  whose  favour  the  award  should  be  made  covered"  within 

"^       *'  the  meaning  of 

should  be  at  liberty  to  enter  up  judgment,  as  if  a  verdict  the  "  Directions 
bad  been  obtained.    The  arbitrator  found  for  the  plaintiff  cen/" nd  that 
to  the  amount  of  10/.  10«.,  in  addition  to  the  money  paid  **beTxeduJ!»n 
into  Court.    Upon  taxation  the  master  allowed  costs  upon  ^  lower  icaie. 
the  scale  of  debts  above  SO/. 

Plati  having  obtained  a  rule  for  the  master  to  review 
bis  taxation^ 

KeUtf  shewed  cause. — The  directions  are  that  (a)  **  in 
all  actions  of  assumpsit,  debt,  or  covenant,  where  the  sum 
recovered  or  paid  into  Court,  and  accepted  by  the  plain- 
tiff in  satisfaction  of  his  demand^  or  agreed  to  be  paid  on 
the  settlement  of  the  action^  shall  not  exceed  SOL  (without 
costs),  the  plaintiff's  costs  shall  be  taxed  according  to  the 
reduced  scale.**  The  rule  cannot  apply  to  a  case  like  the 
present,  when  the  matter  is  referred  to  arbitration,  for  the 
money  is  neither  recovered  nor  taken  out  of  Court.  Under 
the  48  Geo.  3,  c  46,  s.  3,  it  has  been  held,  that  if  a  de- 
fendant, arrested  for  a  certain  sum^  pay  a  less  sum  into 
Court,  which  the  plaintiff  accepts  as  satisfaction,  that  is 
not  a  case  within  the  statute:  Davey  v.  RetUon  {b),  Rouvc' 
rag  V.  Alefson  (c),  Builer  v.  Broum  {J).    Or  if  the  matter 

(a)  H.  T.  4  W.  4,  ante,  Vol.  2,         (c)  13  East,  90. 
P-  4S6.  {d)  1  B.  &  B.  66. 

(b)  4  D.  &  R.  187. 
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be  referred  to  arbitration,  and  the  arbitrator  award  the 
plaintiff  a  less  sum  than  that  for  which  he  held  the  de- 
fendant to  bail :  Keene  ▼•  Deeble  (a).  So  where  defend- 
ant tendered  a  less  sum  than  that  for  which  he  was  ar- 
rested, but  did  not  pay  it  into  Court,  and  the  arbitrator 
to  whom  the  cause  was  referred  awarded  only  the  amount 
tendered,  it  was  held  the  defendant  was  not  entitled  to 
costs  (&)•  Here,  the  judgment  has  been  upon  an  agreement 
between  the  parties.  The  word  recovered,  in  the  "  Di- 
rections to  Taxing  Officers,'*  must  mean  recovered  by 
verdict,  or  judgment  by  default.  That  the  finding  of  an 
arbitrator  is  not  equivalent  to  a  verdict  is  evident  from  the 
case  of  Holder  v.  Raitt  (c),  where  the  matter  was  referred 
to  arbitration  by  a  judge's  order,  which  directed  that  the 
costs  of  the  suit,  reference,  and  award,  should  abide  the 
event  in  like  manner  as  upon  a  verdict ;  and  the  arbitrator 
having  awarded  a  less  sum  than  that  for  which  the  defend- 
ant had  been  arrested,  the  Court  nevertheless  held  that 
they  could  not  give  the  defendant  costs  under  the 
43  Geo.  3,  c.  46.  [Parker  B. — There  should  have  been 
a  further  provision  that  the  arbitrator  should  have  the 
same  power  as  the  Court.] 

Plaitf  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Lord  Abinger,  C.  B. — I  am  inclined  to  think  that  in 
the  present  case  there  is  a  recovery  of  less  than  twenty 
pounds,  within  the  terms  of  the  **  Directions  to  Taxing 
Officers."  It  is  a  recovery  by  process  and  judgment.  If 
the  rule  had  contemplated  no  case  except  that  of  a  re- 
covery by  verdict,  I  should  have  felt  more  difficulty ;  but 
it  provides,  that  where  a  sum  less  than  twenty  pounds  is 


(a)  3  B.  ft  C.  491.  (6)  Sherwood  v.  T^ler,  3  Bing.  280. 

(0  2  Adol.  &  E.  4ii. 
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paid  into  Court,  and  accepted  by  the  plaintiff  in  satis- 
faction, the  taxation  is  to  be  upon  the  lower  scale.  The 
word  **  recovered  "  applies  generally  to  all  cases  in  which 
a  party  does  not  obtain  more  by  his  process  than  twenty 
pounds. 
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Parke,  B. — I  am  of  the  same  opinion.  In  cases  of 
this  kind  there  can  be  no  hardship,  because  the  parties 
when  they  refer  may  always  provide  that  the  costs  shall 
be  taxed  upon  the  higher  scale.  These  *' Directions'* 
have  been  held  by  the  Court  of  Common  Pleas  to  apply 
to  judgments  by  default  (a),  and  it  seems  to  me  this  is 
clearly  a  recovery  of  less  than  twenty  pounds,  within  the 
meaning  of  the  rule. 

Alderson,  B. — In  order  to  entitle  a  party  to  costs  upon 
the  larger  scale,  he  must,  since  that  rule,  shew  he  has 
recovered  more  than  twenty  pounds. 

Rule  absolute. 

(a)  HooppeU  r.  Leigh,  ante,  Vol  6,  p.  40. 


Kenyon  r.  Wakes. 

Assumpsit  for  work  and  labour,  money  paidi  money  in  an  action  for 

lent,  and  for  money  due  on  an  account  stated.    The  de-  T***^*^?Pf^ 
r    J         111  .  ticuUirt  of  de- 

fendant pleaded  non-assumpsit^  and  two  other  pleas  which  numd  admitted 

were  immaterial,  but  there  was  no  plea  of  payment.  arooyS.*°*The 

The  particulars  of  the  plaintiff's  demand  were  as  fol-  K^.e1^** 

lows  : —  at  the  rate  of 

I5t.  per  week, 
bat  the  Jory 
fimnd  that  be  was  entitled  to  7t.  per  week  only,  at  which  rate,  deducting  tlie  ram  admitted  to  be 
paid,  there  was  nothing  due.    A  verdict  having  been  found  for  the  defendant,  the  Court  refused 
to  disturb  it,  it  not  having  been  olgected  at  the  trial  that  the  plainiiff  was  entitled  to  »«mf^yi 
dsmages,  there  being  no  plea  of  payment  on  the  record. 
QaMsrci  whether  a  payment  admitted  by  the  particulars  need  be  pleaded  f 
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1837.  To  money  paid  by  plaintiff  for  the  defen- 
dant, and  for  money  lent  by  plaintiff  to 
defendant,  at  various  times,  from  May, 
18S3,  to  September,  1836  -        -        -    £11  IS    8^ 

To  wages  from  April  22nd,  to  September 

26th,  1833,  atl5«.  per  week        -         -        16  17    6 

To  wages  from  October  Ist,  1838,  to  Oc- 
tober 22nd,  1836,  at  IBs.  per  week     -       119    6    0 


148     1     2^ 
Payments  on  account       -  -        70    0    0 


£  78    1     2} 


At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Sittings 
after  last  Hilary  Term,  the  plaintiff  proved  his  senrice  to  the 
defendant  for  the  periods  mentioned  in  the  particulars,  and 
claimed  payment  for  it  after  the  rate  of  15«.  per  week.  On 
the  part  of  the  defendant  it  was  contended  that  he  had  con- 
tracted to  pay  the  plaintiff  at  the  rate  of  7jr«  per  week  only, 
and  that  therefore  nothing  was  due  to  the  plaintiff,  as  he  ad- 
mitted in  his  particulars  that  70/.  had  been  paid  to  him  on 
account  The  plaintiff's  counsel  contended  that  the  defend- 
ant could  not  make  use  of  the  particulars,  there  being  no 
plea  of  payment  on  the  record.  Even  if  he  was  entitled  to 
use  them,  they  must  be  taken  all  together,  in  which  case 
there  would  appear  to  be  a  balance  in  favour  of  the  plaintiffl 
The  learned  Judge  allowed  the  particulars  to  be  given  in 
evidence,  and  the  jury  found  that  the  plaintiff  was  entitled 
to  receive  for  his  services  at  the  rate  of  7#.  per  week  only, 
and  thereupon  gave  a  verdict  for  the  defendant. 

Humfrty  having  obtained  a  rule  to  set  aside  the  verdict 
for  a  new  trial, 

TheAger  shewed  cause. — It  was  unnecessary  to  plead 
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payment  of  the  70/,^  as  the  plaintiff  has  given  credit  for 
that  sum  in  his  particulars.  The  object  of  the  partienlar 
ii  to  inform  the  defendant  of  the  real  nature  of  the  plain* 
tiff's  claim,  so  that  he  may  know  what  to  plead ;  and  a 
payment  on  account  having  been  admitted,  that  sum  must 
be  taken  as  altogether  struck  out,  and  the  plaintiff's  de- 
mand confined  to  the  balance.  The  decision  in  Booth  r» 
Howard  (a)  does  not  affect  the  present  case.  There,  the 
plaintiff  declared  for  work  and  labour  in  endeayouring  to 
let  certain  premises  for  the  defendant;  the  particulars  of 
demand  contained  two  sets  of  items  in  respect  of  letting 
different  premises,  and  the  defendant  paid  a  sum  into 
court,  upon  which  the  issue  raised  was^  whether  the  plain* 
tiff  had  sustained  damages  beyond  that  sum^  in  respect  of 
the  causes  of  action  mentioned  in  the  declaration.  The 
Court  held  that  the  particulars  of  demand  were  not  to  be 
considered  as  incorporated  with  the  declaration,  so  as  to 
constitute  an  admission  by  the  plea  of  all  the  causes  of  action 
mentioned  in  the  declaratiouj  and  they  observed  that  the 
particulars  were  intended  for  the  benefit  and  information 
of  the  defendant.  Here,  the  particulars  shew  that  the 
plaintiff  seeks  to  recover  a  balance,  which  the  jury  have 
found  does  not  exist. 


1837. 


PkM  and  Hum/rey,  in  support  of  the  rule. — Admitting 
that  the  particulars  cannot  be  incorporated  with  the  de-* 
daratioQ,  yet,  as  the  defendant  has  omitted  to  plead  pay- 
ment, the  plaintiff  is  at  all  events  entitled  to  nominal  dam- 
ages. It  was  so  decided  last  term  by  the  Court  of  Com- 
mon Pleas,  in  the  case  of  Ernest  v.  Brown  (6)«  That  was 
an  action  of  debt  for  work  and  labour,  and  goods  sold  and 
delivered*  The  plaintiff  by  hia  particular  claimed  51.  for 
goods  sold,  admitting  the  receipt  of  IL  ISs.  on  account. 
The  defendant  paid  3/.  7«.  into  Court,  and  pleaded  nun- 


Ca)  Ante,  VoL  6,  p.  438. 


{b)  Ante»  Vol.  5,  p.  63?. 
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quam  indebitatus  beyond  that  sum.  At  the  trial  the  plain* 
tiff  failed  to  establish  his  demand  for  work  and  labour ;  it 
was  held  that  he  was  nevertheless  entitled  to  a  verdict  for 
nominal  damages :  Tindal^  C.  J.^  observed ,  that  giving  the 
admission  on  the  face  of  the  particulars  its  fullest  effect, 
it  amounted  to  no  more  than  evidence  of  payment  of 
1/.  13*.;  it  was  no  bar  to  the  action.  \^Parkey  B. — How 
can  the  plaintiff  avoid  the  costs  of  a  nolle  prosequi,  if  he 
discontinue  on  a  plea  of  payment,  otherwise  than  by  an 
admission  in  his  particulars.]  By  inserting  in  his  declara- 
tion the  actual  amount  he  seeks  to  recover,  or  by  ex- 
pressly admitting  the  sum  paid  on  account,  and  alleging 
a  promise  to  pay  the  residue.  [Lord  Abinger,  C.  B. — 
What  would  non-assumpsit  go  to  in  such  a  case  ?]  The 
promise  alleged,  which  is,  to  pay  the  balance.  [Parkef 
B.-^You  would  have  to  prove  such  a  promise:  from  what 
time  would  the  Statute  of  Limitation  run  t  Lord  Abinger, 
C.  B. — ^You  would  make  the  declaration  a  special  contract 
on  an  account  stated.]  Such  a  form  is  used  by  some 
pleaders. 

Lord  Abinger,  C.  B. — ^As  the  objection  was  not  taken 
at  Nisi  Prius,  that  the  particulars  could  only  be  used  in 
reduction  of  damages,  and  not  in  bar  of  the  action,  I  think 
the  verdict  ought  not  to  be  disturbed.  The  particulars 
were  put  in  to  shew  that  the  plaintiff  limited  his  claim  for 
wages  to  the  balance  which  be  alleged  to  be  due.  The  jury 
have  found  that  there  was  no  balance.  ^^      j 

Parke,  B. — I  think  the  rule  should  be  discharged,  be- 
cause the  point,  as  to  whether  the  plaintiff  was  not  at  all 
events  entitled  to  nominal  damages,  was  not  raised  at  the 
trial.  If  that  point  had  been  taken,  we  must  have  consi- 
dered the  question,  which  must  soon  be  determined,  viz. 
whether  a  payment  admitted  by  the  particulars  need  be 
pleaded.    Had  it  not  been  for  the  decision  of  the  Court 
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of  Gnnmon  Pleas,  in  Ernest  v.  Browne  I  should  have  had 
little  or  no  doubt  upon  the  subject.  Before  that  case  I 
entertained  a  strong  opinion,  and  so  expressed  it  in  Coaies 
Y*  Stevens  (a),  that  such  a  payment  need  not  be  pleaded. 
I  thought  the  particulars  were  given  to  the  defendant  to 
enable  him  to  know  what  to  plead,  as  well  as  to  restrain 
the  plaintiflTs  proof  of  the  claim  in  his  declaration.  In 
that  view  I  agree  with  the  decision  of  PcUteson,  J.,  in 
Booth  V.  Howard^  that  the  particulars  are  intended  for 
the  benefit  and  information  of  the  defendant,  and  there, 
the  plaintiff  was  seeking  that  benefit  for  himself.  It  is 
said  that,  in  Ernest  v.  Broum,  a  distinction  was  taken  be- 
tween debt  and  assumpsit  with  reference  to  this  point ;  I 
cannot  understand  the  distinction,  nor  am  I  at  present  in- 
clined to  alter  the  opinion  I  expressed  in  Coaies  v.  Ste' 
tens.  As  to  the  necessity  for  the  jury  taking  the  whole 
particulars  together,  it  is  every  day's  practice  to  leave  to 
a  jury  the  credit  which  a  statement  by  a  party  in  his  own 
favour  is  entitled  to,  and  they  may  discredit  that  side  of 
the  account  and  believe  the  other. 

Rule  discharged  (6). 


(a)  Ante,  Vol.  3,  p.  784. 


(()  See  Nieholj.  WiUiamif^Bt 


FouLKES  r.  Burgess. 

vIN  the  5th  of  January  the  plaintiff  lodged  a  detainer 
against  the  defendant,  a  prisoner,  and  declared  in  the 
course  of  Hilary  Term.  The  cause  was  tried  on  the  31st 
March,  when  the  plaintiff  obtained  a  verdict,  and  signed 
final  judgment  in  Easter  Term  following,  but  did  not  charge 
the  defendant  in  execution. 


When  an  action 
against  a  pri- 
•oner  is  tried  in 
racation,  the 
plaintiir  must 
charge  him  in 
execntion  be- 
fore the  end  of 
the  following 
term. 


R*  V.  Richards  now  moved  for  a  rule  to  shew  cause  why 
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1837-        the  defenclanC  should  not  be  discharged  out  of  castodyj  on 
"     '    "      the  ffTound  that  he  was  supersedeable.    The  85th  section 
•.  of  1  Reg.  Gen.  H.  T.  2  Will.  4  (a),  ordered  that  **  the  plain- 

tiff  shall  proceed  to  trial  or  final  judgment  against  a  prisoner 
within  three  terms  inclusive  after  declarationi  and  shall 
cause  the  defendant  to  be  charged  in  execution  within  two 
terms  inclusive  after  such  trial  or  judgment,  of  which  the 
term  in  or  after  which  the  trial  was  had  shall  be  reckoned 
one.**  By  the  ttrms  of  this  rule  the  defendant  should  hare 
been  charged  in  execution  before  the  end  of  Easter  Term. 

Barsiaw  shewed  cause. — It  must  be  admitted  that  the 
ktter  part  of  the  rolei  if  strictly  construed ,  would  warrant 
this  application :  yet,  if  taken  in  Connection  with  the  former 
party  the  meaning  would  seem  to  be  that  the  plaintiff 
should  in  all  cases  hare  three  terms  before  he  was  required 
to  proceed  to  final  judgment :  and  that  he  might  have  three 
terms  before  he  proceeded  to  trial;  but  in  that  case,  the 
term  in  or  after  which  the  trial  was  had  must  be  counted 
as  one  for  the  purpose  of  charging  the  defendant  in  exe- 
cution, 

GuRNEY,  B. — Are  you  aware  of  the  case  of  Borer  v. 
Baker  (6),  in  which  it  was  held,  that  if  the  trial  takes  place 
in  vacation,  and  the  defendant  surrenders  after  it  and 
before  the  following  term,  he  ought  to  be  charged  in  exe- 
cution in  that  term  ? 

Alderson,  B. — The  plaintiff  should  have  charged  the 
defendant  in  execution  some  time  in  Easter  Tern. 

Rule  absolute  (c). 

(tf)  Ante,  Vol.  l,p.  1.  (c)  See  Colhron  v.  Hall^  aote, 

(b)  Ante,  Vol.  2,  p.  606.  VoL  5,  p.  534,  semUe  contnk. 
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Laterack  v.  Bill. 

JLHE  action  was  commenced  in  the  Borough  Court  of  A  Judge  of » 
Kingston-upon-Hull.    On  the  6th  of  July,  an  appearance  hm  ^o  power  to 
was  entered,  but  issue  was  not  joined  until  more  than  six  Jj^J^*  JJ^^ 
weeks  afterwards.   On  the  15th  of  September  a  certiorari,  tMoed  within 

the  time  limited 

returnable  the  Snd  of  November,  issued  to  remove  the  by  the  si  Jac. 
cause  into  this  court.    The  certiorari  was  delivered  to  the  ^il^forafwhera 
judge  before  the  jury  were  sworn,  and  he  received  it,  and  »  ^J*^*"^^ 
duly  transmitted  the  record  to  this  court,  where  it  was  and  the  record 

wudoiyre- 
ulea.  turned  and 

Sled,  the  Court 
nevertheloii 

Martin,  on  the  2nd  of  November,  obtained  a  rule  nisi  awarded  a 
for  a  procedendo,  on  the  ground  that  the  certiorari  came 
too  late. 

Crowder  shewed  cause.'— It  is  stated  m  Tidd's  Prac- 
tice (a),  **  tluift  if  a  record  be  filed  in  the  King's  Bench  upon 
a  certiorari,  it  can  never  be  sent  back  or  remanded,  either 
in  die  term  in  which  it  is  filed  or  any  other ;  and  that  is 
plain  by  the  act  of  6  Hen.  8,  c.  6,  which  enables  this  Court 
to  remand  it  in  case  of  felony,  which  otherwise  they  could 
not  have  done.**  The  21  st  Jac.  1,  c.  S3,  s.  2,  enacts  that 
no  writ  of  certiorari  to  remove  any  cause  depending  in  any 
court  of  record  shall  be  received  or  allowed  by  the  judges 
of  the  court,  except  the  warrant  be  delivered  before  issue 
or  demurrer  joined,  so  as  the  same  be  not  joined  within 
six  weeks  next  after  the  arrest  or  appearance  of  the  de- 
fendant. Here,  the  judge  has  received  the  writ,  and  there- 
fore, the  case  will  be  within  the  43  Eliz.  c.  5,  which  re- 
quires the  writ  to  be  delivered  before  the  jury  have 
appeared,  and  one  of  them  is  sworn.  [Parke,  B« — The 
judge  ought  not  to  have  received  the  writ.]    In  Cox  v. 

(6)Vol.l,p.41l,e&9. 
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Hari  (a),  the  habeas  corpus  was  not  delivered  until  after 
interlocutory  judgment  bad  been  signed  in  the  court  be- 
lowy  and  notice  given  of  executing  a  writ  of  inquiry ;  and 
Lord  Mansfield  says,  "  The  present  case  is  not  within  the 
words  of  the  act,  that  is  plain ;  and  it  appears  that  the 
practice  has  gone  much  further  than  the  words  of  the  act, 
for  that  has  been  to  allow  it  at  any  time  before  the  jury 
are  sworn.^  In  Godley  v.  Marsden  {b),  the  Court  refused 
to  award  a  procedendo,  where  a  cause  was  removed  from 
an  inferior  court  after  interlocutory  judgment  and  before 
inquiry. 

ParkEi  B. — There  is  no  doubt  the  case  falls  within  the 
statute  of  James.  The  judge  ought  not  to  have  received 
it ;  he  is  wrong  in  having  done  so,  and  might  be  corrected 
by  the  superior  court. 

AldersoNi  B. — I  entirely  concur :  if  it  were  not  so, 
the  judge  would  overrule  the  act  of  Parliament 

Rule  absolute, 
(a)  2  Burr.  759.  (b)  6  Bing.  433. 


HuLMS  and  Another,  Assignees  of  Smith,  a  Bankrupt, 

9.  Muggleston. 

ScmUe,  that  the  ASSUMPSIT. — ^The  declaration  contained  a  count  for 
by  bb  repilea-''  money  had  and  received  by  the  defendant  to  the  use  of  Smith 
tion  to  a  plea  of  before  he  became  bankrupt,  and  a  count  for  money  had  and 

**matualcre-  '^  '  •'^ 

dit,"  put  in  received  by  the  defendant  to  the  use  of  the  plaintiffs  as  as- 
given  by  tbe  signees  since  the  bankruptcy.  The  defendant  pleaded, 
UnkraTt!  the**  besides  other  pleas,  fourthly,  as  to  so  much  of  the  second 

debt  due  from 

the  bankrupt  to  the  defendant,  and  alfo  the  credit  given  by  the  bankrupt  to  the  defendant. 

Where  a  penon  puti  hii  name  to  a  bill  of  exchange  for  the  accommodation  of  another,  who 
aftervrards  becomes  bankrupt,  that  ii  a  credit  likely  in  its  nature  to  end  in  a  debt,  and  may  form 
the  tabjeet  of  a  "  mutual  credit  '*  within  the  0  Geo.  4,  c  16,  ■.  50. 
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count  as  relates  to  the  sum  of  97/.  lOs*  parcel  of  the  1337- 
monies  in  the  second  count  of  the  said  declaration  men-  hulmb 
tioned,  that  Ions  before  he  the  defendant  had  notice  that  ,  »• 
any  act  of  bankruptcy  had  been  committed  by  the  said 
J.  Smithy  and  long  before  any  fiat  of  bankruptcy  issued 
against  the  said  J.  Smithy  and  also  long  before  the  com- 
mencement of  this  action,  to  wit,  on  ftc*,  the  defendant 
gare  credit  to  the  said  J.  Smith  in  and  to  a  large  amount, 
to  wit,  the  amount  of  50/.,  by  indorsing  for  the  accom- 
modation of  the  said  J.  Smith,  and  at  bis  request,  and 
without  any  consideration  paid  or  given  to  him  the  de- 
fendant for  so  doing,  a  certain  bill  of  exchange  drawn  by 
the  said  J.  Smith  upon  Melhuish  and  Company,  for  50/., 
and  payable  to  the  order  of  the  said  J.  Smith ;  which  said 
bill  the  said  J.  Smith  afterwards,  and  before  any  notice  to 
the  defendant  of  his  said  bankruptcy,  to  wit,  on  &c., 
negotiated  and  transferred  for  value ;  and  the  defendant 
further  says,  that  afterwards,  and  long  before  the  defend- 
ant had  notice  that  any  act  of  bankruptcy  had  been  CQm- 
mitted  by  the  said  J.  Smith,  and  before  the  date  or  issuing 
of  any  fiat  of  bankruptcy  against  the  said  J.  Smith,  and 
also  long  before  the  commencement  of  this  action,  to  wit, 
on  8cc«,  the  defendant  gave  credit  to  the  said  J.  Smith  in 
and  to  a  certain  other  large  amount,  to  wit,  the  amount  of 
other  50/.  of  like  lawful  money,  by  discounting  for  the  said 
J.  Smith  at  his  request  a  certain  other  bill  of  exchange 
dfawn  by  the  said  J.  Smith  on  M.  &  Co.  for  50/.,  payable 
to  the  order  of  the  said  J.  Smith,  and  indorsed  by  the  said 
J.  Smith,  which  sud  bill  the  defendant  afterwards,  and 
before  any  notice  to  him  of  the  bankruptcy  of  the  said 
J.  Smith,  indorsed  and  negotiated  and  transferred  for 
value;  and  the  defendant  says  that  the  said  credits  so  re- 
spectively given  by  him  to  the  said  J.  Smith  as  aforesaid, 
were  credits  of  a  nature  extremely  likely  to  end  in  debts 
fiom  the  said  J.  Smith  to  the  defendant,  and  amounting 
together  to  a  large  sum,  to  wit,  the  sum  of  100/L  And  the 
VOL.  VI.  I  D.  p.  c. 


MUflOLSlTOM. 
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1837*        defendant  further  saySi  that  afterwards,  and  before  the 
„  commencement  of  this  suit,  to  wit,  on  &c.,  the  defendant 

«.  was  called  upon  and  obliged  to  pay  and  satisfy  the  two 

bills  of  exchange  above  mentioned  to  certain  persons,  be* 
ing  respectively  the  holders  thereof,  in  consequence  of  the 
said  bills  having  been  dishonored  by  the  acceptors  thereof 
respectively  when  they  became  due,  of  which  the  defend- 
ant had  due  notice ;  and  thereupon,  and  before  the  com- 
mencement of  this  action,  the  said  J.  Smith  became,  and  at 
the  time  of  the  commencement  of  this  action  was  and  still 
is  indebted  to  the  defendant  in  a  large  sum  of  money,  to 
wit,  the  sum  of  100/.,  being  the  amount  of  the  said  last- 
mentioned  bills  of  exchange,  for  money  paid  by  the  de- 
fendant for  the  use  of  the  said  J.  Smith,  at  his  request, 
which  said  last-mentioned  sum  of  money  is  the  same  iden- 
tical sum  in  and  for  the  amount  of  which  the  defendant 
had  given  credit  to  the  said  J.  Smith  as  aforesaid  ;  and  the 
defendant  further  says,  that  before  the  bankruptcy  of  the 
said  J.  Smith,  and  also  before  the  commencement  of  this 
action,  to  wit,  on  &c.,  the  said  J.  Smith  drew  his  bill  of 
exchange  in  writing,  and  directed  the  same  to  the  Chester- 
field Banking  Company,  to  pay  to  himself  or  bearer  the 
sum  of  97/.  10«. ;  and  the  said  J.  Smith  then,  and  before 
the  bankruptcy  of  him  the  said  J.  Smith,  delivered  the 
same  to  the  defendant  by  way  of  loan,  in  order  that  the 
defendant  might  receive  the  amount  of  the  same,  and 
thereby  then  gave  credit  to  the  said  defendant  to  and  in 
the  amount  of  the  same ;  and  the  defendant  afterwards, 
before  the  bankruptcy  of  the  said  J.  Smith,  and  also  be- 
fore the  commencement  of  this  action,  to  wit,  on  &c.,  pre- 
sented the  said  last-mentioned  bill  of  exchange  for  pay* 
ment  to  the  said  drawees  thereof,  and  the  defendant 
afterwards,  and  after  the  bankruptcy  of  the  said  J.  Smith, 
but  before  the  commencement  of  this  action,  to  wit, on  &c., 
received  from  the  said  drawees  of  the  said  bill  of  ex- 
change the  said  sum  of  97/.  lO^.,  being  the  amount  of  the 
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said  last-mentioned  bill  of  ezchangey  which  said  sum  of 
97/.  10«.  so  received  by  the  defendant,  is  the  same  sum  of 
97^  10«.  in  the  introductory  part  of  this  plea,  and  in  the 
second  count  of  the  declaration  of  the  plaintiffs  mentioned; 
and  the  defendant  says,  that  the  said  sums  of  money  in 
the  amount  whereof  the  defendant  so  gave  credit  to  the 
said  J.  Smith  as  aforesaid,  and  which  were  afterwards  paid 
by  the  defendant  for  the  use  of  the  said  J.  Smith  at  his 
request,  amount  in  the  whole  to  a  large  sum,  to  wit^  the 
ram  of  100/.,  which  said  last-mentioned  sum  exceeds  the 
sum  of  97/.  lOs.  in  the  introductory  part  of  this  plea,  and 
in  the  second  count  of  the  declaration  mentioned,  and  the 
damages  sustained  by  the  plaintiffs  by  reason  of  the  non« 
performance  of  the  premises  by  the  said  defendant  in 
respect  thereof;  and  out  of  which  said  sum  of  100/.,  the 
defendant  is  ready  and  willing,  and  hereby  offers  to  set  off 
and  aUow  to  the  said  plaintiffs  the  full  amount  of  the  said 
damages,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided.  Fifthly,  as  to  so  much  of  the  second 
count  of  the  said  declaration  as  relates  to  the  sum  of  19/, 
19«.,  parcel  of  the  moneys  in  that  count  mentioned,  the 
defendant  says  that  the  said  J.  Smith  before  and  at  the 
time  of  bis  bankruptcy,  to  wit,  on  &c.,  was  and  ever  since 
has  been,  and  still  is  indebted  to  the  defendant  in  a  large 
sum  of  money,  to  wit,  the  sum  of  SOL  for  goods  before  then 
sold  and  delivered  by  the  said  defendant  to  the  said  J. 
Smifli  at  his  request,  and  for  money  found  to  be  due  from 
the  said  J.  Smith  to  the  defendant  on  an  account  for  them 
stated  between  them ;  and  the  defendant  further  saith,  that 
afterwards,  and  before  the  bankruptcy  of  the  said  J.  Smith, 
and  also  before  the  commencement  of  this  action,  to  wit, 
on  &C,  J.  Smith  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  the  Chesterfield  Banking  Company, 
and  thereby  ordered  the  Chesterfield  Banking  Company 
to  pay  to  the  said  J.  Smith  or  bearer  a  much  larger  sum 
than  the  said  sum  of  SO/,  so  due  and  owing  from  the  said 

i2 
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1837.        J«  Smith  to  the  defendant  as  aforesaid,  to  wit,  the  sum  of 
j^^    ^       97/.  lOs.,  and  delivered  the  same  to  the  defendant  by  way 
ff*  of  loan,  in  order  that  the  said  defendant  might  receive  the 

amount  of  the  same,  and  thereby  then  gave  credit  to  the 
defendant  to  the  amount  of  the  same;  and  the  defendant 
afterwards,  and  after  the  bankruptcy  of  the  said  J.  Smith, 
to  wit,  on  &c.,  received  the  sum  of  19/.  I9s.,  part  of  the 
amount  of  the  said  last-mentioned  bill,  from  the  drawers 
thereof,  which  said  sum  of  19/.  I9s.  so  received  by  the  de- 
fendant as  last  aforesaid,  is  the  same  sum  of  19/.  I9s.  in 
the  introductory  part  of  this  plea,  and  in  the  second  count 
of  the  said  declaration  mentioned  ;  and  the  defendant  says 
that  the  said  sum  of  S0/«  so  due  and  owing  from  the  said 
J«  Smith  to  the  defendant  as  aforesaid,  exceeds  the  damages 
sustained  by  the  plaintiffs  as  such  assignees  as  aforesaid^ 
by  reason  of  the  nonperformance  by  the  defendant  of  his 
the  defendant's  promises  as  to  the  said  sum  of  19/.  19«. 
in  the  introductory  part  of  this  plea  mentioned ;  and  the 
defendant  is  ready  and  willing,  and  hereby  offers  to  set 
off  and  allow  to  the  said  plaintiffs  the  full  amount  of  the 
■aid  last-mentioned  damages  out  of  the  said  sum  of  20L  so 
due  and  owing  to  the  defendant  as  aforesaid,  according  to 
the  form  of  the  statute  in  that  case  made  and  provided. 
Replication  to  fourth  and  fifth  pleas,  that  defendant  did 
not  give  credit  to  the  said  J.  Smith,  and  that  the  said 
J.  Smith  did  not  give  credit  to  the  defendant,  and  that  the 
said  J.  Smith  was  not  nor  is  indebted  to  the  defendant, 
modo  et  formft.  Special  demurrers  to  the  replications  to 
the  fourth  and  fifth  pleas,  assigning  for  cause,  that  the 
replication  is  double  and  bad  for  duplicity  in  this,  to  wit, 
that  the  plaintiffs  endeavoured  to  put  in  issue  several  dis- 
tinct points ;  namely,  the  credit  given  by  the  defendant  to 
the  said  J.  Smith,  and  the  debt  due  from  the  said  J.  Smith 
to  the  defendant ;  and  also  the  credit  given  by  the  said 
J.  Smith  to  the  defendant,  by  traversing  either  of  which 
the  plea  would  have  been  answered ;  and  for  that  the  said 
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replication  is  multifarious,  and  the  plaintiffs  have  endea-        1837- 
Toured,  by  means  of  it,  to  put  the  same  matters  in  issue,        hulmb 
which  would  have  been  put  in  issue  by  a  replication  of  de  ^' 

,  MuOOLESTOlf. 

injuria^  which  replication  of  de  injuria  would  have  been 
bad  had  they  made  use  of  it :  and  for  that  the  plaintiffs, 
if  they  had  a  right  to  traverse  all  the  several  matters  con- 
tained in  the  plea  in  one  and  the  same  replication,  ought 
to  have  traversed  them  by  a  replication  of  de  injurifi,  that 
being  the  form  appointed  by  the  law  in  such  a  case  ;  and 
further,  for  that  the  plaintiffs  have  in  their  said  replication 
traversed  matter  not  traversable,  and  have  taken  issue 
upon  a  mere  allegation,  inference,  and  question  of  law, 
namely,  on  the  question  whether  the  facts  stated  in  the 
said  fourth  plea  amount  to  mutual  credits  within  the  mean- 
ing of  the  statute  in  that  case  made  and  provided.  The 
points  for  argument  on  the  part  of  the  plaintiffs  were,  that 
the  objections  taken  by  the  demurrers  are  not  fatal,  and 
that  the  fourth  and  last  pleas  are  bad  on  the  ground  that 
they  do  not  shew  a  mutual  credit-debtor  demand  within 
the  meaning  of  the  Bankruptcy  Act,  sect.  50. 

J.  W.  Smithy  in  support  of  the  demorrers. — The  repli«> 
cations  fall  within  the  rule  of  law  stated  by  Park,  J.,  in 
Selbjf  V.  Bardons  (a),  that  when  any  pleading  comprises 
several  traversable  facts  or  allegations,  the  whole  ought 
not  to  be  denied  together,  but  one  point  alone  disputed ; 
and  that  the  tendency  of  such  a  rule  is  to  simplify  the 
trial  of  matters  of  fact,  and  to  save  much  expense  in 
litigation.  A  similar  rule  is  laid  down  in  that  case  by 
Tenterden,  C.  J.  On  the  argument  in  error  (6),  Tindal, 
C.  J.,  remarks  upon  the  difficulty  in  principle  to  account 
for  the  departure  from  the  general  object  which  the  rules 
of  special  pleading  have  in  view,  namely,  that  of  bringing 
the  matter  in  dispute  between  the  litigant  parties  to  one 

(a)  3  B.  &  Adol.  10.  ih)  3  Tyrw.  435. 
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certain  and  single  issue  in  fact.     The  traverse  in   the 
present  case  is  a  stronger  instance  of  departure  from  the 
V.  laW|  and  the  replication  presents  a  wider  issue,  than  that 

raised  in  any  of  the  previous  cases.  In  Faulkner  v.  CAe- 
veO(a),  which  was  an  action  of  debt  for  penalties  incurred 
by  the  defendant  in  having  acted  as  an  attorney,  whilst 
he  was  deputy  clerk  of  the  peace,  a  plea  that  the  defend- 
ant was  not  such  deputy,  nor  did  he  commit  the  supposed 
offences,  was  held  bad  for  duplicity.  To  an  ordinary  plea 
of  set-off  the  replication  would  be  nil  debet,  but  here  the 
replication  puts  in  issue  not  only  the  debt,  but  also  the 
credit  stated  to  have  been  given  by  the  defendant  to  the 
bankrupt.  [Parke,  B. — The  ordinary  plea  of  set-ofi* con- 
sists of  several  distinct  debts,  all  of  which  may  be  traversed 
under  one  general  replication.]  If  the  plaintiff*  had  re- 
plied that  the  bankrupt  did  not  receive  credit  from,  and 
was  not  indebted  to  the  defendant  in  manner  and  forniy 
that  would  resemble  the  ordinary  replication  to  a  plea 
of  set-off*;  but  here,  the  plaintiff*  has  traversed  not  only 
the  credit  given  by  the  defendant  to  the  bankrupt, 
but  also  the  credit  given  by  the  bankrupt  to  the  de- 
fendant, so  that  both  sides  of  the  account  are  in  issue. 
In  order  to  frame  a  plea  of  mutual  credit,  it  is  necessary 
to  state  both  the  credit  given  by  the  bankrupt  to  the  de- 
fendant, and  by  the  defendant  to  the  bankrupt,  and  also 
the  debts  arising  in  consequence  of  that  credit,  and  to 
shew  that  the  plaintiff's  claim  is  of  such  a  nature  that  the 
defendant  has  a  right  to  set  off*  against  it  the  debt  due 
from  the  bankrupt  to.  him.  .  There,  the  plain tiff*8  not  only 
traverse  the  debt  claimed  by  the  defendant  from  the  bank- 
rupt, but  also  the  nature  of  a  claim  by  the  bankrupt  upon 
the  defendant.  The  facts  traversed  by  this  replication 
would  form  the  subject-matter  of  two  distinct  actions,  vis., 
one  by  the  bankrupt  against  the  defendant,  and  the  other 

(a)  5  Adol.  &  E.  213 ;  6  N.  &  M.  704. 
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by  the  defendant  against  the  bankrupt,  for  the  amount  of         1337* 
the  two  bills  indorsed  by  him,  and  which  the  defend-  "^ 

ant  was  obliged  to  take  up.      The  plaintiffs  being  as*  «• 

signees,  and  haying  the  bankrupt's  books  under  their  con- 
troul,  could  easily  ascertain  whether  the  account  is  true 
or  false ;  and  it  would  be  no  hardship  on  them  to  admit 
it  if  true,  and  take  a  single  issue  if  false.  Under  this  re- 
plication, the  defendant  would  be  obliged  at  the  trial  to 
prove  the  bankruptcy,  that  the  bills  were  presented  and 
dishonoured,  and  also  to  go  into  all  the  evidence  re- 
quisite under  the  ordinary  replication  to  a  plea  of  set-off. 
In  White  ▼.  Reeves  (a),  it  was  held  that  a  rejoinder  to  a 
replication  in  trespass  for  stopping  up  a  private  way  under 
an  inclosure  act,  alleging  that  the  commissioner  did  not 
direct  the  way  to  be  stopped  up,  or  give  any  orders 
relating  to  the  same,  or  by  his  award  set  out  or  appoint 
any  other  way  in  lieu  of  it,  was  bad  for  duplicity.  In 
Griffin  v.  Yates  {b),  which  was  an  action  by  indorsee 
against  acceptor  of  a  bill  of  exchange,  the  defendant 
pleaded  that  he  accepted  the  bill  for  the  accommodation 
of  the  drawer,  and  upon  an  understanding  that  he  should 
furnish  funds  for  the  payment  of  the  bill,  that  the  de- 
fendant had  received  no  consideration  for  the  bill,  and  that 
the  drawers  indorsed  thebill  after  it  became  due  for  the  ac- 
commodation of  the  plaintifi^  and  without  any  consideration : 
the  replication  traversed  all  these  facts,  and  the  Court 
were  of  opinion  that  such  a  traverse  was  bad,  though  the 
same  facts  might  be  put  in  issue  by  the  replication  of  de 
injuria.  It  would  seem  from  the  case  of  RegU  y. Green  (e), 
that  though  immaterial  matter  may  not  make  a  plea 
double,  yet  a  traverse  of  both  material  and  immaterial 
parts  of  the  plea  is  bad  on  special  demurrer,  as  tending 
to  make  uncertain  what  is  the  issue  to  be  tried.  There  is 
no  doubt  that  issue  may  be  taken  on  several  facts  so  con- 

(a)  2  J.  B.  Moore,  23.    W)  2  Bing.  N.  C.  579.     (c)  1  M.  &  W.  328. 
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1837-        nected  with  the  circumstances  of  time  and  place  as  to 
fiuLME       constitute  but  one  defence.     [Lord  Abinger,  C.  B. — Is 
«•  not  this  replication  in  effect  that  there  were  no  such  mu- 

tual credits  as  are  alleged  in  the  plea  ?]  It  is  not  enough 
that  the  replication  should  in  effect  present  some  legal  an- 
swer, but  it  must  consist  of  facts  so  connected  as  not  to 
raise  distinct  issues^  which  may  embarrass  the  jury  at  the 
trial ;  if  it  were  not  so,  the  replication  de  injuria  ought 
never  to  have  been  made  the  subject  of  argument.  The 
cases  which  may  be  cited  on  the  other  side  are  reconcil- 
able with  the  principle  contended  for.  In  Webb  v.  Wea^ 
tkcrby  (a),  the  plaintiff,  by  his  replication,  put  in  issue 
both  a  payment  in  satisfaction  and  an  acceptance  in  satis- 
faction ;  and  Tindal,  C.  J.,  held  the  replication  good,  on 
the  ground  that  a  receipt  in  satisfaction  virtually  implied 
a  payment  in  satisfaction;  and  that  the  one  allegation 
could  not  be  true  without  the  other.  In  Robinson  v. 
Bayleyib)^  the  facts  of  the  cattle  being  the  defendant's, 
and  that  they  were  commonable,  and  levant  and  coucbant, 
presented  only  one  issuable  point,  namely,  the  alleged 
right  of  common.  So  in  O^Brien  v.  Saxon  (c),  the  bank* 
ruptcy,  the  trading,  and  the  petitioning  creditor's  debt, 
constituted  but  one  entire  proposition. 

Cowlings  contr&. — ^The  pleas  do  not  shew  a  mutual 
credit  within  the  meaning  of  the  6  Geo.  4,  c.  16,  s.  50. 
The  credit  must  be  of  such  a  nature  as  necessarily  to  end 
in  a  debt,  but  the  credit  stated  in  the  pleas  might  never 
end  in  a  debt,  as  it  was  the  duty  of  the  party  for  whose 
accommodation  the  bills  were  provided  to  take  them  up 
when  they  became  due.  [Parke^  B. — Is  not  this  a  debt 
which  might  be  proved  under  the  commission,  and  if  so,  it 
falls  under  the  latter  part  of  the  clause.]  It  is  admitted 
that  the   debt  might  be  proved  under  the  commission, 

(a)  1  Bing.  N.  C.  502.        (6)  1  Barr.  316.        (c)  2  B.  &  G.  908. 
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but  still  the   defendant   might  not  be   entitled  to  set        1837. 
it  off.     [Parke,  B« — It  was  held  in  Smith  v.  Hodson{a)       „ 
before  the  late  act,  that  when  a  defendant  lent  his  accept-  tr- 

ance to  a  bankrupt  on  a  bill  which  did  not  become  due 
until  after  the  bankruptcy,  and  was  then  outstanding  in  the 
hands  of  third  persons,  yet  the  defendant,  haying  paid  the 
amount  after  the  commission  issued,  and  before  action 
brought  by  the  assignees,  was  entitled  to  set  off  the  same 
under  the  words  "  mutual  credit."]  But  when  the  fact  of 
the  credit  ending  in  a  debt  is  merely  contingent,  it  cannot 
form  the  subject  of  a  set-off:  Glentde  v.  Edmunds  (b). 
Here  the  giving  credit  by  indorsing  a  bill  was  only  a  con- 
tingent debt.  To  get  over  that  difficulty  the  defendant 
owns  in  his  plea  that  the  credit  was  likely  to  end  in  a  debt. 
In  Carter  y.  Breton  (e)  the  defendant  accepted  a  bill  of 
exchange  for  the  bankrupt  after  he  had  committed  a 
secret  act  of  bankruptcy,  and  the  biU  was  paid  away  by 
the  bankrupt,  who  on  the  same  day  agreed  to  sell  the 
defendant  four  horses  as  a  security  for  the  amount,  and 
that  was  held  not  to  be  a  case  within  the  eighty-second 
section.  In  Clarke  v.  Fell  {d)  a  tradesman  undertook  to 
do  work  upon  an  article  delivered  to  him  by  a  person  to 
whom  he  was  indebted,  and  it  was  agreed  the  work  should 
be  paid  for  in  ready  money :  he  afterwards  became  bank- 
rupt, and  the  Court  held  that  the  50th  section  of  the 
bankrupt  act  did  not  render  the  assignees  liable  in  trover 
for  refusing  to  deliver  such  article  to  the  creditor  on  his 
offering  to  set  off  the  price  of  the  work  against  his  own 
demand.  \Parkef  B. — Ex  parte  Wagsiaff{e\  Smith  v. 
Hodgson  {a) f  and  Ex  parte  Boyle  {/),  are  precisely  in 
point.     In  Ex  parte   Young  {g),  Lord  Eldon  says, ''  In 

(a)  4  T.  R.  211.  (tf)  13  Ves.  66. 

Q>)  4  Taant.  776.  (/)  Cook's  Bankrupt  Law,  663. 

(c)  6  Bing.  617.  {$)  3  Ves.  &  B.  40. 

{d)  4  B.  &  Adol.  404. 
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18d7.        general  cases  the  acceptor  is  primarily  liable  upon  the 
bill,  and  the  drawer  may  be  in  the  nature  of  a  surety ;  but 
9-  if  the  real  transaction  is  that  as  between  them  the  drawer 

shall  be  first  liable,  after  what  has  passed  at  law,  and  here, 
witb  reference  to  the  acceptor  having  or  not  having 
effects,  I  state  from  a  perfect  recollection,  that  when  that 
bill  passed  it  was  in  contemplation,  when  justice  required 
it,  that  the  acceptor  should  be  considered  a  person  liable 
for  the  drawer:  but  the  further  circumstances  of  each  case 
are  to  be  looked  at,  and  if  a  person  has  become  liable 
under  this  section  (49  Geo.  3,  c.  1^1,  s.  8)  of  ^he  act  he  is 
to  have  relief.] 

Secondly.  When  several  facts  taken  together  make  but 
one  single  point,  the  whole  may  be  put  in  issue :  Robinson 
V.  Bat/ley  (a).  In  the  ordinary  replication  of  set-off,  the 
replication  denies  the  several  facts  alleged  in  the- plea* 
Here  the  credit' given  by  the  bankrupt  to  the  defendant 
the  credit  given  by  the  defendant  to  the  bankrupt,  and 
the  debt  due  from  the  bankrupt  to  the  defendant,  make 
but  the  single  point  of  a  mutual  credit  within  the  meaning 
of  the  statute.  In  Faulkner  v.  Chepell{b)  the  circum* 
stance  of  the  defendant  being  deputy  clerk  of  the  peace^ 
and  that  he  committed  the  alleged  offence,  were  distinct 
facts.  [Alderson,  B. — The  defendant  says,  the  debt  due 
from  me  to  the  bankrupt  is  a  debt  of  a  peculiar  nature. 
You  take  issue  not  only  upon  the  debt,  but  upon  the  fact 
of  his  having  a  set-off  to  that  debt.  Parke,  B. — If  the 
assignees  could  shew  that  the  defendant  was  indebted  to 
a  bankrupt  for  goods  sold  after  the  act  of  bankruptcy, 
they  would  be  entitled  to  recover  though  the  bankrupt 
was  indebted  to  the  defendant  in  a  larger  amount.  The 
question  is,  whether  the  assignees  can  by  their  replication 
put  in  issue  the  legality  of  the  debt  ?] 

(a)  1  Burr.  316.  (6)  6  AdoL  &  E.  213. 


MICHAELMAS  TBRM»  1  VICT.  ISS 

Lord  AbingeBi  C.  B.— Had  you  not  better  amend  ? 


HULMB 

The  case  stood  over  to  allow  Cowling  time  to  consider,  «• 

MUGOLBITOlla 

and  he  afterwards  consented  to  amend. 


MoRBELL  and  Another  v.  Parker. 

JLHE  defendant  was  arrested  upon  an  aflBdavit  which  wberaaiiafi. 
stated  that  he  "  was  indebted  to  deponent  and  J.  Morrell.  ^^^  of  dtbt 

tUeged  the  d«- 

this  deponent's  co-partneri  in  SOOL,  for  money  lent  by  this  fenduit  to  be 
deponent  and  the  said  J.  Morreil  and  one  Cox,  their  late  penont  for 
co<partner,  to  the  defendant,  at  her  request/'  b"^'iKii*"*d 

their  late  eo- 

JErfehad  obtained  a  rule  nisi  to  deliver  up  the  bail-bond,  Counordered 
to  be  cancelled  on  entering  a  common  appearance,  upon  £f  J'uJ'^!?^  ^ 
an  aflSdavit  which  stated  that  Cox  was  still  alive.  to  be  cancelled 

upon  an  alBda- 
▼h  that  the 

fP.  H.  Watson  shewed  cause,  and  contended  that  if  an  wafattu  alive. 
affidavit  be  good  upon  the  face  of  it,  the  Court  would  not 
receive  another  affidavit  negativing  the  facts  stated  therein* 

Pabke,  B. — How  can  the  defendant  be  indebted  to  the 
two  upon  a  debt  contracted  with  the  three,  unless  one  waa 
dead  ?    The  rule  must  be  absolute. 

Aldebsok,  B. — The  deponent  could  not  be  indicted  for 
perjury  upon  proof  of  the  other  partner  being  alive. 

Rule  absolute. 
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Lewis  v.  Gompertz. 


Whenapri-  jJ OWLING  moved  to  discharge  the  defendant,  a  pri- 
soner prevent!  A  -.  ...  ,  3  ^.t     ^ 

plaintiff  from  soner,  out  of  custody  as  to  this  action,  on  the  ground  that 
^"hjrmoa  ^®  ^*®  supersedcable.  A  detainer  had  been  lodged  against 
of  an  order  of     him  in  October,  1836,  and  the  plaintiff  had  not  declared  in 

the  Court  of  /       . 

ciiancery,  that  consequence  of  an  injunction  of  the  Court  of  Chancery  ob- 
requiring^tice  Gained  by  the  defendant,  prohibiting  the  plaintiff  from  pro- 
of  h"t**2  WiU  ^®^^*"8'  '^^^  question  was  whether,  .under  these  circum- 
4,  f.  87.  stances,  the  case  fell  within  the  rule  of  1  Reg.  Gen.  H.  T.  2 

Will.  4,  s^  87  (a),  which  required  a  notice  to  be  given  to  the 
Marshal  in  certain  cases  to  deprive  a  prisoner  of  his  right 
to  a  supersedeas,  to  which  he  would,  according  to  the  gene- 
ral rules  and  practice  of  the  Court,  be  otherwise  entitled. 
Here,  no  notice  whatever  had  been  given  to  the  Marshal. 

Alderson,  B. — It  appears  to  me  that  this  Is  not  a  case 
within  the  meaning  of  the  rule ;  it  is  a  matter  peculiarly 
within  the  defendant's  own  knowledge.     Besides,  it  would 


(a)  **  If  by  reason  of  any  writ  of 
error,  special  order  of  the  Court, 
agreement  of  parties^  or  other  spe- 
cial matter,  any  person  detained 
in  the  actual  custody  of  the  Mar- 
shal of  the  King's  Bench  Prison, 
or  Warden  of  the  Fleet,  be  oot  en- 
titled to  a  supersedeas  or  dis- 
charge, to  which  such  prisoner 
would,  according  to  the  general 
rules  and  practice  of  the  Court,  be 
otherwise  entitled,  for  want  of  de- 
claring, proceeding  to  trial  or 
judgment,  or  charging  in  execu- 
tion, within  the  time  prescribed 
by  such  general  rules  and  prac- 
tice, then  and  in  every  such  case 
the  pluntiff  or  plaintifis  at  whose 
suit  such  prisoner  shall  be  so  de- 
tained in  custody,  shall  with  all 


convenient  speed  give  notice  in 
writing  of  such  writ  of  error,  spe- 
cial order,  agreement,  or  other 
special  matter,  to  the  Marshal  or 
Warden,  upon  pun  of  losing  the 
right  to  detain  such  prisoner  ia 
custody  by  reason  of  such  special 
matter ;  and  the  Marshal  or  War* 
den  shall  forthwith,  after  the  re- 
ceipt of  such  notice,  cause  the 
matter  thereof  to  be  entered  in 
the  books  of  the  prison,  and  shall 
also  present  to  the  Judges  of  the 
respective  courts  from  time  to 
time  a  list  of  the  prisoners  to 
whom  such  special  matter  shall 
relate,  shewing  such  special  mat- 
ter, together  with  the  list  of  the 
prisoners  supersedcable." 
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be  strange  that  a  defendant  should  be  discharged  out  of        1^« 
custody  in  consequence  of  an  act  not  having  been  done  by 
another  party,  when  he  himself  has  prevented  it. 

Rule  refused. 


Eaoar  v.  Cutthill. 

(jtODSON  had  obtained  a  rule  nisi  for  the  costs  of  the  a  ■teyofpio. 
day  for  not  proceeding  to  trial  pursuant  to  notice^  and  JlJ^^l^ted 
*'  why  all  proceedings  should  not  be  stayed  until  after  pay-  ^»  "»*«  ""W 
ment  of  those  costs.*'    Due  notice  of  the  motion  had  been  day  for  not  pro- 
given* 

Barsiow  shewed  cause,  and  objected  that  there  was  no 
precedent  of  a  rule  for  the  costs  of  the  day  for  not  pro- 
to  trial  being  drawn  up  with  a  stay  of  proceedings. 


totriaL 


Godson,  in  support  of  the  rule,  contended  that  he  was 
fiilly  warranted  in  drawing  up  the  rule  in  that  form  by  the 
case  of  Jones  v.  Hows  (a),  from  which  it  appeared  that  a 
rule  nisi  for  judgment  as  in  case  of  a  nonsuit  must  be 
drawn  up  with  a  stay  of  proceedings.  There  was  no  dis- 
tinction in  principle  between  that  case  and  a  rule  for  costs 
of  the  day. 

Parke,  B. — It  is  not  the  practice  to  incorporate  a  stay 
of  proceedings  in  a  rule  for  the  costs  of  the  day,  and  there 
is  no  reason  for  departing  from  the  ordinary  course.  The 
rule  must  be  absolute  as  to  the  other  part,  and  discharged 
as  to  the  remainder,  with  costs. 

Rule  accordingly. 

(a)  Ante,  Vol  5,  p.  600. 
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Shoebrioge  r.  Irwin. 

When  a  decU-  J-  HE  declaration  was  delivered  on  Saturday  the  S8th 
I^d  ^n  almr-  October,  and  on  the  following  Thursday  morning,  the 
day,  the  Sunday  plaintiff  Signed  judgment  for  want  of  a  plea. 

immediately         r  ©         J      ©  r 

Ibllowing  ia 

oompnution^of  Humjtey  moved  to  set  aside  the  judgment  for  irregu- 
^'^*  larity.     The   defendant  had  the  whole  of  Thursday  to 

plead :  the  8  Reg.  Gen.  H.  T.  2  Will.  4,  (a),  orders  that 
where  any  particular  number  of  days,  not  expressed  to  be 
clear  days,  is  prescribed  by  the  rules  or  practice  of  the 
Courts,  the  same  shall  he  reckoned  exclusively  of  the  first 
day,  and  inclusively  of  the  last  day,  unless  the  last  day 
shall  happen  to  fall  on  a  Sunday,  &c.,  in  which  case  the  time 
shall  be  reckoned  exclusive  of  that  day  also.  Here,  Sa- 
turday being  excluded,  and  Sunday  then  becoming  the 
first  day,  must  be  excluded  alao.  [Aldersom,  B. — The 
rule  says  you  shall  exclude  the  first  day,  that  is,  the  day  on 
which  the  declaration  is  delivered.]  No  doubt,  if  the  de- 
claration be  delivered  on  Monday,  the  defendant  must 
plead  on  Friday,  but  here,  Sunday  being  the  first  day, 
must  be  excluded,  and  then  the  time  would*  not  expire 
until  Friday. 

Lord  Abinoer,  €•  B. — Your  fallacy  is  in  taking  Sunday 
for  the  first  day,  which  it  is  not. 

Alderson,  B.— The  rule  means  that  in  computing  the 

time  the  day  of  service  must  be  excluded.    Here,  if  you 

exclude  Saturday,  which  is  the  day  of  service,  then  you 

begin  counting  with  Sunday,  and  if  Sunday  be  the  last  day» 

you  exclude  that  also. 

Rule  refused. 

(a)  Ante,  Vol.  1,  p.  200. 
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1837. 
Wait  and  Another  r.  Coombbs. 

JL  HE  plaintiffs.  Wait  and  James,  entered  a  plaint  in  the  SemUe,  that  a 
Tolsey  Court  at  Bristol,  against  a  person  of  the  name  of  „ri  cannot  be 
Coombes,  and  thereupon  a  foreign  attachment  issued,  and  ^i^^J^J^j^^f 
a  return  was  made,  that  there  were  certain  oats,  the  pro-  soodi  under  a 

>-  .  •      •    !•     •  TT  i_      foreign  aitach- 

perty   of  Coombes,  within  the  jurisdiction.     Upon   the  menu 
14th  of  February,  one  Bruce  filed  his  claim  of  property  caie"ihc%inder 
in  the  goods  attached  ;  and  on  the  1st  of  April  the  plain-  fb'datm'ntii 
tiffs  replied,  denying  his  claim,  and  added  the  similiter,  joinder  of  iHue 

_,,.  «i.t  t../*»  1^      mm  t       t*  within  the  21 

Ihe  issue  was  entered  by  the  plaintiiis  on  the  Jlth  or  jac.i,c.23,s.2, 

May.     The  usual  mode  of  entering  the  issue^  is  to  state  fAhe  writoluid 

the  mere  fact  of  issue  being  joined,  in  a  book  kept  for  b«  had,  it  mutt 

that  purpose,  and  it  was  sworn  that  such  entry  is  all  that  within  dz 

is  required.     Bruce's  attorney  swore,  that  on  the  SOth  of  lune  Joined. 

June,  he  was  not  aware  of  the  replication  being  filed,  or 

of  the  issue  being  entered.     On  the  S9ih  of  June,  Bruce 

gave  notice  to  the  attorney  of  Wait  and  James,  that  he 

did  not  accept  the  issue,  and  that  he  intended  to  apply  for 

a  certiorari.     A  court  was  held  on  the  I2th  of  July,  at 

which  the  recorder  presided  (there  being  no  court  day 

before  that  time),  and  an  application  was  made  to  him  to 

strike  out  the  issue,  on  the  ground  that  the  similiter  had 

been  added  without  the  consent  of  Bruce.    This  being 

refused,  the  certiorari  was  produced.    The  counsel  for  the 

plaintiffs  objected  to  the  allowance  of  the  certiorari,  on 

the  ground  that  six  weeks  had  elapsed  since  issue  joined, 

and  1  Tidd,  405,  was  cited.    The  learned  recorder  having 

refused  to  allow  the  certiorari. 

Manning  moved  for  a  rule  nisi  for  an  attachment. — He 
contended  that  this  was  not  an  issue  joined  within  the 
meaning  of  the  SI  Jac.  1,  c.  23,  s.  S,  which  applied  only  to 
issue  joined  between  the  plaintiff  and  defendant,  and  not 
between  the  plaintiff  and  a  claimant. 
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18d7.  F.  Kelly  shewed  cause. — As  to  whether  or  no  issue  was 

joined,  is  entirely  a  question  of  practice,  and  must  be  de- 
termined by  the  judge  of  the  court.  The  learned  Re- 
corder is  present  to  certify  that  issue  was  joined  according 
to  the  practice  of  the  court.  [Parke^  B. — There  is  no 
custom  to  take  tlie  certificate  of  the  Recorder  of  Bristol : 
the  custom  applies  exclusively  to  the  city  of  London. 
AUersoHf  B. — ^Is  there  any  affidavit  that  issue  was  not 
joined?  it  is  incumbent  on  the  party  who  applies  for  an 
attachment  to  make  out  his  case.]  It  appears  from  these 
affidavits  that  issue  was  joined,  though  not  between  the 
original  plaintiff  and  defendant.  Though  in  the  proceed- 
ing by  foreign  attachment,  if  a  defendant  cannot  find  bail 
below  he  may  sue  out  a  certiorari  upon  putting  in  bail  in 
the  court  above.  Cross  v.  Smith  (a),  yet  it  has  never  been 
held  that  a  party  claiming  the  goods  can  have  a  certio- 
rari. The  writ  can  only  be  had  in  cases  in  which  the 
superior  court  can  administer  the  same  justice  to  the  par- 
ties as  the  court  below ;  but  where  the  inferior  court  has 
jurisdiction,  and  the  court  above  has  not,  a  certiorari 
cannot  be  had  (6).  It  is  difficult  to  say  by  what  process 
this  court  could  do  justice  between  the  original  defendant 
and  the  claimant.  Cross  v.  Smith  is  the  only  authority 
that  a  certiorari  can  be  had  upon  a  proceeding  by  foreign 
attachment,  and  that  case  confines  it  to  the  original  de- 
fendant. There,  Lord  Holt,  speaking  of  inferior  juris- 
dictions, says,  ''  The  third  sort  are  exempt  jurisdictions, 
as  where  the  king  grants  to  a  city,  &c.,  that  the  inhabit- 
ants shall  be  sued  within  the  city  and  not  elsewhere. 
Such  a  grant  may  be  pleaded  to  the  jurisdiction  of  the 
King's  Bench^  &c.,  if  there  is  a  court  there  that  can  hold 
plea  of  the  cause.  But  nobody  can  take  advantage  of  it 
but  the  defendant,  and  if  he  sues  a  certiorari  it  will  re- 
move the  cause,  because  the  defendant  has  waived  his 

(a)  2  Lord  Raym.  837.  {b)  1  Tidd,  398. 
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privilege  for  his  own  benefit."  By  what  jury  prccess  1837* 
€ould  the  disputed  claim  be  tried  ?  ^Parke,  B. — ^The  ^^^^ 
rale  is*  that  a  certiorari  does  not  remove  the  cause  in  the  «• 

COOMBEI. 

state  in  which  it  is,  but  the  parties  must  begin  again. 
How  could  that  be  done  in  this  case  ?] 

The  Court  then  called  upon 

Manning  in  support  of  the  rule.  The  last  objection  is 
met  by  the  authorities  cited  in  1  Roll.  Abr.  (a),  and  in 
Viner's  Abr.  {b),  in  which  it  is  laid  down,  that  *'  where 
the  court  which  awards  the  certiorari  cannot  hold  plea 
upon  the  record  itself,  then  only  a  tenor  shall  be  cer- 
tified ;  because  otherwise  if  the  record  itself  should  be 
removed,  there  would  be  a  failure  of  right  afterwards.** 
[Parke f  B. — The  rule  is,  that  upon  a  removal  by  cer- 
tiorari the  parties  must  begin  de  novo:  then  the  first 
step  will  be  to  declare  upon  the  original  cause  of  action.] 
The  claim  in  this  case  may  be  considered  as  equivalent 
to  a  plaint.  [Parke,  B. — If  so,  issue  has  been  joined 
within  the  meaning  of  the  statute.  How  can  this  court 
have  jurisdiction  upon  a  claim  of  goods  which  are  not 
in  its  possession?]  As  no  judgment  has  been  given  in 
the  original  cause^  a  writ  of  error  would  not  lie,  and 
consequently  there  would  be  a  failure  of  justice :  Dr.  Gren^ 
viUe  V.  The  College  of  Physicians  (c).  But  further,  there 
has  not  been  any  issue  joined  within  the  meaning  of  the 
SI  Jac.  1,  c.  23,  8.  2.  That  statute  enacts,  ''  that  no  writ 
of  certiorari  to  stay  or  remove  any  cause  depending  in 
an  inferior  court  of  record  having  jurisdiction  thereof 
shall  be  received  or  allowed  by  the  judges  or  oflScers 
of  such  court,  but  they  may  proceed  therein,  &c.j  except 
the  said  writ  be  delivered  to  such  judges  or  officers  before 
issue  joined  in  the  said  cause,  so  as  the  same  be  not  joined 

(«)  Tit  Certiorari  (C),  I.  {fi)  lb.  (c)  12  Mod.  390. 
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within  SIX  weeks  next  after  the  arrest  or  appearance  of 
defendant"  That  must  mean  an  appearance  upon  sum- 
mons. It  could  never  be  contended  that  Coombes,  the 
original  defendant,  is  precluded  by  the  issue  joined  be- 
tween Bruce  and  the  plaintiffs ;  and  if  so,  no  other  party 
could  be,  or  this  absurdity  would  follow,  that  the  record  is 
removable  by  one  party  and  not  by  another. 

Parke,  B. — If  Bruce  is  a  party  to  the  suit,  and  hecer- 
tainly  comes  in  quasi  garnishee,  the  certiorari  is  too  late. 

Alderson,  B. — You  are  within  the  literal  words,  and 
also  the  spirit  of  the  act.  The  act  provides  that  a  party 
shall  apply  for  the  writ  before  issue  joined;  and  there  is 
a  further  provision  that  issue  must  not  be  joined  within  six 
weeks  after  appearance,  or  you  may  apply  for  the  writ* 
You  have  had  all  the  substantial  advantages. 

Rule  discharged,  with  costs. 


A  iheriff  is  not 
entitled  to  re- 
lief under  the 
Interpleader 
Act,  unless  be 
has  actually 
seized  or  is  in 
possession  of 
the  goods. 


HOLTON  f?.  GUNTRIP. 

This  was  a  sheriff's  rule,  under  the  Interpleader  Act. 
It  appeared  that  the  sheriff  had  gone  to  the  premises  for 
the  purpose  of  levying,  but  upon  a  claim  having  been  set 
up  to  the  goods,  he  had  withdrawn  without  making  any 


seizure. 


Ball  appeared  for  the  claimant. 

Gumetff  for  the  execution-creditor,  contended  that,  as 
the  goods  had  never  been  seized,  the  sheriff  was  not  en- 
titled to  relief.     He  referred  to  Braine  v.  Hunt  (a). 

Bowling,  for  the  sheriff.— The  words  of  the  act  (6)  are. 


(o)  Ante,  Vol.  2,  p.  891. 


,6)  1  &  2  Will.  4,  c.  68,  8. 6. 
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that  when  any  such  claim  shall  be  made  to  any  goods  or         1837' 
chattels  taken  or  intended  to  be  taken  in  execution  under      holton 
such  process,  &c.,  it  shall  and  may  be  lawful  to  and  for  «• 

the  Court  from  which  such  process  issued,  upon  appli- 
cation of  such  sheriff,  or  other  officer,  made  before  or 
after  the  return  of  such  process,  and  as  well  before 
as  after  action  brought  against  such  sheriff  or  other 
officer,  to  call  before  them  by  rule  of  court,  &c.  The 
act  provides  not  only  for  the  case  of  goods  actually 
seized,  but  also  where  there  is  an  intention  to  take  them 
in  execution.  [Parker  B. — That  is  the  question,  whether 
it  does  not  come  within  the  words  of  the  act,  ''  intended 
to  be  taken."  Lord  Abinger^  C.  B. — If  the  sheriff  with- 
draws upon  a  claim  being  set  up,  he  does  not  come  to  the 
Court  intending  to  take  the  goods,  but  exercises  his  own 
judgment.]  The  act  enables  him  to  apply  to  the  Court 
either  before  or  after  the  return.  [Lord  Abinger,  C.  B. — 
That  was  intended  to  apply  to  cases  in  which  the  sheriff 
might  obtain  time  to  make  his  return.  [Alderson^  B. — 
The  act  was  framed  in  order  to  get  rid  of  the  diffi- 
culty of  affording  the  sheriff  relief  in  a  court  of  equity. 
But  there  is  no  instance  of  an  interpleader  where  a  party 
has  not  possession  of  the  goods,  and  is  therefore  unable 
to  deliver  them  to  one  or  the  other.  How  can  we  bar  the 
claimant,  if  he  runs  away  with  the  property  ?  Parke^  B. — 
I  am  not  sure  the  Court  might  not  in  such  a  case  interfere 
to  relieve  a  stranger.] 

Per  Curiam.— The    rule  must  be  discharged^    with 
costs. 

Rule  discharged,  with  costs. 
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A  plea  of  non- 
quam  indebita- 
tus as  to  all 
except  a  certain 
sum,  and  a  ten- 
der of  that  sum, 
does  not  require 
a  rule  to  plead 
several  matters. 
And  where  in 
such  a  case  the 
plaintiff  signed 
judgment  for 
want  of  a  rule, 
it  was  held  that 
the  defendant 
did  not  waive 
the  irregularity 
by  attending 
the  taxation  of 
costs  and 
making  no  ob- 
jection. 


Archer,  one,  &c.  v.  Garrard. 

X  O  a  declaration  in  debt,  the  defendant  pleaded  nun- 
quam  indebitatus  as  to  all  the  sums  mentioned,  except  as 
to  40/.,  and  a  tender  of  that  sum.  On  the  following  day, 
the  7th  November,  a  summons  was  taken  out  by  the 
plaintiff,  to  set  aside  the  pleas  as  irregular,  there  having 
been  no  rule  to  plead  several  matters.  This  summons  was 
abandoned,  and  on  the  lOth  the  plaintiff,  still  treating  the 
pleas  as  irregular,  taxed  his  costs,  and  signed  final  judg- 
ment on  the  11th.  It  was  sworn  that  the  defendant's 
attorney  attended  the  taxation  of  costs,  and  made  no  ob- 
jection until  the  13th,  when  a  rule  nisi  was  obtained  to  set 
aside  the  judgment  for  irregularity. 

Erie  shewed  cause. — The  34th  sect,  of  1  Reg.  Gen.  H. 
T.SW]11.4(a),  enables  a  party  to  sign  judgment,  if  several 
pleas  are  pleaded  without  a  rule  for  that  purpose.  The 
question  then  is,  whether  a  rule  is  not  required  in  the  present 
case  by  the  13th  rule  of  T.  T.  1  Will.  4  (ft),  which  provides 
*^  that  no  summons  or  order  shall  be  necessary  in  the  fol- 
lowing cases ;  that  is  to  say,  where  the  plea  of  non-assump- 
sit, or  nil  debet,  or  non  detinet  with  or  without  a  plea  of 
tender  as  to  part,  a  plea  of  the  Statute  of  Limitations, 
set-off,  bankruptcy  of  the  defendant,  discharge  under  an 
insolvent  act,  plene  administravit,  plene  administravit 
praeter,  infancy  and  coverture,  or  any  two  or  more  of  such 
pleas,  shall  be  pleaded  together ;  but  in  all  such  cases  a 
rule  shall  be  drawn  up  by  the  proper  officer,  upon  the 
production  of  the  engrossment  of  the  pleas,  or  a  draft  or 
copy  thereof."  [Parke,  B. — ^These  pleas,  taken  together, 
afford  but  one  answer  to  the  whole  declaration ;  if,  indeed, 
there  had  also  been  a  plea  of  the  Statute  of  Limitations,  or 
insolvency,  or  plene  administravit,  then  it  would  have  been 
necessary  to  have  a  rule  :  there  is  not  the  least  doubt  about 


(a)  Ante,  Vol.  1,  p.  187. 


(()  Ante,  VoL  Up.  106. 
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it]  The  practice  has  always  been  to  obtain  a  rule  in  cases         1837* 
of  this  kind.      [Parket  B. — ^The  judges  could  have  no       Archer 
power  to  make  two  pleas  of  that  which  was  one  only  at  ^' 

Garrard. 

law.]  Then  the  defendant  has  taken  an  intermediate  step 
by  attending  the  taxation  of  costs,  and  must  be  considered 
as  having  waived  the  objection. 

Per  Curiam. — The  rule  must  be  absolute. 

Rule  absolute. 


Griffith  r.  Roxburgh. 

ilLSSUMPSIT  by  indorsee  against  indorser  of  a  bill  of  Sembie,  that  it 

exchange.     The  declaration  contained  a  count  on  the  bill  to  aUege  a  pro- 

and  counts  for  money  lent,  and  money  due  on  an  account  ™"b?u^rnotc. 

stated^  and  the  promise  laid  was,''  that  defendant  after*  At  all  events, 

the  omission 

wards,  on  &c.,  in  consideration  of  the  last*mentioned  pre-  can  only  be 
mises,  promised  the  plaintiff  to  pay  him  the  said  several  ofin'an  actioir 
last-mentioned  monies  respectively  on  request."    The  de-  ^^  indorsee 

,  against  indorse  r 

fendant  pleaded  to  the  first  count,  no  notice  of  dishonour,  on  spedai  de- 
and   to  the  other   counts  non-assumpsit.     The  plaintiff 
having  obtained  a  verdict, 

Mansel  moved  to  arrest  the  judgment,  on  the  ground 
that  the  count  on  the  bill  contained  no  promise. 

Fish  shewed  cause. — It  is  unnecessary  to  allege  a  pro- 
mise where  the  law  necessarily  implies  one.  MountfordY. 
Harton  (a),  Corbeti  v.  Packingion  (A).  In  Siarkey  v.  Chees- 
man(e)t  which  was  an  action  against  the  drawer  of  a  bill 
of  exchange,  the  declaration  stated  that  the  acceptor  re- 
fused to  pay,  per  quod  onerabilis  devenit  ftc*,  but  laid  no 
express  promise,  and  Lord  Holt  says,  *^  the  drawing  of  a 
bill  is  an  actual  promise."  That  decision  was  recognized 
in  Wegersloffe  v.  Keene{d).   In  Buckler  v.  Angel  (e)^  the 

(«)2N.  IL62.  (d)  lStr.2l4. 

{h)  6  B.  &  C.  268.  (•)  1  Sid.  246. 

(c)  Salk.128;  Gsrth.509. 
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1837*        plaintiff  declared,  that  in  consideration  that  he  had  pro<> 

^  cured  J.  S.  to  surrender  a  messuage,  the  defendant  would 

V-  pav  him  10/.  when  requested,  and  there  the  Court  held  the 

Roxburgh.      .     ,        .       .     ,  #.  /.  .         i         i 

declaration  bad  for  want  of  a  promise ;  but  the  reason  was 

that  the  plaintiff  might  have  procured  the  surrender  gra- 
tuitously, or  under  covenant  to  do  it :  a  promise  was 
therefore  necessary  to  support  the  consideration.  Lee  v. 
Welch  {a)  was  an  action  for  goods  sold  and  delivered ; 
and  in  that  case  a  promise  to  pay  is  not  necessarily  implied 
by  law,  as  the  goods  may  have  been  sold  upon  a  credit 
which  has  not  expired,  or  upon  some  other  condition. 
But  here,  the  facts  being  stated  upon  which  the  defend- 
ant's liability  arose,  the  law  implies  a  promise  by  him  to 
pay  the  amount.  In  Wegersloffe  v.  Keene  (6),  Foriescue, 
J.,  refers  to  a  case  of  Lowiher  v.  Conyers,  in  which  it  was 
held,  that  in  an  action  upon  a  promissory  note,  the  want 
of  super  se  assumpsit  did  not  vitiate  the  declaration,  be- 
cause the  law  raises  a  promise.  In  Bayley  on  Bills  (c),  it 
is  said,  that  the  allegation  of  a  promise  is  unnecessary  in 
an  action  against  either  the  acceptor  of  a  bill  or  the  maker 
of  a  note,  and  it  may  be  doubted  whether  it  is  essential  in 
any  other. 

But,  at  all  events,  the  omission  is  cured  by  verdict.  Tlie 
rule  laid  down  in  1  Saund.  227,  n*,  that  if  there  be  any  de- 
fect, imperfection,  or  omission  in  any  pleading,  whether  in 
substance  or  form,  which  would  have  been  a  fatal  objec- 
tion on  demurrer,  yet  if  the  issue  joined  be  such  as  ne- 
cessarily required  on  the  trial  proof  of  the  facts  so  imper- 
fectly stated  or  omitted,  and  without  which  it  is  not  to  be 
presumed  that  either  the  judge  would  direct  the  jury  to 
give,  or  that  the  jury  would  have  given,  the  verdict,  such 
defect,  imperfection,  or  omission  is  cured  by  the  verdict 
by  the  common  law.  [Alderson,  B. — The  only  issue  here 
was,  whether  the  defendant  had  due  notice.    The  ground 

(a)  2  Str.  793.  (6)  1  Str.  214.  (c)  5th  edit.  408. 
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upon  which  a  defect  is  cured  by  verdict^  is  that  the  fact        1837. 
must  necessarily  have  been  proved  at  nisi  prius.    Suppose      ^    "    " 
the  averment  of  presentment  were  omitted,  would  that  be    _     v. 
cured  by  verdict?]  SiarJcey  v.  Cheesman  was  after  a  judg- 
ment by  default,  and  the  case  would  be  stronger  after 
verdict.    Henry  v.  Burbidge  (a)  arose  on  special  demurrer, 
and  Tindal,  C.  J.,  distinguishes  it  on  that  ground  from 
Stariey  v.  Cheesman, 

Manself  in  support  of  the  rule. — The  plaintiff  shews  an 
imperfect  title  upon  the  face  of  the  declaration.  The  uni- 
form practice  has  been  to  allege  a  promise,  and  the  form 
which  the  judges  have  given  in  the  new  rules,  shews  that 
they  considered  it  necessary.  The  verdict  does  not  cure 
where  the  title  is  itself  imperfect,  but  only  when  it  is  imper^ 
.  fectly  alleged.  The  replication  de  injurid  in  assumpsit  is, 
that  the  defendant  *^  broke  his  promise*'  without  the  cause 
alleged.  The  defendant  is  sued  upon  his  promise,  and  not 
upon  his  mere  liability.  The  cases  of  Mounifordv.  Hor^^ 
ton,  and  Corbet  v.  Packington,  only  shew  that  the  Court 
will  import  a  promise  from  the  statement  of  an  agreement. 
In  Stariey  y.  Cheesman^  the  plaintiff  declared  upon  the 
usage  and  custom  of  merchants;  Lee  v.  Welch  is  precisely 
in  point.  [^Alderson,  B. — The  defendant  cannot  now  plead 
non-assumpsit  to  a  count  on  a  bill.  Is  it  not  then  strange 
that  the  declaration  should  be  bad  for  not  containing  an 
averment  which  the  defendant  is  precluded  by  act  of  par- 
liament from  denying?]  It  does  not  follow  that  the  alle- 
gation of  a  promise  is  dispensed  with  because  the  defend- 
ant is  compelled  to  deny  particular  facts. 

BoLLAND,  B. — Starkey  v.  Cheesman  is  decisive  against 
the  present  objection.  A  distinction  has  been  attempted 
to  be  drawn,  upon  the  ground  that  in  that  case  the  custom 

(a)  Ante,  Vol.  6,  p.  484. 
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of  merchants  is  set  out;  but  it  appears  from  Bayley  on 
Bills,  382,  that  no  reference  to  the  custom  is  necessary. 

Alderson,  B. — I  am  of  the  same  opinion.  Before  the 
new  rules  the  question  might  have  been  different;  but 
surely  it  cannot  now  be  necessary  to  allege  a  promise 
when  the  defendant  is  precluded  from  denying  it.  The 
defendant  must  deny  ''  some  matter  of  fact  alleged,"  which 
shews  that  if  the  matter  of  fact  alleged  be  true,  the  pro- 
mise to  pay  necessarily  follows.  At  all  events  the  omis- 
sion is  mere  matter  of  form,  which  must  be  taken  advan* 
tage  of  on  special  demurrer. 


GuRNEYi  B.J  concurred. 


Rule  discharged. 


Where  goods 
were  taken  in 
execution,  and  a 
claim  waa  set 
up  under  a  bill 
of  sale  which 
bore  date  aAer 
the  lery,  the 
Court  discharg- 
ed the  sheriff's 
application  for 
relief,  and  made 
him  pay  the 
costs  of  the 
eiecution- 
creditor. 


In  re  the  Sheriff  of  Oxfordshire. 

X  HIS  was  a  sheriff's  rule  under  the  Interpleader  Act. 
It  appeared  that  a  testatum  fieri  facias  had  been  delivered 
to  the  sheriff  on  the  30th  October,  under  which  he  levied 
on  that  day;  and  on  the  1st  November  a  notice  was  served 
upon  him,  that  the  goods  in  question  were  claimed  by 
one  Field  under  a  bill  of  sale. 

JR.  F.  Richards  shewed  cause,  upon  an  affidavit  that  the 
bill  of  sale  was  dated  the  1st  November. 

Parke,  B. — Before  the  sheriff  applied  to  the  Court  he 
ought  at  least  to  have  looked  at  the  date  of  the  bill  of 
sale,  and  if  he  had  done  so,  this  application  would  pro- 
bably have  been  unnecessary.  The  rule  must  be  dis- 
charged, and  the  sheriff  must  pay  the  costs  of  the  execu- 
tion-creditor. 

Rule  accordingly. 

Cooper,  for  the  sheriff. 


Chilton,  for  the  claimant. 
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1837. 

Angus  v.  Coppard  and  Others. 

X  HIS  was  an  action  of  trespass  against  seven  defendantSi  it  is  not  irregu- 
for  forcibly  taking  possession  of  a  house  and  premises  SJo'writsI*"* 
situate  at  Horsham,  in  the  county  of  Sussex.     The  plain-  either  of  ium- 

"^  *^  mom  or  capiUi 

tiff's  attorney,  being  desirous  of  trying  the  cause  at  the  agaimt  several 
then  next  assizes,  in  order  to  serve  the  defendants,  who  the  same  cause 
live  in  different  parts  of  the  county,  issued,  at  the  same  ^/ed  the  writs 
time,  two  writs  bearing  date  the  1st  July.     One  of  the  be  Usued  upon 

one  prsBcipe, 

defendants  only  was  served  with  one  of  the  writs,  and  the  and  bear  date 
other  six  with  the  other  writ.  The  defendants  not  having  *  **™*  ^' 
appeared,  the  plaintiff  entered  one  appearance  for  all,  and 
served  a  notice  of  declaration.  One  of  the  defendants, 
named  Medwin,  took  the  declaration  out  of  the  office,  but 
without  notifying  that  it  was  taken  by  him  alone,  and  it 
appeared  in  the  books  as  if  taken  out  by  all  the  defendants. 
An  application  was  made  to  Williami,  J.,  to  set  aside  the 
appearance  entered  for  the  defendants  on  the  ground  of  ir- 
regularity, and  he  taking  time  to  consider,  judgment  was, 
in  the  meantime,  signed  against  the  other  defendants* 
This  judgment  was  afterwards  set  aside,  with  liberty  for 
the  defendants  to  plead,  and  also  to  apply  to  the  Court 
respecting  the  regularity  of  the  appearance.  The  cause 
was  tried,  and  a  verdict  found  for  the  plaintiff. 

Clarkson  having  obtained  a  rule  to  set  aside  the  ap- 
pearance for  irregularity, 

Theriger  and  Ogle  shewed  cause,  and  objected  that  the 
application  was  too  late  after  trial  and  verdict.  They  refer- 
red to  Christie  v.  Walker  (a),  in  which  bailable  process  is- 
sued against  one  defendant,  and  on  another  day  serviceable 
process  against  four  other  defendants,  and  one  declaration 

(a)  1  BiDg.  48. 


188  CASES  ON  POINTS  OP  PRACTICE,  XXCU. 

1837-  was  delivered  against  all,  and  it  was  held  that  the  declara- 

.  tion  was  regular. 

Angus  ® 


0. 


CoppARD.         Sir  W.  FoUeit,  Clarkson,  and  Tyndcde,  contra,  referred 
to  Pepper"^.  WhaUey  (a),  and  Woodcock  ▼•  Kilby  (Jb). 

Cur«  adv.  vult. 

Parks,  B.,  now  delivered  the  judgment  of  the  Court.— 
There  was  a  question  of  practice,  which  arose  upon  an  ap- 
plication to  set  aside  an  appearance  entered  for  several 
defendants  upon  two  writs  of  summons  sued  out  for  the 
same  cause  of  action,  and,  as  far  as  we  can  learn  from  the 
affidavits,  both  bearing  the  same  date.  The  question  then 
is,  whether  it  was  irregular  to  sue  out  two  such  writs  of 
the  same  date  and  for  the  same  cause  of  action.  The 
Court  wished  to  take  time  to  consult  the  officers  of  the 
other  Courts ;  and  they  report  that  there  is  no  irregularity 
in  suing  out  two  writs  of  summons  against  several  defend- 
ants for  the  same  cause  of  action,  provided  both  writs  be 
issued  upon  one  praecipe,  and  both  bear  the  same  date ; 
and  as  a  matter  of  convenience  it  ought  to  be  so,  as  there 
would  be  difficulty  in  serving  one  writ  upon  several  de- 
fendants who  might  reside  at  a  distance  from  each  other, 
and  there  can  be  no  hardship  on  the  defendants,  as  they 
are  not  bound  to  pay  more  than  the  costs  of  one  writ. 
With  respect  to  the  writ  of  capias,  it  is  quite  clear  that 
there  must  be  two  writs,  where  the  defendants  reside  in  dif- 
ferent counties.     The  rule  must  be  discharged  with  costs. 

Rule  discharged,  with  costs, 
(fl)  1  BiDg.  N.  C.  71.  (6)  Ante,  Vol.  4,  p.  730. 
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Summers  r.  Jones* 

Ji.  MONTAG  UE  bad  obtained  a  rule  to  shew  cause 
why  tbe  bail-bond  given  by  the  defendant  should  not  be 
delivered  up  to  be  cancelledi  on  the  ground  that  the  de- 
fendant had  become  bankrupt  since  the  debt  accrued,  and 
had  obtained  his  certificate.  It  appeared  from  the  affi- 
davits in  answer  to  the  rule  that  a  commission  had  issued 
against  the  defendant  in  October,  1828,  under  which  he 
was  duly  declared  a  bankrupt,  and  obtained  his  certificate ; 
that  in  1834  a  fiat  issued  against  him,  and  he  afterwards 
obtained  bis  certificate :  another  fiat  issued  in  18S5, 
and  under  it  he  had  also  obtained  his  certificate.  Under 
the  first  bankruptcy,  he  had  paid  but  S^d,  in  the  pound, 
and  nothing  under  the  others. 

Cr^«ifi?^2/shewed  cause,  and  contended  that  the  defend* 
ant  was  not  entitled  to  be  discharged  out  of  custody,  as  he 
had  not  paid  15«.  in  the  pound  under  either  of  the  former 
commissions.  He  referred  to  Fowler  v.  Cosier  (a),  and 
Ex  parte  Robinson  (6). 

B.  Montague,  in  support  of  the  rule,  relied  on  the  126th 
section  of  the  6th  Geo.  4,  c.  16,  which  enacts,  that  if  any 
bankrupt  shall  be  arrested  after  his  certificate  shall  have 
been  allowed,  he  shall  be  discharged  on  common  bail,  and 
that  the  certificate  shall  be  conclusive  evidence  of  the 
trading,  bankruptcy,  commission,  and  other  proceedings. 

Parke,  B. — The  defendant  must  plead  his  certificate 
specially  in  bar  of  the  action,  and  then  the  plaintifl^will  be 
obliged  to  reply  that  the  certificate  is  void  ;  or  he  may  plead 
the  general  plea  of  bankruptcy,  and  then  the  question  will 
be  open  at  nisi  prius,  and  he  can  tender  a  bill  of  excep- 
tions. 

Rule  discharged. 


Where  a  bank- 
rupt obtained 
hiB  ceitiflcate 
ander  a  third 
commiaaion,  the 
Coart  refuted 
to  cancel  a  bail* 
bond  given  upon 
arteit  for  a  debt 
proveable  under 
that  commis- 
lion,  he  not 
having  paid  15«. 
in  the  pound 
under  either  of 
the  fonDercom- 
mittioDs. 


(a)  10  B.  &  C.  427. 


(b)  1  Mon.  &  M*A.  44. 
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1887. 


When  a  feme 
sole  married 
before  declara- 
tion, and  the 
plaintiff  never* 
tbeleu  proceed- 
ed against  her 
to  6nal  judg- 
ment and  took 
her  in  execu- 
tion, the  Court 
refused  to  dis- 
charge her,  it 
not  being  sworn 
that  she  had  no 
separate  pro- 
perty. 


Evans  v,  Chester. 

XN  this  case  an  action  was  commenced  against  the  de- 
fendant whilst  she  was  a  feme  sole^  but  before  declara- 
tion she  married.  The  plaintiff  continued  the  actioa 
against  her  to  final  judgment,  and  took  her  in  execution 
under  a  writ  of  capias  ad  satisfaciendum. 

DowUngt  upon  an  affidavit  of  these  facts^  moved  to  dis- 
charge her  out  of  custody.  The  affidavit  also  stated  that 
no  settlement  was  made  upon  her  on  her  marriage. 

W.  H*  Watson  shewed  cause,  and  referred  to  Cooper  v. 
Hunchin  (a). 

Parkb,  B. — The  husband  mus^  be  left  to  his  writ  of 
error.  If  both  had  been  sued  in  this  actioUi  and  execution 
bad  issued  against  both,  she  would  not  be  entitled  to  be 
discharged  on  this  affidavit,  as  she  does  not  swear,  that 
she  has  no  separate  property,  but  only  that  no  settlement 
was  made  on  her  marriage.  The  affidavit  is  defective 
in  this  respect,  and  the  rule  must  be  discharged  with 
costs. 

BoLLAND,  Aldersok,  and  Gurnet,  Bs.,  concurred. 

Rule  discharged,  with  costs, 
(a)  4  East,  521. 


Robins  v.  Bridge* 

There  is  no  im-    JL  HIS  was  an  action  to  recover  the  expenses  incurred  by 
5St*h  aTa«w-     *^«  plaintiff  in  attending  as  a  witness  at  theTaunton  assizes. 

ney  who  sub- 
poenas a  witnesSf  to  pay  the  expenses  occasioned  by  such  subpoena. 
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It  appeared  that  the  plain ti AT  and  defendant  were  both 
attornieSy  and  that  the  latter,  having  a  cause  to  try  at  the 
assizes,  had  sent  to  the  plaintiff  to  procure  him  a  copy  of 
a  commission  of  sewers,  which  was  accordingly  done.  The 
defendant  subsequently  subpoenaed  the  plaintiff  as  a  witness 
upon  the  trial>  but  no^money  was  tendered,  nor  was  there  any 
agreement  to  pay  his  expenses ;  nor  did  it  appear  from  the 
subpoena,  or  otherwise,  whether  the  defendant  was  acting 
for  the  plaintiff  or  defendant  in  that  suit.  The  whole  sum 
claimed  by  the  plaintiff  was  211.,  and  the  defendant  paid 
into  Court  5/.,  which  covered  the  costs  of  procuring  the 
commission  of  sewers.  The  learned  Judge  was  of  opinion 
that  the  defendant  was  not  liable  to  pay  the  plaintiff's  ex- 
penses occasioned  by  the  subpoena,  but  left  the  question 
to  the  jury,  with  liberty  to  move  to  enter  a  nonsuit.  The 
jury  found  a  verdict  for  the  plaintiff,  16/. 


1837. 


BotnpaSf  Serjt.,  having  obtained  a  rule  accordingly, 

Erie  and  Bere  shewed  .  cause. — There  are  many  in- 
stances in  which  an  attorney  may  be  personally  liable  to 
the  party  he  employs,  though  acting  only  on  behalf  of  his 
client.  In  Scrace  v.  Whiitingtan  (a),  the  attorney  to  a 
commission  of  bankrupt  applied  to  the  attorney  of  a  mort- 
gagee of  premises,  belonging  to  the  bankrupt,  to  join  in 
the  sale  of  the  mortgage  premises.  The  mortgagee  hav- 
ing consented,  her  attorney  requested  the  bankrupt's  at- 
torney to  prepare,  on  the  part  of  the  mortgagee,  requisi- 
tions to  the  commissioners  of  bankrupts  to  ascertain  the 
amount  of  principal  and  interest  due  upon  the  mortgage : 
the  latter  did  so ;  and  it  was  held  that  the  mortgagee's  at- 
torney was  liable  to  the  bankrupt's  attorney  for  the  amount 
of  business  done.  So,  where  the  solicitor  of  the  assignees 
of  a  bankrupt  tenant,  upon  whose  lands  a  distress  had 


(a)  2B.  &C.11. 
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been  put  by  the  landlord,  gaye  a  written  undertaking, 
jg^     ^       that  they,  "  as  solicitors"  to  the  assignees,  undertook  to 
9.  pay  to  the  landlord  his  rent,  provided  it  did  not  exceed 

the  value  of  the  effects  distrained,  it  was  held  they  were 
personally  liable:  Burrell  v.  Jones  {a).  If  the  solicitor 
under  a  commission  of  bankruptcy  agree  with  the  peti- 
tioning creditor  to  work  the  commission  for  a  certain  sum, 
and  receive  a  part  of  that  sum,  he  is  liable  to  the  messen- 
ger whom  he  nominates  for  his  bill  of  fees :  Hartop  v. 
Juckes  (6),  and  Hart  v.  White  (e).  A  person  who  attends 
as  a  witness  under  a  subpoena,  but  refuses  to  give  evi- 
dence unless  his  expenses  are  paid,  and  on  that  account 
is  not  examined,  may  nevertheless  maintain  an  action  for 
bis  expenses  against  the  party  who  subpcenaed  him :  HcUr- 
let  V.  Meats  (d)*  [^Alderson,  B. — ^If  a  witness  ask  for  his 
expenses  and  the  attorney  does  not  pay  them,  would  he 
be  liable  to  an  action  at  the  suit  of  his  client  ?]  It  is  ap- 
prehended he  would.  [Lord  Abinger^  C.  B. — Suppose 
the  client  supplies  the  attorney  with  money  to  pay  the  ex- 
penses ;  if  the  money  be  not  paid  the  witness  might  bring 
an  action  against  the  client,  although  he  had  given  the 
money.]  There  are  instances  in  which  an  attorney,  by  the 
known  course  of  business,  makes  himself  personally  liable, 
as  to  the  stationer  for  paper,  copying  briefs,  &c.  So  a 
bailiff  may  maintain  an  action  for  his  fees  against  the  at- 
torney who  employs  him,  and  he  is  not  bound  to  look  to 
the  party  in  the  cause :  Foster  v.  Blakelock  (e).  It  would 
be  no  hardship  on  the  attorney  to  hold  him  liable,  as  he 
might  always  take  means  to  protect  himself,  by  obtaining 
money  from  his  client.  But  where,  as  in  this  case,  the 
attorney  delivers  the  subpoena  without  expressing  for 
which  party  it  comes,  he  is  in  effect  an  agent  who  enters 

(a)  3  B.  &  Al.  47.  (d)  id  East,  15. 

(6)  2  M.  &  S.  438.  (e)  5  B.  &  C.  328. 

(c)  Holt,  376. 


Robins 
Bridge. 
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into  a  (Contract  without  naming  his  principal,  and  is  per-        1837. 
tonally  liable :   Thomson  v.  Davenport  (a). 

Sir  W,  FoUett  and  Bompas,  Serjt,  in  support  of  the 
rule. — The  defendant  is  not  liable.  The  word  "  attorney" 
means  one  who  represents  another.  In  the  early  periods  of 
the  law  they  were  unconnected  with  the  Court.  By  the  SS 
Hen.  6,  c  6,  a  power  was  given  to  the  judges  to  limit  their 
number.  The  whole  proceedings  are  in  the  name  of  the 
party,  and  the  Courts  have  limited  their  responsibility  by 
not  permitting  them  to  become  bail.  It  is  true  that  an  at* 
torney  may  make  himself  personally  liable,  as  in  the  cases 
cited ;  but  there,  the  question  was,  whether  he  did  not  in- 
tend to  be  responsible  though  he  contracted  as  attorney. 
An  attorney  is  paid  for  drawing  the  briefs,  and  he  is  re-* 
sponsible  for  all  that  is  subsidiary  to  that  purpose :  he 
cannot  charge  for  briefs  and  stationery  too.  He  under- 
takes to  provide  for  the  means  of  receiving  all  that  remu- 
neration which  the  Court  giyes  him.  Scrace  v.  Whining^ 
ton  was  decided  upon  the  ground  that  it  was  the  practice 
of  one  attorney  to  do  business  for  another,  and  that  the 
one  who  does  the  business  universally  gives  credit  to  the 
attorney  who  employs  him,  and  not  to  the  client,  for  whose 
benefit  it  is  done.  If  the  law  were  as  contended  for  on 
the  other  side,  it  would  go  to  this  extreme, — that  if  the 
party  himself  subpoenaed  a  witness  the  attorney  would  be 
liable.  [Paries  B. — The  person  who  gives  the  order  to 
attend  primft  facie  enters  into  the  contract]  It  is  not  neces- 
sary that  the  attorney  should  deliver  the  subpoena ;  it  would 
be  equally  binding  if  left  by  any  other  person.  In  Hal* 
let  V.  Mean  there  was  some  evidence  of  a  promise  to  pay 
at  the  time  of  serving  the  subpoena.  In  Hartop  v.  Juekes 
the  defendant  by  his  contract  made  himself  personally  lia* 
ble.     ColUns  v.  Godefroy  {b)  decided  that  an  attorney 

{a)  9  B.  &  C.  78.    (6)  1 B.  &  Adol.  950 ;  ante,  Vol.  1,  p.  326,  S.  0. 
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nvho  has  attended  as  a  witness  in  a  ciyil  suit,  cannot  main- 
tain an  action  against  the  party  who  subpoenaed  him,  for 
compensation  for  loss  of  time.  There  is  no  distinction 
between  the  case  of  an  attorney  and  any  other  agent. 
[Lord  Abinger,  C.  B. — There  is  one  material  distinction^ 
namely,  that  an  attorney  has  a  lien  upon  the  judgment 
for  his  costs.  Parke,  B« — Harris  y.  Osbourn  (a)  decided 
that  where  a  client  employs  an  attorney  to  conduct  a  suit^ 
it  is  an  entire  contract,  to  conduct  the  suit  to  its  termi- 
nation,  and  determinable  by  the  attorney  only  on  reason- 
able notice.] 

Cur*  adv.  yult 

Lord  Abinoer,  C.  B*,  now  delivered  the  judgment  of 
the  Court. — The  question  in  this  case  was,  whether  an 
attorney  who  caused  a  witness  to  be  subpoenaed  without  aa 
express  contract  to  pay  his  expenses,  is  liable  to  an  action 
at  the  suit  of  the  witness  for  such  expenses.  The  import- 
ance of  the  case  has  induced  the  Court  to  take  time  to 
consider  their  judgment.  The  case  of  Smith  v.  Smithy  in 
which  my  brother  Parke,  before  whom  it  was  tried,  non- 
suited the  plaintiff,  was  not  brought  before  the  Court  in 
banc.  In  Hallet  v.  Mears  (6),  which  was  an  action  by  a 
witness  against  the  party  who  subpoenaed  him,  there  was 
evidence  of  a  promise  by  the  defendant  when  the  subpoena 
was  served  to  pay  the  expenses.  Scracey.Whittington{e) 
and  Foster  v.  Blakelock(d)  were  actions  by  one  attor- 
ney against  another,  and  in  each  of  those  cases  there  was 
evidence  of  a  course  of  dealing  from  which  a  contract 
could  be  inferred.  This  is  the  first  case  in  which  the 
question  has  arisen,  whether  there  is  an  implied  contract 
by  an  attorney  to  pay  the  expenses  of  a  witness  when  no 
money  is  tendered;  and  there  is  in  this  case  a  further 


(a)  2  C.  &  M.  629.  (c)  2  B.  &  C.  11. 

(b)  13  East,  15.  (<2)  5  B.  &  C.  328. 
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qttetlioD,  whether  the  law  would  imply  a  contract  on  the 
part  of  the  client  to  reimburse  the  attorney.  ^ 

It  is  sufficient  for  the  decision  in  this  case  to  say,  that  9. 

there  is  no  implied  contract  by  the  attorney.  An  attorney 
is  clearly  an  agents  the  name  of  whose  principal  is  disclosed 
upon  the  subpoena ;  and  according  to  the  known  maxim  of 
law,  an  agent,  die  name  of  whose  principal  is  disclosed,  is 
Dot  liable  upon  sny  contracts  made  by  him  as  such  agent, 
unless  he  thinks  fit  'to  bind  himself.  An  attorney  does 
not  make  his  client  liable  upon  contracts  with  which  he 
may  be  charged.  If  he  employ  a  stationer  instead  of  his 
own  clerk  to  copy  briefs,  that  is  merely  employing  an 
agent  to  do  the  business,  for  which  he  makes  a  charge. 
So  also  as  to  the  paper  which  he  may  purchase.  He  may 
also  be  personally  liable  for  the  ordinary  fees  payable  to 
the  officer  of  the  court;  for  it  is  impUed  when  an  action  is 
brought  that  he  will  pay  the  fees,  and  the  client  cannot  be 
presumed  to  have  authorised  him  to  pledge  his  credit 
where  no  credit  is  to  be  given.  The  known  usage  is  that 
the  officer  does  not  receive  his  fee  from  the  client,  but 
from  the  attorney ;  and  if  the  attorney  be  permitted  to 
delay  the  payment  of  the  fee,  the  officer  looks  to  him  and 
not  to  his  client.  No  general  inference  can  be  drawn  from 
the  case  ctf  a  witness,  that  he  knows  his  testimony  is 
required,  and  that  if  he  should  fail  to  attend  without 
having  an  excuse,  he  is  liable  to  the  party  who  subpoenaed 
him  under  the  5th  Eliz.  c  9,  s.  IS,  and  also  at  common 
law ;  for  he  may  chiim  a  reasonable  sum  for  his  expenses 
of  attending  to  give  evidence,  and  he  may  refuse  to  attend 
unless  they  are  paid;  and  if  he  be  unwilling  to  accept  an 
undertaking  from  the  party,  he  may  waive  his  right  and 
have  an  undertaking  from  the  attorney.  There  seems, 
therefore,  to  be  no  reason  to  imply  a  contract  by  tlie  agent 
where  he  has  no  interest,  and  can  make  no  profit  upon  it 
in  bis  charges  to  the  principal.  There  must  in  every  case 
be  a  credit  to  some  extent  for  the  balance,  and  I  do  not 

VOL.  VI.  L  D.  p.  c. 
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18d7.        for  one  think  that  the  attorney's  liability  ought  to  be  ex* 
RoBfNs       tended.    It  is.  presumed  that  the  party  must  be  aware  of 
V-  the  law  that  enables  a  witness  to  refuse  to  give  evidence 

unless  his  expenses  are  paid,  and  if  the  client  omit  to  fur- 
nish funds,  be  must  be  considered  as  authorizing  the  attor- 
ney to  bind  his  credit  We  are  of  opinion  that  there  is 
no  implied  contract  with  the  attorney,  and  that  the  rule 
for  entering  a  nonsuit  must  be  absolute. 

^  ^  Rule  absolute. 


Wright  r.  Lainson  and  Another. 
In  tn  tetion       ^ASE  against  the  sheriff  of  Middlesex  for  a  false  re- 

return,  the  de- 


against  the  she-  / 

riff  for  a  &be      lurn  to  a  Writ  of  fieri  facias.     The  declaration  stated  that 


ciaration  aiieg-  ^  judgment  was  obtained  by  the  plaintiff  in  the  Court  of 
a!  sheriff  Ihe**^  King's  Bench  against  one  J.  Hayes  for  200/.  debt,  and 
plea  of  not  guilty  S/.  5«.  for  damages;  that  plaintiff  sued  out  a  writ  of  fieri 
Issue  the  fact  of  facias,  directed  to  the  sheriff  of  Middlesex,  to  levy  of  the 
ingthrmoney"  8^®^^  *"^  chattels  of  Hay cs  the  debt  and  damages  afore- 
in  his  custody     said,  and  to  bring  the  money  into  Court  immediately  after 

and  making  a  . 

false  return.       the  execution  of  the  writ.     It  then  alleged  that  the  writ 

was  indorsed  to  levy  78/.  9,s.  6J.,  and  delivered  to  defend- 
ants as  sheriff  of  Middlesex,  by  virtue  of  which  writ  the 
defendants,  as  such  sheriff,  seized  and  took  in  execution 
divers  goods  and  chattels  of  Hayes  of  the  value  of  the 
moneys  indorsed  upon  the  writ,  and  so  directed  to  be  levied 
as  aforesaid ;  yet  the  defendants  so  being  such  sheriff  as 
aforesaid,  and  not  regarding  their  duty,  but  contriving  to 
injure  the  plaintiff  in  that  behalf,  had  not  the  money  so 
levied,  or  any  part  thereof,  in  Court,  according  to  the  ex- 
igency of  the  said  writ,  but  therein  wholly  failed  and  made 
default,  and  have  not  paid  the  said  sum  of  78/.  %b.  6cf«  or 
any  part  thereof  to  the  plaintiff,  and  on  the  contrary 
thereof  the  defendants,  after  the  said  levy,  to  wit,  on  &c.» 
falsely  anddeceiifuUy  returned  to  the  said  Court  of  King's 
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Bench^  upon  the  said  writ»  that  the  said  Hayes  had  not         1837* 
any  goods  or  chattels  in  the  bailiwick  of  the  said  sheriff, 
whereof  they  the  defendants  could  cause  to  be  levied  the 
debt  and  damages  aforesaid  or  any  part  thereof.     Plea — 
Not  guilty. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
Sittings  after  last  Hilary  Term»  the  plaintiff  having  proved 
his  case,  the  defendants  attempted  to  shew  that  the  return 
was  not  false  by  proving  the  bankruptcy  of  Hayes  before 
the  execution  of  the  fieri  facias.  It  was  objected  on  the 
part  of  the  plaintiff,  that  thb  evidence  was  inadmissible, 
inasmuch  as  the  falsehood  of  the  return  was  not  in  issue 
under  the  plea  of  not  guilty,  but  only  the  fact  of  the  de- 
fendant having  made  the  return.  The  learned  Judge  re- 
ceived the  evidence,  reserving  to  the  plaintiff  liberty  to 
move  to  enter  a  verdict  for  himself.  A  verdict  having 
been  found  for  the  defendant, 

Bampast  Serjt,  in  Easter  Term,  moved  accordingly  (a). 

Alexander ^  BtUt^  and  C  R.  Kennedy ^  shewed  cause. — 
Evidence  of  the  truth  of  the  return  is  admissible  under 
the  plea  of  not  guilty.  The  rule  of  H.  T.  4  Will.  4, 
(lY.  1),  provides,  that  **  in  actions  on  the  case,  the  plea  of 
not  guilty  shall  operate  as  a  denial  only  of  the  breach  of 
duty  or  wrongful  act  alleged  to  have  been  committed  by 
the  defendant,  and  not  of  the  facts  stated  in  the  induce- 
menL^  The  question  then  is,  what  part  of  the  declaration 
is  to  be  considered  as  matter  of  inducement^  and  where 
does  the  breach  of  duty  charged  begin  ?  The  term  ''  in- 
ducement*' means  only  such  introductory  matter  as  is 
necessary  to  explain  the  cause  of  complaint.  The  plain- 
tiff, in  order  to  establish  his  complaint,  must  shew  a  duty 
imposed  on  the  sheriff;  and  he  does  that  by  shewing  the 

(a)  There  was  another  point  niptcy  of  a  trader,  was  evidence 
niied,  as  to  whether  an  I.  O.  U.  of  a  petitioning  cre<]titor'8  debt, 
bearing  date  before   the   bank-     2  Meeson  &  Welsby,  73B. 
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1837*         deliTery  of  the  writ  to  him.    Here  then  the  inducement 
ends  with  the  allegation  of  the  delirery  of  the  writ  to  the 
sheriff.    Erery  subsequent  act  done  by  the  sheriff  is  either 
in  furtherance  or  in  breach  of  his  duty.    The  present  case 
may  be  illustrated  by  the  example  given  of  the  rule  as  to 
actions  against  carriers ;  vib.  that  the  plea  of  not  guilty  is 
to  operate  as  a  denial  only  of  the  loss  or  damage,  but  not 
of  the  receipt  of  the  goods  by  the  defendant,  or  the  pur- 
pose for  which  they  were  received.     So,  in  actions  for  an 
escape,  it  is  to  operate  as  a  denial  of  the  neglect  or  default 
of  the  sheriff  or  his  oflScers,  but  not  of  the  debt,  judg- 
ment, or  preliminary  proceedings.    In  that  case,  there- 
fere,  the  arrest  is  intended  to  be  traversable  under  the 
general  issue,  and  upon  the  same  principle  is  the  seisure 
of  the  goods  in  this  case.    The  term  "  preliminary  pro- 
ceedings "  must  mean  all  proceedings  prior  to  the  attach- 
ing of  the  breach  of  duty  which  forms  the  subject  of 
complaint.    The  seizure  of  the  goods  is  only  one  of  several 
links  in  a  chain  of  facts,  all  contributing  to  shew  that  the 
sheriff  did  not  perform  his  duty.     [Parie^  B. — The  de- 
livery of  the  writ  raises  some  duty  in  the  sheriff,  viz.  to  look 
for  the  goods  of  the  defendant  in  his  bailiwick,  but  it  does 
not  raise  the  particular  duty  here  alleged,  viz.  to  pay  over 
the  money.     There  are  three  stages  of  duty :  first,  upon 
the  delivery  of  the  writ,  to  look  out  for  the  goods  ;  secondly, 
on  finding  them,  to  levy ;  thirdly,  on  levying,  to  pay  over 
the  proceeds.     Would  this  declaration  have  been  good  if 
every  thing  about  the  return  had  been  left  out  ?    If  not,  it 
shews  the  gist  of  the  action  is  the  false  return  :  then  not 
guilty  must  put  in  is^ue  i\ie  fahehood."]     The  sheriff  did 
in  fact  seize  the  goods  of  Hayes,  though  those  goods  were 
not  available  in  consequence  of  the  fiat  of  bankruptcy 
against  him.     A  special  plea  of  bankruptcy  would  have 
been  bad,  as  amounting  to  the  general  issue.     When  the 
quality  or  nature  of  the  act  done  is  necessarily  involved  in 
the  issue,  the  plea  of  not  guilty  puts  in  issue  all  the  facts 
which  are  necessary  to  prove  its  quality  or  nature :  LtUie  v. 
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Price  {a),  Thomas  t.  Morgan  {b),  Coiion  v.  Brown  (c), 
Spencer  Y.Dawson{d).  InFraniumv.Earl  qfFalmouth{e), 
the  /act  of  the  diversion  of  the  water  was  the  only  thing 
in  istue  ;  bat  here  the  fakity  and  character  of  the  return 
IS  mvolved;  the  falsity  of  the  return  is  of  the  substance 
of  the  comphiint,  consequently  the  plea  puts  in  issue  all 
drcamstances  which  go  to  shew  whether  it  was  false  or 
not 

Bampas,  Serjt.»  and  Russell  Gumey^  in  support  of  the 
rule. — The  defence  was  not  admissible  under  the  general 
issue*    **  Inducement"  comprises  everything  that  occurred 
before  the  wrongful  act  complained  of.     Here  the  wrong- 
ful act  is  not  the  act  of  seizure,  but  the  not  paying  over  the 
proceeds  of  the  levy.     It  is  an  inducement  so  long  as  it  is 
a  performance  of  the  duty,  but  a  breach  when  that  has  been 
done  which  gives  the  right  of  action :  as*  in  the  examples 
given  of  the  action  for  an  escape,  the  default  in  not  arrest* 
ing  clearly  forms  part  of  the  preliminary  proceedings  men- 
tioned  in  the  rule,  so  here  the  levy  is  only  matter  of  ia« 
ducement.    The  plaintiff  does  not  proceed  for  any  breach 
of  duty  in  not  levying,  but  for  a  specific  false  return  sub- 
sequent to  the  levy.     The  declaration  would  be  sufficient 
if  the  word  **  falsely"  were  struck  out :  the  falsehood  of 
the  return  is  involved  in  the  averment  that  the  sheriff 
seized  and  had  in  his  possession  goods  of  Hayes,  but  re- 
turned that  he  had  none.    It  will  be  found  that  in  all  the 
cases  in  which  the  plea  of  not  guilty  puts  in  issue  more 
than  the  mere  wrongful  act,  there  is  no  inducement  in  the 
sense  above  stated.    In  Thomas  v.  Morgan^  which  was  an 
action  for  injury  done  to  the  plaintiff's  cattle  by  the  de- 
fendant's dogs,  the  scienter  was  involved  in  the  issue,  as 
parcel  of  the  wrongful  act  charged.    So,  in  Spencer  v. 
Dawson^  the  wrongful  act  consisted  in  falsely  warranting 

(«)  Ante,  Vol.  5,  p.  432.  (d)  I  M.  &  Rob.  562. 

(*)  Ante,  Vol.  4,  p.  223.  (c)  2  Adol.  &  E.  462. 

(c)  3  Adol.  &  £.  312. 
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1837*        as  sound  a  horse  which  was  in  fact  unsound,  consequently 
Wright       *^®  wrongful  act  involved   both  the   warranty  and   the 
9'  soundness.    In  Cotton  v.  Broum,  which  was  an  action  for 

maliciously  indicting  the  plaintiff  without  probable  cause, 
Patteson,  J.,  says, :  '*  Some  cases  hare  been  referred  to  in 
which  the  plaintiff  makes  an  assertion  of  right,  and  then 
complains  of  an  injury  done  in  respect  of  it ;  and  there,  it 
is  proper  for  the  defendant  to  answer  by  denying  the 
right.  But  here,  there  is  no  such  assertion  of  right;  the 
whole  matter  alleged  in  the  declaration  is  an  act  of  injury/' 
Frankum  v.  Earl  o/ Falmouth  is  precisely  in  point.  There 
the  plaintiff  declared  that  he  was  possessed  of  a  mill,  and 
by  reason  thereof  was  entitled  to  the  use  of  a  certain  stream 
for  the  mill,  and  that  the  water  ought  to  run  and  flow  to  the 
mill,  and  that  the  defendant  wrongfully  and  injuriously  di- 
verted the  same:  the  Court  held  that  the  only  matter  in  is- 
sue was  the  fact  of  the  diversion,  and  that  the  right  to  the 
use  of  the  stream  as  claimed  was  admitted.  There,  unless 
the  plaintiff's  right  to  the  watercourse  was  properly  set  out 
in  the  declaration,  there  was  no  wrongful  act  committed  by 
the  defendant's  diversion  of  it.  So  here,  the  return  is  the 
breach  of  duty  charged,  and  its  wrongfulness  depends 
upon  the  previous  inducement.  [^Parke^  B. — The  ques- 
tion is,  if  the  sheriff*  sells  and  does  not  pay  over  the  mo- 
ney, would  an  action  on  the  case  lie  against  him  without 
alleging  a  false  return]. 

Cur.  adv.  vult. 

Lord  Abingbr,  C.  B.,  delivered  the  judgment  of  the 
Court. — This  was  an  action  against  the  sheriff  for  a  false 
return,  and  the  declaration  stated  that  the  plaintiff  had 
obtained  a  judgment  against  a  debtor,  and  had  issued  a  writ 
of  execution  on  that  judgment,  and  placed  it  in  the  hands  of 
the  sheriff;  that  the  sheriff  had  levied  on  the  goods  of  the 
debtor,  and  received  the  money ;  and  it  then  went  on  to 
charge  the  sheriff,  that  notwithstanding  he  had  made  the 
levy  and-  received  the  money,  he  had  made  b>  false  return 


Laikson. 
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of  nulla  bona*  Tliere  was  the  simple  plea  of  not  guilty.  1837. 
At  the  trial,  my  brother  Bompas  contended  that  the  al-  1^  ^ 
leged  return  of  nulla  bona,  and  nothing  else,  was  in  ^  v. 
issue ;  on  the  other  hand  it  was  contended,  that  the  ge- 
neral issue  gave  the  defendants  an  opportunity  of  shew- 
ing that  they  had  not  committed  any  breach  of  duty,  for 
that  they  had. not  levied  on  the  goods  of  the  defendant 
in  the  original  action,  he  having  become  a  bankrupt.  I 
was  then  disposed  to  agree  in  that  interpretation  of  the 
new  rule ;  but  as  it  was  the  first  case  in  which  the  point 
had  arisen  on  a  question  of  that  nature,  I  saved  the  point 
for  the  plaintiff,  and  agreed  to  go  into  the  case.  Accord- 
ingly, the  case  has  been  argued  before  the  Court,  and  we 
have  all  come  to  an  opinion,  on  a  full  consideration  of  the 
new  rules,  that  the  only  matter  in  issue  upon  the  plea  of 
not  guilty  is  the  fact  of  the  sheriff  having  the  money  in 
his  custody,  and  his  making  a  false  return ;  and  therefore 
we  think  the  verdict  ought  to  be  entered  for  the  plaintiff. 
The  rule  is,  that  "  in  all  actions  on  the  case,  the  plea  of 
not  guilty  shall  operate  as  a  denial  only  of  the  breach  of 
duty,  or  wrongful  act  alleged  to  have  been  committed  by 
the  defendant,  and  not  of  the  facts  stated  in  the  induce- 
ment." The  question  is,  what  does  inducement  mean? 
We  are  of  opinion,  that,  according  to  the  terms  of  the 
rule,  every  thing  is  included  in  it,  which  does  not  involve 
the  specific  charge  of  a  breach  of  duty.  Now  it  cannot 
be  said  that  the  sheriff  committed  a  breach  of  duty  in 
executing  the  writ,  for  the  declaration  alleges  that  he  did 
execute  it  on  the  goods  of  the  debtor,  and  that  by  that 
process  he  obtained  the  price  of  the  goods,  equal  to  the 
debt  demanded  ;  but  then  comes  the  breach  of  duty,  viz. 
that  he  neglected  to  bring  the  money  into  Court,  but 
returned  falsely  that  there  were  no  goods  of  the  debtor 
in  his  bailiwick.  The  breach  of  duty  then  consists  of  two 
parts :  first,  of  the  fact  of  his  not  having  the  money 
ready ;  and,  secondly,  his  making  such  a  return.  A  doubt 
occurred  to  me  at  the  trial,  whether  the  plea  of  not  guilty 
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1837-        was  not  confined  merely  to  that  part  of  the  return  which 
y^  ^  ^^  matter  of  record ;  but,  upon  consideration,  I  think  it 

V.  involres  matter  of  fact  as  well  as  matter  of  record,  which 

matter  of  fact  (the  sheriflF's  having  the  money  ready  to 
deliver)  and  matter  of  record,  being  bound  up  together  in 
a  single  issue,  must  go  to  the  jury,  as  is  the  case  where- 
ever  law  and  fact  are  blended  together.  We  think, 
therefore,  the  plaintiff  is  entitled  to  a  verdict ;  but  as  this 
is  the  first  time  the  question  has  arisen,  the  Court  are  dis- 
posed to  allow  the  defendant  a  new  trialj  upon  payment  of 
costs,  with  liberty  to  amend  his  plea- 
Rule  absolute  accordingly. 


In  an  action  Butt  subsequently  moved  for  leave  to  add  a  plea  travers- 

againtt  the  the-  i  /  r 

rifffort&iae  ing  the  averment  in  the  declaration,  that  the  defendants 

bona,  the  de-  seized  the  goods  of  Hayes  (the  bankrupt),  and  also  a  plea 

UnkrS*lc*  !!f*  ^"»«closing  the  dates  of  the  act  of  bankruptcy  and  of  the 

the  debtor,  the  issuing  of  the  fiat :   the  act  of  bankruptcy  was  before  the 

Court  refuted  to        .  i        «  •  »      ^^ 

allow  the  de-  seizure,  but  the  fiat  did  not  issue  until  after ;  it  was 
tw*o  plea?  one  therefore  doubtful  whether  the  proposed  defence  was 
traverwng  the     available  Under  the  first  plea. 

seizure  of  the  *^ 

goods  of  the 

another  setting  Lord  Abinger,  C.  B. — At  the  time  of  the  seizure  the 
of'^e^art  oV  g^^^s  belonged  to  the  assignees  by  relation  to  the  time 
bankruptcy  and  when  the  act  of  bankruptcy  was  committed,  although  the 

ofthefiatofthe  .  .  .  m  i_ 

defendant  in  the  fiat  did  not  issuc  Until  after  the  seizure.     To  prove  the 

shorter  plea,  you  must  prove  the  trading,  the  petitioning 
creditor*s  debt,  and  an  act  of  bankruptcy  before  the  date 
of  the  levy. 

Alderson,  B. — If  these  two  pleas  were  allowed,  it  would 
be  introducing  all  the  evil  of  double  pleading,  which  the 
new  rules  were  intended  to  prevent  You  may  take  which 
of  them  you  choose. 

Motion  refiiseil. 
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Le   FeVRE   v.    MOLINEUX. 

xC.  V.  RICHARDS  shewed  cause  against  a  rule  ob-  on  the  5  th 
tained  by  James  for  setting  aside  an  interlocutory  judg-  defendanTob-* 
raent  for  irregularity.     It  appeared   that  on  the  5th  of  tained  a  month's 
September^  the  time  for  pleading  having  expired,  an  order  plead,  iaking 
was  made  by  Mr.  Justice  JVilliams,  "  that  the  defendant  *trZi for  v!e first 
should  have  a  month's  further  time  to  plead,  takin*?  short  ""/"?'  *"  ^'^' 

^  '  ^  — Heldt  that, 

notice  of  trial,  if  necessary,  for  the  first  sittings  in  term."  nevertheless, 
Judgment  was  signed  for  want  of  a  plea  upon  the  31st  of  time  did  not 
October.     Richards  contended   that   the  judgment  was  XTelilh*" 
regular,  inasmuch  as,  if  the  time  for  pleading  did  not  begin  October, 
to  run  until  after  the  ^4tli  of  October,  it  was  impossible 
that  the  plaintiff  could  try  the  cause  at  the  first  sittings  in 
term. 

Lord  Abinger,  C.  B. — The  question  has  been  decided 
in  Trin3ery.  Smedley  (a).  It  is  true,  that,  if  the  defendant 
was  not  bound  to  plead  until  after  the  S4th  of  October, 
the  plaintiff  could  not  try  at  the  first  sittings  in  term ;  but  I 
apprehend  the  meaning  of  the  learned  Judge  was,  that  at 
all  events  the  defendant  was  to  take  short  notice  of  trial. 
I  think  the  time  for  pleading  did  not  commence  until  after 
the  S4th  of  October,  and  therefore  the  rule  must  be  abso- 
lute to  set  aside  the  judgment,  without  costs. 

Parke,  B. — I  think  the  time  between  the  10th  of 
August  and  ^4th  of  October  ought  to  be  excluded. 

Aldbrson,  B.,  concurred. 

Rule  absolute. 

(a)  Ante,  Vol.  3,  p.  87- 


VOL.  VI.  M  D.  P.  C. 


\ 


154 


CASES  ON  POINTS  OF  PRACTICE,  EXCH. 


1837. 


Where  issue 
is  joined  in  a 
country  cause 
in  Easter  Term, 
and  no  notice 
of  trial  has  been 
giveui  it  is  too 
soon  to  move 
for  judgment 
as  in  case  of  a 
nonsuit  in  the 
following 
Michaelmas 
Term. 


Smith  v.  Miller. 

JoAYLEY  shewed  cause  against  a  rule  obtained  by 
Wightman  for  judgment  as  in  case  of  a  nonsuit.  It  was 
a  country  cause,  and  issue  was  joined  in  Easter  Term 
last,  but  no  notice  of  trial  was  given*  He  contended  that 
the  application  was  too  early,  and  referred  to  Qough  y. 
White  (a). 

Wightman^  in  support  of  the  rule,  cited  Robinson  v. 
Taylor  (6),  in  which  it  was  held>  that,  where  issue  was  joined 
in  a  country  cause  in  Easter  vacation,  but  no  notice  of 
trial  was  given^  judgment  as  in  case  of  a  nonsuit  might  be 
moved  for  in  the  following  Michaelmas  Term. 

Lord  Abinger,  C.  B. — I  always  understood  the  prac- 
tice to  be,  that,  when  a  party  has  not  given  notice  of 
trial,  he  is  at  liberty,  in  a  town  cause,  to  have  two  oppor- 
tunities of  going  to  trial  before  a  motion  can  be  made  for 
judgment  as  in  case  of  a  nonsuit;  and,  upon  the  same 
principle,  in  a  country  cause,  two  Assizes  must  elapse. 
The  motion  should  not  have  been  made  until  the  second 
Assize  had  passed. 

Parke,  B. — According  to  the  former  practice,  the  ap- 
plication is  too  soon ;  and  Gough  v.  White  has  made  no 
alteration. 

Alderson,  B. — It  is  desirable  to  have  one  general  rule 
in  cases  in  which  no  notice  of  trial  had  been  given;  other- 
wise there  would  be  one  rule  for  the  sheriffs*  courts,  and 
another  for  the  superior  courts.  It  has  been  decided,  that« 
in  a  case  to  be  tried  before  the  sheriff,  the  motion  for 
judgment  as  in  case  of  a  nonsuit  cannot  be  made  until 
after  the  expiration  of  two  terms. 

Rule  discharged,  with  costs. 
(a)  Ante,  Vol.  5,  p.  585,  n.  (6)  Ante,  Vol.  5,  p.  518. 
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1837. 
Thompson  v.  Gill. 

WW  IGHTMAN  obtained  a  rule  to  shew  cause  why  the  The  plaintiff, 
Master  should  not  disallow  the  plaintiff  his  costs  of  the  aue'n^ded  ddfen'-- 
action,  and  why  the  plaintiff  should  not  pay  the  defend-  thlldia*nf|'*^'' 
ant  his  costs,  or  why  the  plaintiff's  proceedings  should  not  reside  with 

■  •!  iii/v««  him,  and  hi$ 

be  set  aside,  and  why  the  plaintiff  should  not  pay  the  bill  for  »uch 
costs  of  this  application.     It  appeared  that  the  plaintiff,  aroounted^o 
an  apothecary,  had  attended  an  adult  daughter  of  the  }^^^^  ^faln^ff 
defendant,  who  did  not  reside  with  him,  and  his  bill  for  also  attended 
such  attendance  amounted  to  18/.  19«.6c/.  The  plaintiff  had  vant,  and  had 
also  attended  a  servant  of  the  defendant,  and  had  delivered  such  auendance 
a  distinct  bill  for  such  claim,  amounting  to  1/.  0*.  6rf.  « distinct  wn, 

,  ^  ^  amounting  to 

This  latter  claim  was  not  disputed  by  the  defendant,  but  u.  Of.  6J. 
the  former,  he  contended,  he  was  not  liable  to  pay.     On  sued  out  a  writ, 
the  15th  October,  1836,   the  plaintiff  issued  a  writ,   in-  ^^gl'^To,^.  cd. ; 
dorsed  18/.  19*.  6rf.,  and  on  the  25th  November  following  *>ut,  when  he 

declared,  in- 

a  declaration  was  delivered,  and  particulars  of  demand,  serted  in  his 
by  which  the  plaintiff  claimed  not  only  the  18/.  19*.  6rf.,  Sther  claim  of 
but  also   the  1/.  0*.  6rf.     The  defendant  pleaded  non-  if:^'-^/] 

*^  The  defendant 

assumpsit,  except  as  to  1/.  0*.  6e/«,  and  payment  of  that  paid  this  latter 
sum  into  Court.     The  plaintiff  replied  by  accepting  that  court,  which 
sum  in  full  satisfaction  and  discharge.    The  defendant  re-  {^ok^^'^^ilf 
sided  within  the  liberty  of  a  local  court  for  the  recovery  wtisfaction. 

•^  "^    The  defendant 

of  debts  under  40*.     Wightman  submitted,  that,  as  the  resided  within 
two  accounts  were  kept  distinct,  and  the  plaintiff  having  ](^ai  court^for 
by  his  writ   claimed   only   one  of  them,   the  defendant  ^^€^13^10^16 
naturally  supposed  that  he  was  suing  only  for  the  dis-  amount  of  40j.  : 

,      ,  ,  1  *       •  .  t       — Heldt  that,  as 

puted  account,  and  that  he  ought  not,  by  inserting  the  the  plaintiff 
1/.  0*.  6rf.  in  his  particular,  to  render  the  defendant  liable  defe^dattVy  ^ 

for  costs.      If  the  1/.  0*.  6d.  had  been  included   in  the  **^«  indorse- 
ment, he  was 

amount  claimed  on  the  writ,  the  defendant  might  have  not  entitled  to 
taken  out  a  summons  to  stay  proceedings  on  payment  of  ^  '  '* 
that  sum  ;  but  by  omitting  it  in  the  first  instance,  and  after- 
wards inserting  it  in  his  particular,  the    defendant  had 

M  2 
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been  misled,  and  a  species  of  fraud  was  practised  upon 

Thompson      him. 


V. 

Gill. 


/?.  Alexander  shewed  cause  upon  an  affidavit,  stating 
that  the  plahitifT  considered  the  defendant  liable  for  both 
debts,  but  no  reason  vas  given  for  not  prosecuting  the 
acti(in  for  the  \8L  I9s.  Od.  lie  contended,  that,  as  the 
defendant  had  not  tendered  the  11.  Os.  Gd.  before  action 
brought,  but  had  paid  it  into  Court  generally,  the  plaintiff 
was  clearly  entitled  to  the  costs  of  the  action. 

Per  Curiam. — The  plaintiff  has  taken  out  of  Court  a 
snmwhich  he  did  not  claim  by  his  writ,  and  now,  without 
giving  any  reason  for  it,  abandons  altogether  the  only 
claim  to  which  the  writ  applied.  By  confining  the  in- 
dorsement to  18L  I9s.  6d.f  he  induced  the  defendant  to 
suppose  that  he  was  not  suing  for  the  1/.  Os.  6d.,  and 
thereby  precluded  him  from  taking  out  a  summons  to  stay 
proceedings  upon  the  payment  of  that  sum,  without  costs, 
which  he  would  have  been  entitled  to  do,  it  being  under 
iOs.  Had  such  a  summons  been  taken  out,  and  opposed 
by  the  plaintiff  on  the  ground  that  he  claimed  a  larger 
sum,  an  indorsement  to  that  effect  would  have  been  made 
upon  the  summons,  and  the  defendant  would  have  been 
entitled  to  his  costs  subsequently  to  the  summons.  The 
rule  fur  disallowing  the  plaintiff  his  costs  of  the  action 
must  be  made  absolute  ;  but,  as  the  defendant  has  not 
placed  himself  in  a  situation  to  nsk  for  his  costs  of  the 
action,  that  part  of  the  rule  must  be  discharged,  and  con- 
sequently he  cannot  have  the  costs  of  this  application. 

Rule  accordingly. 


i 


n^ 
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Warne  v.  Beresford. 

JLlEBT  for  goods  sold  delivered.  Plea,  that  plaintiff  To  debt  for 
commenced  his  action  against  the  defendant  after  the  defendant* 
making  of  a  certain  act  of  Parliament,  made  in  the  23rd  pi^dedihe 

®  '  Westminster 

year  of  the  reign  of  our  late  Sovereign  Lord  George  the  Court  of  Re- 
Second,  late  King  of  Great  Britain,  intituled  **  An  Act  After  plea,  and 
for  the  more  easy  and  speedy  recovery  of  small  debts  iha7act"waa 
within  the  city  ami  liberty  of  Westminster  and  that  part  repealed  by 

,.,..,,  >ji    *"<**her,  which 

of  the  duchy  of  Lancaster  which  adjoineth  thereto;     and  contained  no 
that,  at  the  time  of  the  commencement  of  the  said  action,  g^ciing^actions 
be,  the  defendant,  was  an  inhabitant  and  resident  within  the  \*'^"  pending. 

'  '  A  verdict  having 

said  city  and  liberty  of  Westminster,  and  then  was  and  still  been  found  for 

.    1.   ,1  ,  ,  iii*  1^  rT»****  defendant: 

is  hable  to  be  warned  or  summoned  before  the  Court  of  Ke-  iieid,  that  the 
quests  in  the  said  act  mentioned.     And  the  defendant  fur-  ^luitied  to" 
ther  saith,  that  he  was  not  at  the  time  of  the  commence-  judgment  non 

obstante  vere- 

ment  of  such  action  indebted  to  the  plaintiff  in  any  sum  or  dicto. 
sums  of  money  amounting  to  the  sumof  40«.  Replication, 
that  the  defendant,  at  the  time  of  the  commencement  of 
the  said  action,  was  indebted  to  the  plaintiff,  upon  and  by 
virtue  of  the  cause  of  action  in  the  declaration  mentioned, 
in  a  larger  sum  than  40^.,  modo  et  form&;  upon  which  is- 
sue was  joined,  and  a  verdict  found  for  the  defendant. 

After  plea  pleaded,  and  before  trial,  the  23  Geo.  2,  c. 
xxvii.  was  repealed  by  the  6  &  7  Will.  4,  c.  cxxxvii.  (a), 

(a)  Section  37  enacts,  '*  That  it  in  this  act  contained  shall  extend 

sball  be  lawful  for  the  said  com-  or  be  construed  to  extend,  so  as 

missioners,  and  they  are  hereby  to  enable  the  said  C4)urt  to  enter- 

impowered  and  enabled  to  decide  tain  or  determine  any  dispute  or 

and  determine  all  disputes  and  difference  whatsoever,  in  respect 

differences    between    party    and  of  any  act  done  in  execution  or 

party  for  any  sum  of  money  not  discharge  of  uny  public  office  or 

oxctediiDg Jive pound$t  in  all  actions  employ,  or  in  respect  of  any  lia- 

or  causes  of  debt,  except  as  here-  bility  or  supposed  liability  implied 

inafter  is  mentioned.*'  in  or  inferred  from  the  holding 

Sect.dJ.  *'  Provided  always,  and  of  such  office  or  employment,  or 

be  it  further  enacted,  that  nothing  arising  therefrom,  or  iu   conse- 
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1837. 
Warne 

V, 

Beresford. 


which  contains  no  provision  respecting  actions  then  pend- 
ing. A  rule  having  been  obtained  by  Wighiman  to  enter 
up  judgment  for  the  plaintiff  non  obstante  veredicto — 

Payne  shewed  cause. — The  plea  tendered  a  material 
issue  at  the  time  it  was  pleaded,  and  cannot  be  rendered 
bad  by  a  subsequent  repeal  of  the  statute  upon  which  it 
was  framed.  There  is  a  distinction  between  the  case  of 
a  repealed  statute,  which  is  intended  to  afford  a  protec- 
tion to  a  party,  and  of  one  which  operates  in  the  nature 
of  a  penalty.  In  Charington  v.  Meatheringham  (a),  a 
statute  which  gave  treble  costs  on  nonsuit  to  parties 
sued  for  any  thing  done  in  pursuance  of  that  act,  was  re- 


quence  thereof,  or  to  determine 
the  right  or  title  to  any  lands, 
tenements,  or  hereditaments,  or 
real  estates  whatsoever,  or  to 
judge,  determine,  or  decide  on 
any  debt,  where  the  title  of  the 
freehold  or  lease  for  years,  not  be- 
ing a  lease  by  parol,  of  any  lands, 
tenements,  or  hereditaments,  or  of 
any  chattels  real  whatsoever,  shall 
be  brought  or  come  in  question, 
or  for  any  sum  being  the  balance 
of  any  account  originally  exceed- 
ing five  pounds,  except  as  herein- 
after mentioned,  nor  to  any  other 
debt  which  shall  arise  by  reason  of 
any  cause  concerning  testament  or 
matrimony,  or  any  thing  concern- 
ing or  property  belonging  to  the 
Ecclesiastical  Court,  or  for  or  con- 
cerning any  agreement  by  way  of 
compensation  by  or  by  way  of 
retainder  of  tithes,  or  for  or  by 
reason  of  any  bye-law,  or  to  any 
debt  for  tolls  or  customs  due  to 
any  corporation  or  company,  or 
in  anywise  relating  to  the  fran- 


chises, privileges,  or  chartered 
rights  of  any  other  bodies  politic 
or  corporate,  or  any  premium  on 
any  policy  of  insurance.*' 

Sect.  86.  "  And  be  it  further 
enacted,  that  no  action  or  suit  for 
any  debt  not  exceeding  the  sum 
of  forty  shillings,  and  recoverable 
by  virtue  of  this  act  in  the  said 
Court  of  Requests,  shall  be 
brought  against  any  person  resid- 
ing or  inhabiting  within  the  juris- 
diction thereof  in  any  other  court 
whatsoever:  Provided  always,  that 
nothing  herein  contained  shall  de- 
stroy, limit,  or  prejudice  the  juris- 
diction of  his  Majesty's  courts  of 
record  at  Westminster,  or  other 
courts,  in  cases  wherein  the  debt 
shall  exceed  the  sum  of  forty 
shillings ;  but  the  said  courts  re- 
spectively shall  have  the  same 
powers,  privileges,  and  jurisdic- 
tion as  they  had  before  the  pass- 
ing of  this  act." 

(a)  Ante,  Vol.  6,  p.  464. 


J 
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pealed  by  a  statute  which  gave  in  such  case  costs  only  as 
between  attorney  and  client.  The  nonsuit  took  place  be- 
fore the  repealing  statute  came  into  operation ;  but  judg- 
ment was  not  signed  until  after ;  and  there  it  was  held 
the  Court  had  no  power  to  award  treble  costs.  Lord 
Abmger^  C«  B.,  observing,  that  the  costs  were  in  the  na- 
ture of  a  penahy,  and  although  it  might  be  true  that  a 
party  retained  his  right  to  the  protection  afforded  him  by 
the  repealed  statute,  it  did  not  follow  the  same  principle 
extended  to  a  penalty.  It  is  for  that  reason  that  a  party 
haa  not  been  allowed  to  enter  a  suggestion  upon  a  re- 
pealed statute;  but  here,  the  defendant  is  seeking  the  pro- 
tection of  the  act,  and  not  to  enforce  a  penalty. 
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Aldersom,  B. — The  issue  raised  upon  this  record  is  as 
to  the  amount  only :  that  is  in  effect  a  suggestion  which 
brings  the  case  within  those  already  decided.  But  I  ap- 
prehend the  real  question  is,  upon  the  facts  found  upon 
this  record — ^what  must  be  the  judgment  of  the  Court 
according  to  the  law  now  in  existence?  The  rule  must 
be  absolute. 

BoLLAND,  B.,  and  Gurney,  B.,  concurred. 

Rule  absolute. 


Rawlins  v.  Till  and  Another. 

JL  RESPASS. — The  declaration  stated  that  the  defen-  The  declaration 

dants,  on  &c.,  with  force  and  arms  &c.,  assaulted  the  ^^^^^^^^f 

plaintiff,  and  then  seized  and  laid  hold  of  the  plaintiff,  and  suited  the 

forced  and  compelled  him  to  go  along  divers  public  streets  ttized  and  laid 

to  a  certain  house,  and  there  imprisoned  the  plaintiff,  and  impriMned'hiin. 

The  defendant 
pleaded  the  general  issue,  tod  a  Justification  to  the  whole.    A  verdict  was  found  for  the  plaintifl*, 
with  one  shilling  damages,  and  the  Judge  certified  under  the  43  Eliz.: — Held,  that  the  plea  of 
jostHication  admitted  a  battery,  and  that  the  plaintiff'  was  entitled  to  costs,  notwithstanding  the 
Jndge's  certificate. 


ICO  CASES  ON  POINTS  OF  PRACTICE,  EXCH. 

1837.  kept  and  detained  him  in  prison,  &c.  Pleas :  first.  Not 
guilty ;  secondly,  a  justification  under  a  writ  of  capias  by 
one  defendant  as  sheriff,  and  the  other  acting  in  his  aid* 
Replication,  de  injurift. 

The  cause  was  tried  before  Lord  Abinger,  C.  B.,  at 
the  sittings  after  Trinity  Term,  when  a  verdict  was  found 
for  the  plaintiff,  with  one  shilling  damages,  and  the  learn- 
ed Judge  certified  under  the  48  Eliz.  c.  6,  s.  2. 

Humfrey  obtained  a  rule  to  tax  the  plaintiff  his  costs, 
notwithstanding  the  Judge's  certificate,  on  the  ground  that 
there  appeared  by  the  pleadings  to  have  been  a  battery. 

Bompas,  Serjt.,  and  Hoggins,  shewed  cause. — In  order 
to  make  out  a  battery  there  should  be  the  term ''beat,"  and 
not  merely  a  touching  and  imprisonment.  An  imprison- 
ment does  not  necessarily  include  a  battery.  In  Emmett  v. 
Lyne  (a),  the  plaintiff  declared  for  an  assault,  battery,  and 
imprisonment,  and  no  battery  was  proved,  but  only  an  im- 
prisonment, and  it  was  held  the  judge  had  power  to  certify 
under  the  43  Eliz.  c.  6.  In  Wiffin  v.  Kincard(b),  the  Court 
were  clearly  of  opinion  that  a  touch  given  by  a  constable's 
staff,  in  order  to  engage  the  plaintifi^^'s  attention,  did  not 
amount  to  a  battery  :  but  there  was  some  doubt  whether 
a  taking  by  the  collar  did  not;  Sir  J.  Mafisfield,  C.  J., 
saying,  that  taking  the  plaintifi*  by  the  collar  without  any 
improper  violence,  though  an  imprisonment,  was  no  bat- 
tery, which  is  a  beating;  and  C/tambre,J.,  saying  that  im- 
position of  hands,  in  order  to  imprison,  is  a  battery.  The 
Court,  however,  agreed,  that,  whether  the  evidence  amount- 
ed to  proof  of  a  battery  or  not,  it  would  not  prevent  the 
Judge  from  certifying  with  respect  to  the  imprisonment 
under  the  43  Eliz.,  and  that  the  plaintiff  was  nut  entitled 
to  his  full  costs  for  the  assault  and  battery,  unless  the 

(a)  1  New  Rep.  265.  (6)  2  iNew  Rep.  471. 
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Judge  certified  under  the  22&2S  Car.  2 ;  and  no  such  cer-  1837. 
tificate  had  been  granted :  and,  with  respect  to  the  im- 
prisonment to  which  the  43  Eliz.  applied,  a  certificate  had 
been  granted  under  that  statute,  by  which  the  plaintiff 
was  deprived  of  his  costs.  [Parke,  B. — In  2  Roll.  Ab 
546,  s.  7,  cited  in  Comyns*8  Digest,  title  Battery,  it  is  said, 
if  a  man  comes  in  aid  of  an  officer,  who  has  a  warrant 
against  A.j  and  lays  his  hand  upon  A.,  and  says  to  the 
ofiicer,  *'  This  is  the  man/'  that  is  a  battery.]  At  one  time 
this  doctrine  was  carried  to  a  great  extent,  and  the  mere 
closing  a  door  against  a  person  was  considered  a  battery ; 
but  it  is  submitted  that,  if  there  is  no  intention  to  strike  a 
person,  the  mere  laying  hold  of  him  to  take  him  away 
would  not  necessarily  be  a  battery,  but  only  an  imprison- 
ment. [Alderson,  B. — If  the  impositio  manum  be  not  a 
battery,  why  do  you  justify  it?  Parke,  B. — The  plea  of 
justification  admits  the  words  in  the  declaration,  in  the 
sense  in  which  it  would  be  necessary  to  prove  them,  in 
order  to  support  the  action.  The  question  is,  whether 
the  seizing  and  laying  hold  is  not  such  a  seizure  as  neces- 
sarily to  constrain  his  person,  if  so,  that  is  a  battery.  In 
Comyns's  Digest  (a),  it  is  said  to  be  a  battery  if  a  man  hold 
another  by  the  arm.] 

Humfrey,  contr&,  was  stopped  by  the  Court,  who  said 
the  rule  must  be  absolute. 

Rule  absolute  (A). 


(a)  Tit.  Battery.  lb.  p.  621 ;  and  Wilson  v.  Lainson, 

{b)  See  Hughes  v.  HugheSf  ante,      ante,  Vol.  5,  p.  339. 
Vol.  4,  p.  532;   Smith  v.  Edwards^ 
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service. 


Drury  r.  Davenport. 

Where  a  copy  JL  HOMAS  had  obtained  a  rule  nisi  to  set  aside  the  ser- 
surnmoM^  vice  of  a  writ  of  summons  for  irregularity*  The  objection 
commenced        -^^^s,  that  the  copv   served  commenced  "  William  the 

*<  William  the  '  ^^  . 

Fourth,"  in-  Fourth/'  &c.|  instead  of  **  Victoria/'  &c.  It  did  not  ap- 
toria/'the  Court  poar  whether  or  not  the  writ  itself  was  correct* 

set  aside  the 

Wightman  shewed  cause. — The  copy  of  the  writ  is 
tested  in  the  name  of  the  Chief  Baron,  and  is  perfectly 
correct  in  all  other  respects;  it  could  not  mislead  the  de- 
fendant. In  Elvin  v.  Drummond  (a)^  which  was  decided 
in  the  eighth  of  Geo.  4,  the  plaintiff,  in  an  action  against 
the  sheriff  for  an  escape,  alleged  in  the  declaration,  that  he 
sued  out  a  writ  of  the  king  called  a  ca.  sa.  The  writ  given 
in  evidence  was  in  the  name  of  George  the  Third,  but  the 
Court  were  clear  that  the  writ  being  tested  in  the  name 
of  the  present  Chief  Justice,  and  being  indorsed  with  the 
proper  date,  there  was  no  material  variance.  [Parke,  B. — 
That  case  was  decided  before  the  new  statute,  which 
gives  a  particular  form.]  The  form  given  by  the  statute 
is  in  the  king^s  name,  not  the  queen's.  Besides,  the  sta- 
tute does  not  alter  the  law  or  practice. 

;     Parke,  B. — Since  the  statute  we  have  always  held  it 
necessary  to  be  strict.     The  rule  must  be  absolute,  with 
Icosts. 


r 

v. 


I 


Rule  absolute. 


(a)  4  Bing.  278 ;  1  M.  &  P.  88. 
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Farr  V.  Ward. 

ASSUMPSIT  for  cattle  and  goods  sold  and  delivered,  where  goods 

The  only  material  plea  was,  that  the  defendant  had  given  ^?a  fw  by  ^ 

a  bill  of  exchange  for  the  amount  of  the  debt,  which  the  }»'"»  w*»»c*> " 

plaintiff  had  accepted  in  satisfaction.     At  the  trial  before  given,  the 

Gurneyy  B.,  at  the  last  Assizes  for  the  county  of  Carmar-  SiScr  thT  count 

then,  it  appeared  that  the  plaintiff  had  sold  cattle  to  the  ^^' /fl?*  "^^^ 

'  *  *^  *^  and  dehveredy 

defendant,  to  the  amount  of  S5S/.,  and  that  3^/.  was  paid  recover  interest 
down,  and  it  was  agreed  that  a  bill  at  two  months  should  from  the  time 
be  given  for  the  residue.    The  question  in  the  cause  was,  JJouid^ha?^** 
whether  the  bill  of  exchange  had  ever  been  in  the  pos-  *>««»»«  due. 
session  of  the  plaintiff,  or  whether  it  had  not  been  ab« 
stracted  from  the  post-office  by  one  Jenkins,  and  circu- 
lated by  him.     The  jury  found  that  the  bill  had  been 
abstracted  by  Jenkins.     The  plaintiff  claimed  interest  on 
the  amount  for  which  the  bill  was  drawn,  from  the  time 
when  it  would  have  become  due,  and  the  learned  Judge 
directed  the  jury  that  he  was  entitled  to  recover,  and  a 
verdict  was  found  accordingly. 

Evans  now  moved,  by  leave  of  the  learned  Judge,  to 
reduce  the  damages  to  220/.,  the  amount  of  the  principal 
sum  remaining  unpaid.  There  was  no  notice  to  entitle 
the  plaintiff  to  claim  interest  under  the  3  &  4  Will.  4, 
c.  43,  s.  8,  and  the  question  therefore  was,  whether  he  had 
any  right  to  it  independently  of  that  statute.  In  Foster 
V.  Wesion(a)f  the  defendants  bound  themselves  by  deed 
to  pay  1500/.,  to  be  delivered  to  R.  D.,  in  goods,  by  three 
payments  of  600/.  each,  at  three,  five,  and  seven  months; 
and  it  was  held  that  the  instrument  did  not  carry  interest. 

Parke,  B. — Marshall  v.  Poole  (A)  is  a  direct  authority 
in  favour  of  the  plaintiff.     There  the  Court  held,  that, 

(a)  6  Bing.  709  ;  4  M.  &  P.  689.  (6)  13  East,  98. 
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where  goods  are  sold  and  delivered,  upon  an  agreement 
by  the  vendee  to  pay  for  them  by  a  bill  at  a  certain  date, 
as  interest  would  have  run  upon  such  bill  if  given,  it 
may  be  recovered  in  an  action  for  the  price  of  the  goods, 
brought  after  the  lime  when  such  bill  would  have  become 
due  ;  and  it  may  be  recovered  as  part  of  the  estimated 
value  of  the  goods,  upon  the  common  count  for  goods 
sold  and  delivered. 

Rule  refused. 


A  body  rule 
expired  on  the 
20th  at  11 


Regina  V.  Sheriff  of  Middlesex,  in  the  case  of  Dignam 

V,  Keitter. 

JoLUMFRE  Y  had  obtained  a  rule  to  set  aside  an  attach* 
ment  against  the  sheriff,  for  irregularity.    The  sheriff  had 
o'clock;  on  the    been  ruled  by  a  Judge's  order  to  brine  in  the  body,  which 

I7th,  noUceof  . 

justification  was  rule  expired  on  the  20th  July,  at  eleven  o'clock.    On  the 

17th,  a  notice  of  justification  of  bail  was  given  for  the 
^th,  but  was  not  served  until  after  eleven  o'clock.  The 
bail  attended  on  the  £Oth,  when  an  objection  was  taken 
that  the  notice  of  justification  was  too  late.  The  learned 
Judge  made  an  order  *'  that  the  bail  have  three  days 
further  time  to  justify  in  the  action,  without  prejudice  to 
the  question  as  to  the  sheriff  being  in  contempt."   On  the 


given  for  the 
20th,  but 
served  after 
11  o'clock. 
The  bail  at- 
tended accord- 
ingly, and  the 
Judge  made 
an  order  that 
they  should 
have  "  three 
days'  further 

without"^pre-^'    24th  the  bail  justified  accordingly. 

judice  to  the 
question  as  to 
the  sheri£f  being 
in  contempt:— 
Held,  that  the 
meaning  of 
the  order  was, 
"  without  pre- 
judice to  the 
sheriff  being  in 
contempt  at  the 
time  of  making 
the  order;" 
and  as  the 

sheriff  had  the  whole  of  the  20tli  to  bring  in  the  body,  the  Court  set  aside  an  attachment  subse- 
quently granted  against  him,  for  irregularity. 


Petersdorff  shewed  cause. — The  rule  of  H.  T.  4  Will.  4 
orders^  that,  in  case  a  bailable  writ  shall  expire  in  vacation, 
and  the  sheriff  return  cepi  corpus  thereon,  a  Judge  may, 
by  order,  require  the  sheriff  to  bring  in  the  body,  by 
putting  in  and  perfecting  bail  to  the  action  in  the  like 
number  of  days  as  the  practice  requires  with  respect  to 


(tt)  Ante,  Vol.  1,  p.  731. 
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bringing  in  the  body  in  term.  As  soon,  therefore^  as  the 
bail  were  unable  to  justify,  the  sheriff  was  in  contempt, 
and  the  Judge's  order,  having  been  made  without  preju- 
dice to  the  sheriff's  liability,  cannot  affect  the  case.  The 
contempt  was  not  purged  by  the  subsequent  justification, 
but  the  sheriff  still  remained  liable  to  an  attachment: 
Rex  V.  Sheriff  of  Middlesex  (a). 

Humfreyy  in  support  of  the  rule. — The  sheriff  had  the 
whole  of  the  20lh  to  justify  bail,  and  therefore  he  was  not 
in  contempt  at  the  time  the  order  was  made.  \Parke^  B. — 
Here  the  time  was  given  without  prejudice,  and  the  sheriff 
would  be  in  contempt,  because  he  could  not  justify  upon  the 
SOth»  not  having  given  notice.]  The  bail  bad  three  days 
further  time  to  justify,  without  prejudice  to  the  question 
of  the  sheriff  being  in  contempt  at  the  time*  [Parke,  B.— 
If  the  order  is  to  be  construed  without  prejudice  to  the 
question  of  the  sheriff  being  now  in  contempt,  your  argu- 
ment is  right.]  If  it  were  not  so,  the  order  would  have 
been  an  injury  to  the  defendant,  as  he  might  otherwise 
have  brought  in  the  body  before  the  evening  of  the  I^Oth. 

Parke,  B. — The  Court  are  of  opinion  that  the  true 
meaning  of  the  order  is,  that  it  shall  be  without  preju- 
dice to  the  sheriff's  being  in  contempt  at  the  time  of 
making  the  order.  If  this  construction  be  right,  it  was 
unnecessary  to  insert  any  such  clause  in  the  order,  but  it 
may  have  been  introduced  pro  majori  cautela.  If  the 
word  now  had  been  inserted,  it  would  have  removed  all 
the  difficulty.  I  own  I  thought  differently  at  first;  but,  as 
the  rest  of  the  Court  are  of  that  opinion,  I  do  not  mean 
to  dissent. 

Alderson,  B.  — Probably  the   argumefit   before   the 

(6)  Ante,  Vol.  3,  p.  438. 
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learned  Judge  was,  that  the  sheriff  was  in  contempt  by 
the  rejection  of  the  biul.  The  Judge  then  says,  I  will 
give  you  further  time,  without  prejudice  to  the  question. 
That  question  has  now  been  argued,  and  the  Court  think 
the  sheriff  was  not  then  in  contempt. 


BoLLAND  and  Gurney,  Bs.,  concurred. 


Rule  absolute. 


yu/^^/*^  ^'  •^-''a^.  I/,  /^^/^r/.  /^/ 


Where  a  plain- 
tiff discon- 
tinues before 
he  has  given 
notice  of  trial, 
the  defendant 
is,  under  no 
drcumstances, 
entitled  to  the 
costs  of  pre- 
paring brieft. 


Doe  (/•  PosTLETHWAiTB  0.  Neale. 

fn  y.  C.  J.  A  f^7fl 

X.  HE  defendant  Neale  haimsg  obtained  a  verdict  in  an 
action  of  ejectment  against  Postlethwaite,  the  latter  after- 
wards brought  an  ejectment  against  Neale  to  recover  pos- 
session of  the  same  premises.  The  plaintiff,  having  been 
ruled  to  reply,  delivered  a  replication,  but  gave  no  notice 
of  trial,  and  subsequently  discontinued.  The  Master,  on 
taxation,  allowed  the  defendant  the  costs  of  instructions 
for  briefs  and  draft  briefs,  but  refused  to  allow  the  copies 
of  briefs. 


Chilton,  for  the  lessor  of  the  plaintiff,  and  Wighiman, 
for  the  defendant,  obtained  cross  rules  for  a  review  of  the 
taxation. — It  appeared  from  the  affidavits  that  the  pre- 
mises in  question  were  situate  near  Ulverston,  in  Lanca- 
shire; that  the  defendant's  witnesses,  who  were  very 
numerous,  resided  in  Westmoreland,  Cumberland,  and 
Lancaster;  and  that  the  defendant  and  his  attorney  resided 
at  Biilericay,  in  Essex.  The  briefs  had  been  all  copied 
before  the  last  day  for  giving  notice  of  trial  for  the  Spring 
Assizes,  which  was  the  11th  of  March,  the  commission 
day  at  Lancaster  being  the  21st.  If  notice  of  trial  had 
been  given  on  the  11th,  the  defendant  would  not  have 
received  it  by  post  until  the  14th,  and  he  could  not  have 
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arrived  at  Lancaater  until  the  16th,  leaving  only  four  days 
to  prepare  for  triali  one  of  which  was  Sunday. 

Wighiman^  for  the  defiendant,  contended,  that,  under  all 
the  circumstances^  the  attorney  was  well  justified  in  pre* 
paring  his  briefs  before  the  time  of  notice  of  trial  ex- 
pired. 

Chilton  urged,  that  the  universal  practice  was  to  disallow 
the  costs  of  preparing  briefs  when  no  notice  of  trial  bad 
been  given. 

The  Master  stated  that  lie  recollected  no  other  instance 
in  which  the  drafts  had  been  allowed  where  no  notice  of 
trial  had  been  given. 

Parks,  B. — It  is  better  to  adhere  to  the  strict  practice. 
As  to  the  copies,  there  is  certainly  no  ground  whatever  for 
/,      asking  for  them. 

4* 

The  lessor  of  the  plaintiff's  rule  absolute  ; 
the  defendant's  rule  discharged,  with 
costs. 


1837. 


NiGHoL  r.  Williams. 

Assumpsit.— The  declaration  stated  the  defendant  inanacUon 
to  be  indebted  to  the  plaintiff  in  the  sum  of  105/.  for  the  occupation,  the 
use  and  occupation  of  a  farm  and  lands  of  the  plaintiff.  ciahni^<*^52;. 
The  particulars  of  demand  were  as  follows : — This  action  ^^'•»  ^^^  *'•« 

balance  of  one 
year's  rent" 
The  defendant  pleaded,  as  to  all  but  52/.  10s.,  non-assumpsit;  and  as  to  52/.  10«.,  payment.  The 
plaintiff  took  issue  upon  the  plea  of  non-assumpsit,  and  entered  a  nolle  prosequi  as  to  the  plea  of 
payment.  At  the  trial,  the  plaintifPproved  an  occupation  for  three  half-years,  at  a  rent  of  105/.  a 
year;  the  defendant  proved  payment  of  all  the  rent: — Held,  that  the  plaintiff  was  endUed  to  a 
▼erdict  for  nominal  damages — the  plea  of  payment  only  going  to  part  of  the  demand. 

In  such  cases,  the  declaration  should  either  aver  a  part  payment,  or  state  the  real  amount  which 
the  plaintiff  seeks  to  recover. 
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183/.        is  brought  to  recover  payment  of  the  sum  of  521. 10s,,  being 
the  balance  for  one  yearns  rent  due  from  the  defendant  for 
9.  the  occupation  of  a  farm  and  lands  of  the  plaintiff,  situate 

at  Boverton,  in  the  parish  of  &c.>  which  the  defendant 
quitted  on  or  about  the  Snd  day  of  February,  1833.  The 
defendant  pleaded — ^first,  as  to  all  but  &2h  \0s.  parcel  &c., 
non-assumpsit ;  secondly,  as  to  b%L  \Qs.  residue  &C,  pay- 
ment before  action  brought.  The  plaintiff  took  issue 
upon  the  plea  of  non-assumpsit,  and  entered  a  nolle  pro- 
sequi as  to  the  plea  of  payment.  At  the  trial,  before 
Coleridge,  J.,  at  the  last  Assizes  for  Glamorganshire,  the 
plaintiff  proved  the  occupation  of  the  farm  by  the  defend- 
ant for  three  half-years,  and  the  defendant  produced  re- 
ceipts for  rent  covering  that  period.  It  was  objected,  that> 
as  the  plea  of  payment  went  to  part  of  the  demand  only, 
such  evidence  was  not  admissible  in  bar  of  the  residue, 
but  merely  in  mitigation  of  damages.  The  learned  Judge 
directed  a  verdict  for  the  defendant,  reserving  to  the 
plaintiff  liberty  to  move  to  enter  a  verdict  for  nominal 
damages. 

E.  V.  Williams  having  obtained  a  rule  accordingly, 

Chilton  and  Leach  shewed  cause. — The  plaintiff  is  con- 
fined in  his  proof  to  the  amount  demanded  in  his  parti- 
cular :  Colson  v.  Selby  (a),  Macarihy  v.  Smith  (6),  Duncan 
\.Hill{c):  and,  as  the  plea  of  payment,  which  the  plain- 
tiff has  confessed,  covers  that  amount,  the  defendant  is 
entitled  to  a  verdict.  lAlderson,  B. — According  to  that, 
there  was  no  necessity  to  plead  the  general  issue  at  all. 
You  should  have  pleaded  payment  of  everything.]  If  the 
general  issue  had  been  omitted,  the  pleadings  would  have 
been  bad,  as  not  answering  the  whole  declaration.     In 

(a)  1  Esp.  452.  {b)  8  Bing.  145.  (c)  2  B.  &  B.  634. 
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Coates  V.  Stevens  (a),  it  appeared  by  the  particular  that         1837. 
the  action  was  brought  to  recover  the  sum  of  30i,  the       nichol 
balance  of  an  account  of  40/,,  and  the  Court  there  thought      ^   »• 
it  was  unnecessary  to  plead   payment  of  the  10/.,  as  that 
was  admitted  by  the  particulars.     It  is  true  that  in  Ernest 
▼.  Brown  (6),  the  Court  of  Common  Pleas  held  that  a  de- 
fendant must  plead  payment  of  a  sum  admitted  in  the 
particulars  to  have  been  paid,  but  a  distinction  was  there 
drawn  between  assumpsit  and  debt,  and  the  Court  say 
that  as  the  defendant  had  pleaded  that  he  ''  never*^  was 
indebted,  the  only  mode  in  which  he  could  be  entitled  to 
a  verdict  on  that  issue  was  by  shewing  that  the  debt  never 
did  exist. 

The  Court  then  called  upon 

E.  V.  Williams  and  NichoU^  in  support  of  the  rule. 
Under  the  plea  of  non-assumpsit  it  was  not  competent  for 
the  defendant  to  shew  payment  in  answer  to  the  action, 
but  only  in  mitigation  of  damages.  Suppose  the  plaintiff 
declared  for  100/.  for  goods  sold,  and  gave  credit  in  his 
particulars  for  50/.  paid  on  account ;  if  goods  to  the 
amount  of  50/.  had  been  sold  to  the  defendant  and  paid 
for,  and  another  50/.  worth  had  been  sold  to  a  party  as  to 
whom  there  was  a  doubt  whether  or  no  he  was  the  lawfully 
authorised  agent  of  the  defendant,  and  the  defendant  plead 
as  to  50/.  payment,  and  as  to  the  residue  non-assumpsit,  and 
the  plaintiff  enters  a  nolle  prosequi  as  to  the  50/.  of  which 
payment  is  pleaded;  would  the  plaintiff  be  restricted  to  the 
501.,  the  payment  of  which  had  been  pleaded  ?  In  such  a 
case  the  plaintiff  could  not  new  assign,  as  he  would  be  un- 
able to  prove  a  third  sum  of  60/. ;  and  besides,  a  new  assign- 
ment is  inapplicable,  unless  the  plea  assumes  to  answer  the 
whole  declaration :  1  Saund.  SS9.  a,  n.  (5),  Bull,  N.  P.  17, 

(fl)  Ante,  Vol.  3,  p.  784 ;  2  C.         (h)  Ante.  Vol.  5,  p.  637 ;   4 
M.  &  R.  1 18.  Scott,  p.  385. 

VOL.  VI.  N  D.  P.  C. 
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1837.        Barnes  v.  Huni  (a).  Hall  ▼•  MiddUton  (Jb).    According  to 
\,  ^  the  decision  of  Ernest  v.  BrotDn.  the  defendant  was  bound 

KiCHOL 

«.  to  plead  payment  of  the  521.  10#.  for  which  the  plaintiff 

had  given  him  credit.  It  is  difficult  to  see  any  distinction 
between  debt  and  assumpsit :  the  pleas  of  nunquam  inde- 
bitatus and  non-assumpsit  equally  negative  the  existence 
of  the  facts  from  which  the  liability  arises.  It  would  be 
inconvenient  to  establish  a  rule  which  would  make  the 
particulars  an  exposition  of  the  record,  as  the  particulars 
may  frequently  be  altered.  Besides,  the  plaintiffneed  not 
rely  upon  Ernest  v.  Brown,  because  here,  the  defendant, 
having  an  opportunity  of  pleading  payment  to  the  whole 
record,  has  neglected  to  do  so.  [Parie,  B. — Should  not 
the  plaintiff  have  declared  for  52/.  lOs.  only?]  It  is  ad- 
mitted that  he  ought;  but  he  has  been  driven  to  enter  a 
nolle  prosequi  by  the  defendant's  mode  of  pleading,  [/fl^ 
derson,  B. — You  say  the  declaration  is  as  if  the  plaintiff 
said,  I  go  for  105/.,  of  which  I  admit  I  have  received 
52L  10s.  But  the  real  question  is,  whether  there  was 
any  thing  to  try.  If  you  strike  the  62/.  lOs.  out  of  the 
declaration,  it  is  as  if  there  was  as  to  nothings  non-assump- 
sit.] The  particulars  are  clearly  no  part  of  the  record : 
Meager  v.  Smith  (c),  Booth  v.  Howard  {d). 

Cur.  adv.  vult. 

Parke,  B. — The  plaintiff  in  this  case  declared  for  use 
and  occupation,  stating  the  defendant  to  be  indebted  in 
the  sum  of  105/.  Before  declaration^  the  defendant  applied 
for  particulars  of  the  plaintiff's  demand,  which  were  ac- 
cordingly given  in  this  form :  **  The  plaintiff  seeks  to  reco- 
ver in  this  action  the  sum  of  5&L  lOs.,  being  the  balance  of 
one  year's  rent,*'  &c*     The  year's  rent  being  admitted  to 

(a)  11  East,  451.  Vol.  5,  p.  438. 

(6)  4  Adol.  &  £.  107.  (<0  Ante,  Vol.  6^  p.  438. 

(c)  4  B.  &  Adol.  673;  Aate, 
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be  105/.,  the  particular  is  equivalent  to  a  statement  that 
the  plaintiff  proceeds  for  52/.  10*.,  half  a  year's  rent,  the       ji,chol 
other  half  year's  rent  being  paid.  The  defendant  pleaded,  «• 

as  to  all  but  52L  lOs.f  non  assumpsit,  and  as  to  the  62L  10#. 
residue,  payment.  The  plaintiff  joined  issue  on  the  plea 
of  non  assumpsit,  and  entered  a  nolle  prosequi  as  to  the 
plea  of  payment.  On  the  trial  before  my  brother  Cole* 
ridge,  the  plaintiff  went  into  his  case ;  the  defendant  pro? 
duced  bis  evidence  on  the  question,  whether  the  whole 
year's  rent  was  paid  or  not,  and  the  learned  judge  inti- 
mated his  opinion,  that  it  was,  and  directed  a  verdict  for 
the  defendant;  but  reserved  liberty  to  the  plaintiff's 
counsel  to  move  to  enter  a  verdict  for  nominal  damages. 
In  the  course  of  the  discussion,  the  particulars  annexed  to 
the  record  were  referred  to  by  the  defendant's  counsel, 
but  he  did  not  use  them  in  the  early  part  of  the  case  to 
confine  the  plaintiff  as  to  proof.  A  rule  nisi  having  been 
obtained  to  enter  a  verdict  pursuant  to  the  leave  reserved, 
the  question  now  is,  whether  it  ought  to  be  made  absolute. 
We  are  of  opinion  that  it  ought.  The  whole  question  turns 
upon  the  true  construction  of  the  particulars  and  pleadings 
in  this  case  taken  together.  The  particulars  were  given 
before  the  declaration ;  but  as  they  were  never  amended, 
they  must  stand  as  if  they  bad  been  delivered  with  the 
declaration,  or  afterwards.  These  particulars  in  substance 
admit  the  payment  of  5S/.  10#.,  a  half  year's  rent;  and  the 
question  is,  whether  the  plea  of  payment  of  52L  lOs.,  re- 
fers to  the  sum  so  adn^itted,  or  to  the  balance  which  the 
plaintiff  seeks  to  recover.  If  the  defendant  had  under- 
stood,  at  the  time  of  the  trial,  (hat  it  referred  to  the  latter, 
he  would  naturally  have  instructed  his  counsel  to  insist 
(which  he  did  not)  on  restricting  the  plaintiff  to  go  into 
any  proof  at  all,  for  in  that  view  of  the  case  there  would 
have  been  no  question  to  try  after  the  plaintiff  had  ad- 
mitted payment.  On  the  other  hand,  unless  he  meant, 
at  the  time  of  pleading,  to  apply  the  plea  of  payment  to  the 

N  2 
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1837-         52/.  10^.  in  question,  he  would  have  pleaded  improperly 

NicROL        ^'^^^  ^  ^^®^  *^  ^'^^  intended  defence.   We  have  a  difficulty 

^'  in  saying  what  the  defendant  intended  ;  but  we  must  con- 

Williams* 

strue  the  plea  as  we  think  it  would  have  been  understood 
by  the  plaintiff  or  any  other  person.  Now  if  it  was  optional 
in  the  defendant  to  use  the  particulars  or  not  on  the  trial, 
to  restrain  the  plaintiff,  the  plaintiff  could  not  tell  whether 
they  would  be  so  used ;  and  finding  the  plea  of  payment 
of  52L  lOs,  apart  of  the  demand,  and  knowing  that  such 
amount  had  been  paid,  he  could  not  safely  take  any  other 
course  than  to  admit  the  plea  of  payment ;  he  could  not 
act  upon  the  plea  as  having  any  other  meaning  than  a 
plea  of  part  payment  of  the  demand.  In  that  sense  we 
think  the  plea  must  be  understood.  And  if  the  recent  de- 
cision of  the  Court  of  Common  Pleas,  in  Ernest  v.  Brown , 
be  right,  that  the  defendant  could  not  have  availed  him- 
self of  the  part  payment  admitted  in  the  particulars  by 
restraining  the  plaintiff  in  point  of  evidence,  and  must 
have  pleaded  part  payment,  there  can  be  no  question  as  to 
the  meaning  of  the  plea.  We  do  not,  however,  feel  it 
necessary  to  decide  whether  the  defendant  was  bound  to 
plead  payment  after  such  a  particular  as  this  or  not ;  for 
we  think,  without  relying  on  that  case,  we  must  construe 
the  plea  as  intended  to  apply  to  the  payment  admitted. 
To  avoid  similar  questions  in  future,  the  obvious  course 
which  ought  to  be  pursued  in  the  like  cases,  is,  for  the 
plaintiff  to  adopt  the  mode  of  declaring,  which  we  have 
been  informed  is  now  not  unfrequent,  to  aver  the  part 
payment  in  the  declaration,  or  to  insert  in  the  declaration 
the  real  amount  which  the  plaintiff  seeks  to  recover.  We 
are  of  opinion  that  the  rule  must  be  made  absolute. 

Rule  absolute. 
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1837. 
Davies  v.  Llotd. 

jK.  V.  RICHARDS  obtained  a  rule  nisi,  to  set  aside  a  it  is  oot  necei- 
writ  of  summons,  on  the  ground  that  there  was  no  indorse-  the^amount  of 
ment  thereon  of  the  amount  of  debt  and  costs,  although  it  ^^^^  ^°?  ^^^' 

°    ^      on  a  wnt  tued 

appeared,  on  the  face  of  the  writ,  that  it  was  sued  out  in  out  to  recover 

o  J   i_,  penaltiei  under 

an  action  Ot  debt.  the  Municipal 

Corporation 
Act  (5  &  6 

WeUby  shewed  cause  upon  an  affidavit  which  stated  VfriiL4,c76, 
the  action  to  be  brought  for  penalties  for  bribery,  under 
the  Municipal  Corporation  Act,  (5  &  6  Will.  4,  c.  76,  s.  54.) 
He  contended  that  this  was  not  a  case  which  required  the 
indorsement.  It  is  not  necessary  to  make  the  indorse- 
ment in  an  action  on  a  bail-bond.  Smart  v.  Lovick  (a),  or 
CD  a  replevin-bond,  Rowland  v.  Daieyne{b). 

Richards,  contra. — Contended  that  the  sum  claimed 
was  a  debt,  and  that  therefore  there  should  have  been  the 
usual  indorsement. 

Parxe,  B. — This  is  clearly  not  a  case  within  the  rule. 

Ali>erson,  B. — The  result  of  the  action  may  render 
the  defendant  not  only  liable  to  the  penalty,  but  may  dis- 
qualify him  for  civil  offices  during  life. 

Rule  discharged, 
(a)  Ante,  Vol.  3,  p.  34.  (6)  Ante,  Vol.  2,  p.  832. 
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1837.  Lord  v.  Wardlb. 

Costs  of  obtain-  rvILDE,  Seit.,  bad  obtained  a  rule  calling  on  tbe  de- 
of^docum"ms*  ftndant  in  tbis  action  to  shew  cause  why  the  Prothonotary 
and  of  giving      should  not  review  his  taxation  of  the  costs  of  tbe  first 

notice  to  pro- 
duce docoments  trial  of  the  cause.     The  action  was  in  trover  to  recover 

of  an  action,  are  possession  of  a  title  deed,  and  the  defence  was  twofold; 
e^M^"where  a  ^^®^'  ^^^^  ^^^  possession  of  the  plaintiff  was  colourable,  and 
niie  for  a  new  to  give  him  a  qualification  to  kill  game ;  and,  secondly,  a 
obuined  on  lien  On  the  deed.  At  tbe  trial,  a  verdict  was  returned  for 
cMtsl^bat  coita  ^^^  defendant,  but  a  rule  for  a  new  trial  bad  been  since 
for  preparing  obtained,  on  the  ground  of  the  verdict  being  against  evi- 
be  allowed  aa  dence.  The  costs  were  afterwards  taxed  by  the  Protho- 
triai,  where  the  notary,  who  allowed  those  of  giving  notice  to  produce 
doiM*w  u*'  certain  documents  in  tbe  possession  of  the  plaintiff^  as  well 
shewn.  ^8   the  costs  t)f  inspecting  certain   documents ;  and   of 

notices,  summonses^  and  other  proceedings  taken  by  the 
defendant,  in  order  to  procure  admission  of  certain  docu- 
ments by  the  plaintiiF;  of  preparing  and  drawing  briefs 
for  counsel ;  and  fees  for  instructions,  oonsuItationB,  &c. 
These,  it  was  contended^  were  costs  in  the  cause,  and 
were  improperly  allowed  as  costs  of  the  trial. 

Humfrey  shewed  cause  against  the  rule,  and  submitted 
that  the  taxation  was  right,  for  that  the  notices  to  produce 
admissions,  &c.,  would  not  be  available  for  tbe  next  trial, 
because  the  defendant  might  think  it  necessary  to  adopta 
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fresh  line  of  defence ;  and  if,  therefore,  they  were  not  1637. 
allowed  as  costs  of  the  first  trials  the  defendant  would 
never  get  them  at  all.  The  rule  was,  that  the  successful 
party  should  have  all  the  costs  to  which  he  had  been  put 
at  the  trial ;  and  the  defendant*  having  succeeded  in  tha 
present  instance^  was  entitled  to  the  costs  of  the  trial.  If 
the  plaintiff  should  succeed  at  the  second  trial,  the  de- 
fendant would  never  obtain  the  costs ;  but  if  the  defend- 
ant should  again  obtain  a  verdict,  the  plaintiff  would  not 
be  called  upon  to  pay  over  again  the  costs  which  were 
DOW  allowed. 

C0LTMAN9  J. — Is  it  not  proper  that  you  should  lose  the 
costs  if  you  are  substantially  wrong  in  the  action? 

Humfrey  urged  that  the  defendant  having  already  got 
a  verdict  upon  the  evidence,  for  obtaining  which  the  costs 
had  been  allowed,  it  was  clear  that  he  was  entitled  to  these 
costs.  If  the  defendant  should  require  the  admissions 
again,  he  must  take  out  fresh  summonses  to  obtain  them, 
for  there  were  no  terms  that  they  should  be  available  for 
a  second  trial. 

TiNDAL,  C.J* — ^All  the  documents  remain  the  same. 
Why  should  you  go  before  a  Judge  again  for  fresh  ad- 
missions ?  You  must  be  paid  for  the  living  witnesses,  who 
must  be  brought  again  at  the  same  expense;  but  you  incur 
no  fresh  costs  with  regard  to  the  documents.  If  the 
plaintiff  should  fail  again  at  the  new  trial,  those  will  be 
costs,  which  you  will  be  entitled  to  receive. 

The  Prothottotary  said,  that  at  the  taxation  the  chief 
point  urged  was  as  to  the  fees  to  counsel,  and  he  bad  al- 
lowed full  fees,  as  it  might  happen  that  the  same  counsel 
could  not  be  engaged,  from  various  causes,  in  the  new 
trial.  The  costs  of  the  notices  were  very  trifling  in 
ampunC,  and  were  not  depended  upon. 
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1837.  Wilde,  Serjt.,  in  support  of  the  rule. — The  question  was 

simply  whether  costs  had  been  allowed  which  ought  to  be 
considered  as  costs  in  the  cause,  and  the  material  part 
was  as  to  the  allowance  of  the  charges  for  preparing  the 
briefs,  and  for  fees  to  counsel.  There  must  be  some 
general  rule  laid  down,  for  otherwise  a  defendant  might 
always  say  that  he  must  take  a  new  course,  and  shape  his 
defence  in  a  different  way ;  but  if  he  said  so,  he  must  make 
out  that  it  was  necessary  to  do  so.  The  rule  gave  either 
party  permission  to  call  for  the  admission  of  documents, 
and  the  admission  having  been  once  obtained,  there  was 
no  necessity  for  a  fresh  order,  as  it  was  available  for  every 
trial-  If  the  plaintiff"  should  obtain  a  verdict  at  the  new 
trial,  he  would  be  entitled  to  be  paid  all  the  costs  which 
related  to  the  procuring  of  admissions  in  the  cause,  as  well 
as  all  those  to  which  he  had  been  put  attending  the  de- 
fendant's procuring  admissions.  Those  costs  were  there- 
fore costs  in  the  cause,  and  the  plain  tiff*  was  now  called  on 
to  pay  costs,  which,  if  he  ultimately  succeeded,  he  ought 
not  to  pay;  but  which,  on  the  other  hand,  the  defendant 
would  be  sure  to  obtain,  in  the  event  of  his  being  the  suc- 
cessful party  in  the  end.  The  notices  to  produce,  were  to 
produce  at  the  trial  whenever  it  should  take  place,  and  not 
at  any  particular  trial*  With  respect  to  the  brief,  it  was 
admitted  that  the  only  difference  between  that  used  on  the 
first  trial,  and  that  which  was  delivered  to  counsel  for  the 
second  trial,  was  the  addition  to  the  old  matter  of  the 
shorthand-writer's  notes  of  the  first  trial.  That  was  an 
item  which  could  not  be  allowed. 

TiNDAL,  C.  J. — The  only  question  is,  whether  the  par- 
ticular items  in  this  bill  of  costs  are,  properly  speaking, 
costs  in  the  cause,  or  of  the  first  trial.  The  plaintiff* 
having  been  unsuccessful,  and  having  obtained  a  rule  for 
a  new  trial,  he  is  bound  to  make  good  all  the  costs  of  the 
last  trial ;  but  there  is  a  broad  distinction  between  costs  of 
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the  trial  and  costs  of  the  cause.  The  costs  of  the  plead- 
ings^  for  instance,  are  never  allowed.  So  alsOi  there  may 
be  many  parts  of  the  evidence  which  remain  untouched, 
and  which  may  be  used  again  as  to  that  part  of  the  case 
to  which  it  refers,  and  the  costs  of  which  would  not  be 
properly  costs  of  the  trial.  The  costs  of  notices  which 
were  given  in  the  cause,  of  attending  Judges,  and  making 
admissions,  are  the  same  on  the  second  trial  as  on  the  first. 
One  question  is,  as  to  the  allowance  of  costs  for  preparing 
the  briefs.  There  may  be  cases  in  which  some  alteration 
is  necessary  in  briefs,  but  those  should  form  exceptions  to 
the  general  rule,  by  its  being  made  out  to  the  satisfaction 
of  the  Prothonotary  that  the  amendments  are  necessary. 
Then  comes  the  point,  perhaps  the  most  important  of  all, 
whether,  in  the  allowance  for  costs,  the  payment  of  full 
fees  to  counsel  is  to  be  required,  or  whether  the  allow- 
ance of  a  reasonable  sum  for  a  refresher  is  not  sufficient. 
I  think  that  is  a  point  on  which  the  practice  of  all  the 
Courts  ought  to  agree;  and  I  am  of  opinion,  therefore, 
that  the  matter  should  be  referred  back  to  the  Protho- 
notary, in  order  that  inquiries  may  be  made  with  a  view 
to  assimilating  the  practice. 

The  rest  of  the  Court  concurred. 

Rule  accordingly. 


Baden  v.  Flight. 

frlLDEt  Serjt,  shewed  cause  against  a  rule  which  had  a  Judge'i  or- 
been  obtained  by  Hoggins  for  rescinding  an  order  of  o^tainVd°o^n*thcr 
Vaughan,  J.,  by  which  leave  was  given  to  the  plaintiff^  to  3rd  May,  to 

.  -  _  amend  a  decia- 

amend  his  declaration  on  payment  of  cost?,     it  appeared  ration,  the  de- 
that  the  action  was  brought  to  recover  two  quarters'  rent  iall?*n  coming 

to  the  Court  on 
the  10th  June,  in  Trinity  Term,  to  set  aside  the  order. 
Sembh,  that  a  plaintiff  who  has  demurred  to  a  plea,  and  hai  obtained  judgment,  having  obtained 
a  Judge's  order  to  amend,  may  efface  that  part  of  the  cause  of  action  from  the  declaration  to  which 
the  plcft  was  pleaded,  without  paying  the  costs  of  the  demurrer. 
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Wilde,  Serjt.,  in  mpport  of  the  rule.-         -»e  defendant 

simply  whether  costs  bad  been  allow'         'ed   to   one  of 

considered  as  costs  in  the  causp,  .rgued,  judgment 

was  as  to  the  allowance  of  the  r         -ook  out  a  tummons 

briefs,   and  for  fees  to  coun-         er  was  made  generallj 

genera!  rule  iaid  down,  f*r  -*  on  pajrment  of  coats. 

always  say  that  lie  n.u«t  t  •ined  on  the  ground  that 

defence  in  a  different  w         ■■''»«*  particular  the  declara- 

out  that  it  was  necef        ^"'^  that  it  did  not  also  direct 

party  permission  '      .-.^  "f  the  demurrer,  as  weU  as  those 

and  the  admiss'        i'  «^*  "ubmitted  that  the  application 

no  necessity  *•      ^x"'"'''^'' ''"  '"■^^  **"  '*"*  ^"^  °^  ^'^' 

trial      If  iJ"        '  I  ^'"^  ""'  come  to  the  Court  to  set  it  aside 

trial  he       ^'"m  ''"^  ^*^  °'  Trinity  Term,  the  10th  of 

relate^       ".  "■''  j-^ndant  also  had  acled  upon  the  order,  for 

UP*    -'    '''^  his  hill  of  costs  to  the  Prothonotary  for  the 

f'        "i^'^ha^^'^S  '*  ta^fi'lf  """^  he  had  received  the  coats 

'^-''^'r  of  June.     The  amendment  in  the  declaration 

/'(//•'''.^^ijs  made,  and  the  defendant  then  look  out  a 

jj '"'   nnd  on  the  Gih  of  June  obtained  an  order  for 

^ffi''''  lead  to  the  amended  declaration. 

,11"' ' 

^gins,  in  support  of  the  rule,  urged  that  the  clefen- 
Ufld  good  grounds  of  complaint.  The  plaintiff  hanng 
''"  eeded  in  his  demurrer  to  the  defendant's  plea,  took 
'  ^  summons  to  eB'acc  from  his  declaration  tliat  part  of 
.  .0  ffliich  the  bad  plea  had  been  pleaded.  The  ground, 
li^fcfore,  on  which  this  rule  had  been  obtained  was,  that 
if  the  plaintiff  was  right  in  effacing  the  cause  of  action 
from  the  record,  the  defendant  was  entitled  to  the  costs 
of  the  demurrer.  The  defendant,  it  was  true,  had  received 
the  costs  of  the  amendment,  but  he  bad  not  paid  the  plam- 
tiff  the  costs  of  the  demurrer. 

TiNDAL,  C.  J. — All  tlie  plaintiff  says  is,  "  I  will  go  no 
further;  I  will  efface  the  cause  of  action,  to  which  the 


n 
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H  relates,  from  the  declaration,  and  I  will  waive  my 

^ihat."    I  think  the  defendant  will  be  benefited 

\^s  course,  for,  if  he  had  chosen  to  go  on, 

Ninust  have  paid  him  the  costs  of  the  plea 

Nas  a  judgment  against  himself  before  the 

r 

^^  .flitted  that  the  defendant  would  have  been 

^  V/^       '"  •'He  costs  of  the  trial. 

^  iNDAL,  C.  J. — I  do  not  know  that ;  it  would  not  neces- 
sarily follow.  At  all  events,  the  defendant  should  have 
come  to  the  Court  sooner,  and  should  not  have  suffered 
the  case  to  stand  until  the  end  of  term,  by  which  the  cause 
was  prevented  from  being  tried. 

Hoggins. — The  rule  having  been  obtained  on  the  10th 
of  June,  and  the  term  not  having  ended  until  the  IStb, 
there  was  abundance  of  time  for  shewing  cause  in  that 
term* 

Wilde,  Serjt. — The  10th  was  Saturday,  and  the  plain- 
tiff* could  not  obtain  a  copy  of  the  affidavits  until  the 
Monday,  and  the  rule  was  enlarged  on  that  ground. 

Hoggins. — The  defendant  had  now  a  judgment  against 
him  on  a  plea,  respecting  which  there  was  no  declaration 
on  the  record ;  and  the  defendant  had  been  harassed  with 
an  action  to  recover  a  quarter's  rent^  for  which  there  was 
no  cause. 

TiNDAL,  C.  J. — This  application  comes  too  late.  Al- 
though it  may  appear  that  there  is  no  declaration  with 
respect  to  the  plea  on  which  the  plaintiff*  has  obtained 
judgment,  yet  the  plea  falls  with  the  count ;  and  on  the 
record  being  finally  made  up,  both  will  be  omitted.     The 

costs  must  be  costs  in  the  cause. 

Rule  discharged. 
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claimed  to  be  due  from  the  defendant,  and  the  defendant 
pleaded  two  pleas.  The  plaintiff  demurred  to  one  of 
them;  and  the  demurrer  having  been  argued«  judgment 
was  given  for  the  plaintiff.  He  then  took  out  a  summons 
to  amend  his  declaration,  and  an  order  was  made  generally 
by  Mr.  Justice  Vaughan  to  amend  on  payment  of  costs. 
The  present  rule  had  been  obtained  on  the  ground  that 
the  order  did  not  specify  in  what  particular  the  declara- 
tion should  be  amended,  and  that  it  did  not  also  direct 
the  payment  of  the  costs  of  the  demurrer,  as  well  as  those 
of  the  amendment.  It  was  submitted  that  the  application 
came  too  late :  the  order  was  made  on  the  Srd  of  May, 
but  the  defendant  did  not  come  to  the  Court  to  set  it  aside 
until  the  last  day  but  two  of  Trinity  Term,  the  10th  of 
June.  The  defendant  also  had  acted  upon  the  order,  for 
he  had  taken  his  bill  of  costs  to  the  Prothonotary  for  the 
purpose  of  having  it  taxed,  and  he  had  received  the  costs 
on  the  Srd  of  June.  The  amendment  in  the  declaration 
was  afterwards  made,  and  the  defendant  then  took  out  a 
summons,  and  on  the  6th  of  June  obtained  an  order  for 
time  to  plead  to  the  amended  declaration. 

Hoggins^  in  support  of  the  rule,  urged  that  the  defen- 
dant had  good  grounds  of  complaint.  The  plaintiff  having 
succeeeded  in  his  demurrer  to  the  defendant's  plea,  took 
out  a  summons  to  efface  from  his  declaration  that  part  of 
it  to  which  the  bad  plea  had  been  pleaded.  The  ground, 
therefore,  on  which  this  rule  had  been  obtained  was,  that 
if  the  plaintiff  was  right  in  effacing  the  cause  of  action 
from  the  record,  the  defendant  was  entitled  to  the  costs 
of  the  demurrer.  The  defendant,  it  was  true,  had  received 
the  costs  of  the  amendment,  but  he  had  not  paid  the  plain- 
tiff the  costs  of  the  demurrer. 

TiNDAL,  C.  J. — All  the  plaintiff  says  is,  "  I  will  go  no 
further ;  I  will  efiace  the  cause  of  action,  to  which  the 
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demurrer  relates,  from  the  declaration,  and  I  will  waive  my        1837* 

costs  as  to  that."    I  think  the  defendant  will  be  benefited 

by  the  plaintiff's  course,  for,  if  he  had  chosen  to  go  on, 

the  defendant  must  have  paid  him  the  costs  of  the  plea 

on  which  there  was  a  judgment  against  himself  before  the 

Court. 

Hoggins  submitted  that  the  defendant  would  have  been 
entitled  to  the  costs  of  the  trial. 

TiNDAL,  C.  J. — I  do  not  know  that ;  it  would  not  neces- 
sarily follow.  At  all  events,  the  defendant  should  have 
come  to  the  Court  sooner,  and  should  not  have  suffered 
the  case  to  stand  until  the  end  of  term,  by  which  the  cause 
was  prevented  from  being  tried. 

Hoggins. — The  rule  having  been  obtained  on  the  10th 
of  June,  and  the  term  not  having  ended  until  the  IStb, 
there  was  abundance  of  time  for  shewing  cause  in  that 
term. 

Wilde,  Seijt. — The  iOth  was  Saturday,  and  the  plain- 
tiff could  not  obtain  a  copy  of  the  affidavits  until  the 
Monday,  and  the  rule  was  enlarged  on  that  ground. 

Hoggins* — The  defendant  had  now  a  judgment  against 
him  on  a  plea,  respecting  which  there  was  no  declaration 
on  the  record ;  and  the  defendant  had  been  harassed  with 
an  action  to  recover  a  quarter's  rent,  for  which  there  was 
no  cause. 

TiNDAL,  C.  J. — This  application  comes  too  late.    Al- 
though it  may  appear  that  there  is  no  declaration  with 
respect  to  the  plea  on  which  the  plaintiff  has  obtained 
judgment,  yet  the  plea  falls  with  the  count ;  and  on  the 
record  being  finally  made  up,  both  will  be  omitted.    The 

costs  must  be  costs  in  the  cause. 

Rule  discharged. 
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Cepi  corpus 
being  returned 
by  the  sheriff  to 
a  writ  of  capias, 
without  a 
Judge's  order  or 
rule  of  Court, 
and  an  order  to 
bring  in  the 
body  being  dis- 
obeyed, the 
plaintiff  is  en- 
titled to  a  rule 
absolute  to 
make  the  order 
a  rule  of  Court, 
and  for  an  at- 
tachment under 
R,  G.  H.  T. 
8  WiU.  4. 


Bertram  v.  Davis. 

JSUTT  moved  to  make  a  Judge's  order  for  bringing  in 
the  body  a  rule  of  Court,  and  also  for  an  attachment  for  not 
obeying  the  order.  The  rule  of  Court  of  H.  T.  3  Will  4  (o) 
was  referred  to,  which  ordered  that  in  case  a  rule  of 
Court  or  Judge's  order  for  returning  a  bailable  writ  of 
capias  should  expire  in  vacation,  and  the  sheriiF  or  other 
officer  having  the  return  of  such  writ  should  return  cepi 
corpus  thereon,  a  Judge's  order  might  thereupon  issue^ 
requiring  the  sheriff  or  other  officer,  within  the  like  num- 
ber of  days  after  the  service  of  such  order  as  by  the  prac- 
tice of  the  Court  was  prescribed  with  respect  to  rules  to 
bring  in  the  body  issued  in  term,  to  bring  the  defendant 
into  Court,  by  forthwith  putting  in  and  perfecting  bail 
above  to  the  action ;  and  if  the  sheriff  or  other  officer 
should  not  obey  such  order,  and  the  same  should  have 
been  made  a  rule  of  Court  in  the  term  next  following,  it 
should  not  be  necessary  to  serve  such  rule  of  Court,  or  to 
make  any  fresh  demand  thereon,  but  an  attachment  should 
issue  forthwith  for  disobedience  of  such  order,  whether 
the  bail  should  or  should  not  have  been  perfected  in  the 
meantime.  The  only  peculiarity  in  the  present  case  was, 
that  there  had  been  no  rule  or  Judge's  order  for  the  re- 
turn of  the  capias,  but  the  writ  was  returned  without  it. 
There  was  an  order  for  bringing  in  the  body,  which  was 
disobeyed ;  and  it  was  submitted,  that  the  plaintiff  was 
entitled  to  the  attachment,  notwithstanding  there  was  no 
order  for  the  return  of  the  writ. 


TiNDAL,  C.  J. — The  case  is  within  the  rule.  Cepi 
corpus  has  been  returned,  and  whether  the  writ  was  re- 
turned with  or  without  an  order,  is  immaterial. 

Rule  absolute. 


(a)  Ante,  Vol.  1,  p.  731. 
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CORBYN  V.  HeYWORTH. 

jK.  F.  lee  shewed  cause  against  a  rule  nisi  obtained  An  affidavit,  in 
by  Keating  for  judgment  as  in  case  of  a  nonsuit.    He  ob-  rule  for  judg- 
jected  that  the  affidavit  on  which  the  rule  was  granted  did  JJ^^n^g^it^'** 

not  allege  the  cause  to  be  at  issue^  although  it  stated  notice  alleging  noUce 

_.  .  111®^  ^'''*i  ^®  ***^® 

of  trial  to  have  been  given ;  and  he  urged,  that^  although  been  given, 

prima  facie,  the  cause  might  appear  to  be  at  issue  from  ^^^  c^uselo'be 

notice  of  trial  having  been  given,  yet  that  the  proceed-  **^'?*»  *■ 

ings  might  be  irregular.     He  cited  Smyth  v.  Parslow  (a), 

where  it  was  held,  that  an  affidavit  in  support  of  a  similar 

application,  alleging  certain  facts,  and  that  the  cause  was 

"  thereby"  at  issue,  was  insufficient,  for  that  it  must  be 

sworn,  without  qualification,  that  the  cause  was  at  issue. 

Keating,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

TiKDAL,  C.  J. — It  is  sworn  that  notice  of  trial  was 
given ;  and  how  could  that  be,  if  the  cause  was  not  at 
issue  ?  I  think  the  affidavit  alleges  enough,  and  the  rule 
must  be  absolute^  unless  the  plaintiff  will  give  the  usual 
peremptory  undertaking.  The  case  of  Smythe  v.  Parslow 
is  different  from  this. 

Rule  discharged,  on  a  peremptory  undertaking. 

(a)  Ante,  Vol.  1,  p.  308. 


Ex  parte  Da  vies. 

XALFOURD,  Serjt.,  moved  for  leave  to  amend  a  writ  TheConrt 
of  habeas  corpus  sued  out  at  the  instance  of  a  prisoner  in  sranted  an  ap- 

■•  *  plication  on  be- 

half of  a  pri- 
aoDer  to  amend  the  teste  of  a  writ  of  habeas  corpus  sued  out  at  his  instance,  it  being  tested  of  T*  T 
"  1  Victoria,"  instead  of  "  7  WUlUm  4." 


L 
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1837.         custody  of  the  Sheriff  of  Warwick.     The  defect  in  the 
„  '  writ  was  in  its  bein^:  tested  of  the  last  day  of  T.  T.  of 

Ex  parte  " 

Davies.  **  1  Victoria,"  instead  of  **  7  William  4."  In  the  case  of 
Waleling  v.  Watson  (a),  a  writ  of  subpoena  ad  responden- 
dum being  tested  in  the  name  of  the  wrong  Chief  Baron 
of  the  Exchequer,  a  rule  was  granted  by  the  Court  for  its 
amendment.  In  Morris  v.  Herbert  (li)^  a  contrary  deci- 
sion was  pronounced. 

Tin  DAL,  C.  J. — There  is  no  objection  to  the  rule  being 
granted.  The  application  is  made  on  behalf  of  the  pri- 
soner himself,  and  the  Court  will  take  judicial  notice  of 
the  fact,  that  her  present  Majesty  had  not  acceded  to  the 

Throne  in  Trinity  Term,  1837. 

Rule  granted. 

(a)  1  Cr.  &  J.  467.  (*)  1  Price,  245. 


Dofi  d.  MiNOAY  V.  Roe. 

Senricc  In  iject-  Jj^  YLE  F  moved  for  judgment  against  the  casual  ejector. 

wife  of  the  The  premises  were  in  the  possession  of  four  tenants,  three 

sJislon,  u'oot  of  whom  had  been  regularly  served,  but  a  question  arose 

thatlt'w^n  ^^  *^  ^^^  service  which  had  been  effected  with  regard  to 

Uie  premises,  or  the  fourth.     It  was  sworn  that  the  declaration  was  lefk 

that  she  was 

living  with  her    with  the  wife  of  the  tenant,  but  there  was  no  allegation 
si^denL '  °*     ^^^  ^^  ^^^  on  the  premises,  or  that  she  was  living  with 

her  husband.     It  was  submitted  that  a  rule  nisi  might  be 

granted  as  to  this  tenant. 

TiNDAL,  C.  J. — I  think  that  the  rule  against  the  fourth 
tenant  cannot  be  granted.  The  only  ground  on  which 
service  on  the  wife  would  be  suflSlcient  is,  that  she  was  in 
communication  with  her  husband,  but  that  is  not  shewn  to 
be  the  case  here.  You  may  take  a  rule  as  to  the  three 
tenants,  and  you  will  probably  be  able  to  amend  your 
affidavit  as  to  the  fourth. 

Rule  accordingly. 


I 


I 
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1837. 
Wilkinson  v.  Pennington. 

tjrODS ON  moved  that  service  of  a  rule  nisi  for  an  at-  The  Court  will 
tachment  against  the  plaintiff  in  this  action,  who  was  an  °^|,  ||||!^^i 
attorney,  on  his  attorney  on  the  record,  and  by  stick-  «"▼><»  of » rule 
ing  it  up  in  the  oiBce  of  the  Prothonotary,  might  be  ment,  in  a  cue 
deemed  good  service.     It  was  an  action  brought  to  re-  toDiought^" 
cover  the  amount  of  a  bill  of  costs,  and  the  cause  came  ^«««'^edii«ii 

'  attorneyt  and 

down  for  trial  at  the  sittings  in  last  term.  The  plain-  the  attempts  to 
tiff,  however,  withdrew  the  record,  and  a  rule  was  ob-  sonaiiyhaTe 
tained  for  the  costs  of  the  day.  In  the  month  of  June  «>««»«eff«t»*»- 
the  costs  were  taxed,  but,  as  they  were  not  paid,  a  rule 
nisi  for  an  attachment  was  obtained.  Every  effort  had 
since  been  made  to  serve  this  rule  on  the  plaintiff,  but 
without  success.  Application  had  been  made  to  the  plain- 
tiff's attorney  on  the  record,  but  he  stated  that  he  had 
no  authority  to  pay,  nor  any  money  belonging  to  the 
plaintiff  in  his  hands ;  but  he  said  that,  if  any  letter  were 
intrusted  to  him,  he  would  forward  it  to  the  plaintiff.  The 
defendant  was  not  in  a  situation  to  ask  for  judgment  as  in 
case  of  a  nonsuit,  and  it  was  submitted  that  the  costs 
might  never  be  paid,  and  the  plaintiff  might  never  go  on 
with  the  action.  The  plaintiff  was  an  attorney,  and  was 
therefore  supposed  to  be  in  Court,  and  on  this  ground  it 
was  suggested  that  the  proposed  service  should  be  sub- 
stituted for  personal  service,  which  in  cases  of  attachment 
was  usually  necessary.  The  application  was  made  with  a 
view  to  an  attachment  being  hereafter  issued,  or,  in  the 
alternative,  that  the  plaintiff  might  be  prevented  from 
going  on  with  the  action,  until  the  costs  had  been  paid. 

TiNDAL,  C.  J. — I  do  not  know  how  we  can  help  you. 
We  cannot  make  any  fresh  rule  that,  because  the  plaintiff 
is  an  attorney,  personal  service  shall  be  dispensed  with. 

Rule  refused. 
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Doe  d.  Crooks  r.  Roe. 

The  declaration  JljLENDERSON  moved  for  judgment  against  the  casual 
being  intitied  ejector.  The  declaration  was  intitled  as  of  Trinity  Term, 
Vict^'a,"  and  ^**  Victoria,  that  term  not  having  yet  arrived.  The  no- 
that  term  not     jj^jg  attached  to  the  declaration,  however,  was  regular  as 

haring  arrived,  ^  ^ 

the  Court         to  the  time  of  appearance. 

granted  a  rule 

for  judgment 

against  the  TiNDAL,  C.  J. — That  will  do. 

casual  ejector,  t>    i  «.    i 

the  notice  being  Kuie  granted. 

right. 


James  v»  Harris. 

Smhie,  that  the  JljLODGES  moved  for  leave  to  enter  up  judgment  on  an 
grant  penoiB*-  old  Warrant  of  attorney.  The  affidavit  was  regular  as  to 
sion  to  enter  up  ^j^^  xx^bI  facts,  and  it  Stated  that  the  defendant  was  a 

Judgment  on  an 

old  warrant  of  marksman,  and  that  the  warrant  was  regularly  signed, 
cuted  by'a  sealed,  and  delivered  by  him,  and  was  "  duly  executed." 
whcreuTsoniy  J'  ^^^  "^^  howcver,  allege  that  it  was  read  over  to  him; 
sworn  that  the    jj^t  ^^^^  \i  ^as  urged,  was  immaterial,  as  it  was  sworn  to 

warrant  was 

*'  duly  eze-       have  been  **  duly  executed. 

cuted,"  and  it 
is  not  stated 

that  it  was  read      TiNDAL,  C.  J.— You  had  better  set  this  affidavit  right, 

over  to  the  de-  '  ®     ' 

fendanL  as  you  Can  no  doubt  do  so  in  a  few  days. 

Rule  refused. 
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Brashour  r.  RUSSKLL. 

rr,  H.  FFiiTiSOjY  shewed  cause  against  a  rule  obtained  After  a  defend- 
by  Wilde f  Serjt.,  for  setting  aside  the  copy  of  a  writ  of  custody  twenty. 
capias  for  irregularity,  and  for  the  discharge  of  the  de-  J*»'e«  <i*y*» "  " 
fendant  out  of  custody  in  this  action,  on  his  entering  a  object  to  the 

copy  of  the  writ 

common  appearance,  and  for  the  payment  of  the  costs  of  of  capias  served 
the  application  by  the  plaintiff.  From  the  affidavit  on  t^^e^^f  his«- 
which  the  rule  had  been  obtained,  it  appeared  that  a  writ  "**•'»  *>"  **?? 

*•  ground  of  Its 

of  capias  had  been  issued  on  the  Tth  September,  1837,  purporting  to 
and  the   defendant  arrested  on   the   12th  October,  and  sued  in  the 
that  a  copy  of  the  writ  of  capias  had  been  delivered  to  "JhoughTeaiiy* 
him,  which  was  in  the  handwriting  of  Thomas  Williams,  iwued  in  that  of 

i/w»  Victoria,  as  the 

the  clerk  to  Ralph  Israel,  the  officer  of  the  sheriff,  and  application 
that  in  that  copy  the  writ  purported  to  have  been  issued  \^^  „,JJ* 
in  the  reign  of  William  the  4lh,  although  the  writ  had  T"***"  ^***  *l"« 

°  »  c»  fof  putting  m 

been  really  issued  in  the  reign  of  Victoria,     As  this  error  bail. 
only  existed  in  the  copy  of  the  writ  of  capias,   Watson  cuch  an  eWor 
contended  that  it  was  not  of  such  importance  as  to  induce  fhe*a"rest"o^d 
the  Court  to  discharge  the  defendant  out  of  custody.     It  *»"*  merely  ir- 

...  regular. 

was  not  shewn  that  the  original  writ,  or  that  the  copy 
of  the  writ,  which  was  delivered  to  the  sheriff's  officer, 
was  irregular,  but  the  objection  was  taken  to  the  copy 
served  on  the  defendant,  and  which  was  sworn  to  be  in 
the  handwriting  of  some  persons  with  whom  the  plaintiff 
had  no  connection.  The  error,  besides,  did  not  prejudice 
the  defendant.  An  affidavit  was  now  produced  in  answer 
to  that  which  was  sworn  by  the  defendant,  in  which  it  was 
stated  that  a  true  copy  of  the  writ  had  been  delivered  to 
the  sheriff's  officer.  The  plaintiff,  therefore,  had  done 
what  was  required  of  him  by  the  statute  2  Will.  4,  c.  39, 
8,4.  The  plaintiff  surely  should  not  be  deprived  of  his 
just  rights  on  account  of  a  technical  error  like  the  present, 
committed  by  a  person  over  whom  he  had  no  controul,  and 
which  was  solely  attributable  to  an  old  printed  form  having 
VOL.  vi.  o  D.  p.  c. 
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been  used  without  the  necessary  alteration  in  the  name  of 
Brashour     *^^  Sovereign.     The  arrest  was  regular,  and  therefore  the 
V-  defendant  ought  not  to  be  discharged  out  of  custody, 

although  the  irregularity  complained  of  might  be  a  reason 
for  his  having  an  amended  copy  of  the  writ.  It  might  be 
said  that  the  arrest  was  not  complete,  for  that  the  service 
of  a  true  copy  was  a  necessary  ingredient  in  order  to 
render  it  regular;  but  the  statute  required  that  the  de- 
fendant should  be  served  *^  upon  or  forthwith  after  the 
arrest/'  and  it  was  therefore  clear  that  the  custody  was 
good  (a). 

BosAKQUETy  J. — How  is  the  defendant  to  know  that  he 
is  lawfully  in  custody,  unless  the  copy  of  the  writ  served 
on  him  is  correct  ?  Have  not  many  prisoners  been  dis- 
charged on  similar  grounds  ? 

W.  H.  Wai8on.^^ln  those  cases  there  was  some  defect 
in  the  copy  delivered  by  the  plaintiff  to  the  sheriff,  or  in 
the  original  writ. 

CoLTMAN,  J. — The  arrest  in  this  case  is  not  the  point, 
but  the  detention.  In  the  case  of  Hodd  v.  Langridge  (6) 
the  Court  held,  that  the  copy  of  the  writ  served  on  the 
defendant  must  be  regular,  and  that,  if  a  defective  copy 
were  given,  the  Court  would  presume  that  that  delivered 
to  the  sheriff  was  also  irregular. 

W.  H.  Watson  then  urged,  that  the  defendant  was  out 
of  time  in  coming  to  the  Court  so  long  after  the  arrest. 
Twenty-three  days  had  elapsed  between  the  time  of  his 
arrest  and  his  applying  for  the  present  rule.  Primrose  v. 
Baddeley  (c)  was  an  authority  to  shew  that  such  an  appli- 


(a)  See  Shearman  v.  M'Knighty         {b)  Ante,  Vol.  5,  p.  721. 
ante.  Vol.  5,  p.  672.  (r)  Ante,  Vol.  2,  p.  350. 
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cation  must  be  made  within  a  reasonable  timei  and  that  the        1837. 
rule  applied  to  prisoners  as  well  as  others;  and  Cox  v.  TuU     ^ 
hck  (a)  shewed  that  when  the  irregularity  was  in  proceed-  »• 

RUSBBLL* 

ings  had  in  vacation,  the  application  might  be  made  at 
chambers,  and  that  the  parly  could  not  wait  until  the  first 
four  days  of  term. 

WiUe,  Serjt.,  stated  that  the  matter  had  been  taken  to 
chambers  two  days  after  the  arrest,  and  had  been  ad- 
journed for  consideration. 

W,  H.  Watson. — As  this  did  not  appear  on  the  affi- 
davits, the  Court  could  not  take  it  from  the  statement  of 
counsel. 

CoLTMAN,  J. — In  Fowell  v.  Peire  (6),  a  party  applying 
to  the  Court  after  nineteen  days,  and  objecting  to  a  defect 
iD  the  affidavit  to  hold  to  bail,  was  held  to  be  too  late. 

Wilde ^  Serjt.,  in  support  of  the  rule,  contended  that 
the  arrest  was  not  regular,  unless  the  whole  of  the  terms 
required  by  the  statute  had  been  complied  with.  Although 
the  statute  did  not  absolutely  say  that  the  arrest  should 
be  void  unless  all  the  things  required  were  done,  yet  the 
Courts  had  given  effect  to  its  meaning,  in  requiring  the 
terms  to  be  strictly  fulfilled.  The  custody  of  the  de- 
fendant must  be  entirely  legal,  and  it  was  no  answer  to 
say  that  the  failure  was  in  any  particular  person.  No  de- 
fendant could  be  rightfully  in  custody  under  the  statute, 
unless  he  received  a  true  copy  of  the  writ  of  capias ;  and 
whether  it  was  that  the  writ  was  wrong,  or  that  the  copy 
was  wrong,  it  was  immaterial,  and  the  error  was  equally 
available.  The  very  fact  of  his  being  in  custody  would 
prevent  him  from  ascertaining  where  the  error  commenced. 

(a)  Ante,  Vol  2,  p.  47-  (*)  Ante,  Vol.  6,  p.  276. 

o  2 
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1837.        Then,  with  regard  to  the  question  of  time^  it  was  suflScient 

Brashour     ^^^  *^®  defendant  to  say  that  he  was  now  in  custody,  and» 

^    '-  that  custody  being  illegal,  he  would  be  entitled  to  his  dis- 

RUBSBLL.  ^  ft  &      ' 

charge.  The  objection  was  not  a  mere  technical  one  to 
the  want  of  form  of  an  affidavit,  but  it  was  a  substantial 
one  to  the  legality  of  the  custody ;  and  there  was  an  ob- 
vious distinction  between  the  two  cases ;  the  one  depended 
on  the  practice  of  the  Court,  the  other  on  the  statute.  If 
a  correct  copy  had  been  served,  the  case  might  have 
assumed  a  different  aspect;  but  it  was  not  so,  and  there- 
fore the  objection  as  to  time  could  not  apply  to  the  case. 
The  statute  was  for  the  benefit  of  defendants,  and  a  strong 
opinion  was  given  by  this  Court  in  the  case  of  Nicol  v. 
Boyne  (a),  of  the  necessity  of  adhering  strictly  to  the  pre- 
cise forms  which  were  given  by  statutes.  The  case  of 
Smith  V.  PenneU  {b)  was  also  in  point.  The  plaintiff  could 
not  lose  any  thing  by  this  rule  being  granted,  for  he  had 
his  remedy  against  the  sheriff  in  the  event  of  his  suffering 
by  his  neglect;  but  it  was  enough  for  the  defendant  to 
say  that  there  had  been  an  irregularity,  and  to  claim  the 
benefit  of  the  statute. 

Tin  DAL,  C.  J. — I  think  this  application  comes  too  late, 
and  it  is  a  fault  on  the  part  of  the  defendant  that  he  has 
made  no  excuse  for  not  applying  to  a  judge  at  cham- 
bers. It  is  a  rule  often  acted  upon,  that  unless  some  suffi- 
cient cause  is  shewn  for  not  applying  to  the  Court  on  any 
ground  of  irregularity,  an  application  will  not  be  enter- 
tained after  eight  days  shall  have  elapsed,  which  is  the 
time  limited  for  putting  in  special  bail.  A  question  has 
arisen,  as  to  whether,  in  consequence  of  the  error  in  the 
copy  of  the  capias,  delivered  to  the  defendant,  the  arrest 
is  void,  or,  whether  the  error  amounts  to  more  than  an 
irregularity,  and  on  looking  at  the  rule  of  10  Reg.  Gen. 

(a)  Ante,  Vol.  2,  p.  761.  (h)  lb.,  p.  664. 


Russell. 
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M.  T.  3  Will.  4(«),  I  think  it  is  an  irregularity  only.  By  1837. 
that  rule,  it  is  clear,  that  on  an  application  to  the  Court  _  v. 
by  the  party  who  sued  out  the  writ,  any  irregularity  may 
be  permitted  to  be  amended,  and  if  that  be  so,  I  think  the 
present  case  comes  within  the  rule  to  which  I  have  re- 
ferred, and  the  application  is  consequently  too  late.  It  is 
unnecessary  to  go  into  the  other  point  as  to  whether  this 
neglect  of  the  sheriff's  officer,  would  be  sufficient  to  in- 
duce the  Court  to  discharge  the  defendant  out  of  custody, 
but  I  think  there  is  no  doubt  that  it  would  be  so. 

BosANQUET,  J. — I  am  of  the  same  opinion,  and  I  do  not 
think  it  necessary  to  repeat  the  grounds  stated  by  the 
chief  justice,  but  I  think  that  this  omission  to  state  cor- 
rectly the  name  of  the  king  or  queen,  falls  within  the  rule 
of  M.  T.  3  Will.  4.  Then  it  is  quite  clear,  that  it  must 
be  taken  advantage  of  in  reasonable  time,  and  eight  days 
is  the  time  limited  in  a  case  of  this  description.  That  has 
been  decided,  and  it  has  been  acted  upon  frequently  at 
chambers.  On  the  other  point,  it  is  unnecessary  to  give 
any  opinion,  although  I  should  be  very  sorry  to  be  sup- 
posed to  have  any  doubt  on  the  subject. 

Coi«TMAN,  J. — I  am  of  the  same  opinion. 

Rule  discharged« 
(a)  Ante,  Vol.  1,  p.  473. 


DowNTON  r.  Styles. 

JSEST  had  obtained  a  rule  nisi  for  an  attachment  against  An  affidavit  in 
W.  Finch,  an  attorney  of  the  Court,  for  not  obeying  an  for  an  attach^  ^ 
order  of  this  Court.  rit^ro" 

obeying  an 
order  of  Court,  not  stating  him  to  be  an  attorney  of  the  Court  in  which  the  rule  has  been  obtained, 
it  sufficient,  since  1  Vict.  c.  50,  s.  4. 


L 
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1837. 


DOWHTON 

Sttlbs. 
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R,  V.  Richards  shewed  cause. — He  objected  to  the  aflfi* 
davit  on  which  the  rule  bad  been  obtained^  on  the  ground 
of  its  not  stating  the  attorney  to  be  an  attorney  of  this 
Court. 


Best,  contra,  contended,  that  Finch  was  clearly  shewn 
to  be  an  attorney ;  and  that  as,  by  the  statute  1  Vic.  c.  56, 
s.  4,  an  attorney  of  one  Court  was  permitted  to  practise 
in  another,  and  provided  that  he  should  be  liable  to  the 
jurisdiction  of  that  Court,  as  if  he  bad  been  duly  admitted, 
the  description  was  sufficient 

TiNDAL,  C.  J.,  was  of  opinion  that  the  affidavit  was 
sufficient. 

On  the  merits  the  rule  was  discharged. 

Rule  discharged. 


Where,  in  an 
action  which 
was  referred  to 
an  arbitrator, 
there  were  two 
issues,  but  only 
one  breach,  and 
the  arbitrator, 
in  his  award, 
directed  a  ver- 
dict to  be  en« 
tered  on  the 
first  issue,  with 
If.  damages, 
and  on  the  se- 
cond issue  with 
13«.  4d.  da- 
mages:— Held, 
snfflcient 


Smith,  Administratrix,  v.  The  Festinioo  Railway 

Company. 

x^OWLING  moved  for  a  rule  nisi  to  set  aside  an  award, 
on  the  ground  of  its  being  bad  on  the  face  of  it.  The  plain- 
tiff was  administratrix  of  John  Smith,  her  husband,  and 
the  action  was  brought  on  an  agreement,  by  which  the 
intestate  agreed  to  perform  certain  work  for  the  defendants 
in  making  a  railway,  for  which  he  was  to  be  paid  6000/., 
in  instalments,  as  the  work  was  done.  The  declaration 
alleged  seven-eighths  of  the  work  to  have  been  done,  but 
that  the  defendants  did  not  pay  the  instalments  as  they 
became  due,  the  seventh  still  remaining  unpaid.  The 
defendants  pleaded,  first,  the  non-performance  of  the  work 
in  the  manner  alleged ;  and  secondly,  that  they  had  paid 
the  instalments  according  to  the  tenor,  intent,  and  mean- 
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ing  of  the  covenant,  as  they  became  due*  The  cause 
came  down  for  trial  at  Liverpool  before  Coliman,  J.,  but 
was  referred  to  an  arbitrator,  with  all  matters  in  difference, 
the  costs  of  the  reference  and  of  the  cause  to  abide  the 
event.  The  arbitrator,  in  his  award,  directed  that  a  ver- 
dict should  be  entered  for  the  plaintiff  on  both  issues ;  on 
the  first  issue,  with  Is,  damages,  and  on  the  second  with 
13s»  ird.  damages.  This  finding,  it  was  now  urged,  was 
uncertain  ;  for  the  first  two  issues  were  on  one  breach, 
and  the  arbitrator  therefore  should  have  directed  the  ver- 
dict to  be  entered  with  reference  to  the  breach,  and  not 
with  reference  to  the  issues,  and  should  have  fixed  some 
one  specific  sum. 
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1837. 

Smith 

V, 

FEstiMioa 

Railway 

coupasit. 


TiNDAL,  C.J. — ^Why  should  not  the  two  sums  be 
added  together,  and  the  verdict  entered  for  14^.  4c/.?  The 
arbitrator  had  a  right  to  find  nominal  damages  on  the  first 
plea,  binding  it  to  be  untrue  in  fact,  and  that  the  plaintiff 
bad  done  the  work.  I  do  not  see  that  we  ought  to  go  out 
of  oar  way  to  discover  a  fault  in  the  finding  of  the  arbi- 
trator. The  result  appears  to  be  that  he  went  into  the 
accounts  between  the  parties,  and  found  135.  4fd.  due. 

Cowling  referred  to  the  case  of  Mortin  v.  Burge  (a). 

TiNDAL,  C.J. — The  arbitrator  directs  the  verdict  to  be 
entered  on  each  of  the  issues,  and  I  think  it  would  be 
straining  to  get  rid  of  the  justice  of  the  case  if  we  were 
to  grant  this  rule.  The  two  sums  added  together  would 
make  a  very  good  sum  to  be  entered  as  the  amount  of  the 
verdict. 

Rule  refused. 


(a)  4  Ad.  &  Ell.  973. 
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An  aflSdavit  of 
debt,  alleging 
the  defendant 
to  be  indebted 
in  184/.  on  a 
promissory  note 
"drawn  and 
made  payable 
for  the  like 
sum,"  is  suflB- 
cient,  and  the 
amount  of  the 
note  need  not 
be  more  ape- 
dfically  men- 
tioned. 

The  jurat  of 
an  affidavit 
sworn  before  a 
commissioner, 
stating  it  to 
have  been  re- 
ceived "by  vir- 
tue of  a  com- 
mission forth," 
and  omitting 
the  word  "  is- 
sued," is  suffi- 
cient. 

An  objection 
to  an  affidavit 
of  debt,  that  it 
is  not  intitled 
in  any  Court 
roust  be  taken 
within  the  time 
limited  for  en- 
tering an  ap- 
pearance, and, 
in  the  case  of  a 
prisoner,  sick- 
ness does  not 
excuse  delay. 


Daley  v.  D'Arcy  Mahon. 

JoLURLSTONE  moved  for  a  rule  nisi  to  discharge 
the  defendant  out  of  custody^  on  his  entering  a  common 
appearance.  The  ground  on  which  he  applied  was  a 
defect  in  the  affidavit  of  debt,  as  it  did  not  state  the 
amount  of  the  promissory  note,  on  which  the  action  was 
brought.  The  affidavit  merely  stated  that  the  defendant 
was  indebted  in  1 84/.  on  a  promissory  note  **  drawn  and 
made  payable  for  the  like  sum."  The  case  of  MoUneux 
V.  Dortnan^a)  was  relied  on. 

Tindal,  C.  J. — The  affidavit  clearly  indicates  the 
amount  of  the  note,  and  I  think  it  is  sufficient. 

Hurlstone  then  objected  to  the  jurat.  It  stated  the  af- 
fidavit to  have  been  sworn  before  a  Commissioner  in  Ire- 
land **  by  virtue  of  a  commission  forth  from  the  Court  of 
Common  Pleas."  The  word  "  issued"  was  omitted,  and 
this,  it  was  contended,  was  material,  as  without  the  word, 
the  jurat  was  unintelligible. 


TiNDAL,   C.  J. — The   meaning  of  the  jurat  is  plai 
enough,  and  you  cannot  be  successful  on  that  objection. 


Hurlstone  made  a  third  objection  to  the  affidavit,  that 
it  was  not  intitled  in  this  Court  pursuant  to  1  Reg. 
Gen.  H.  T.  SWill.  4,  s.  4,  and  urged  that  it  could  not 
therefore  be  used.  The  rule  was,  '^  An  affidavit  sworn 
before  a  Judge  of  any  of  the  Courts  of  King's  Bench, 
Common  Pleas,  or  Exchequer  shall  be  received  in 
the  Court  to  which  such  Judge  belongs,  tliough  not  inti- 
tled of  that  Court ;  but  not  in  any  other  Court,  unless 


(a)  Ante,  Vol.  3,  p.  662. 
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intitled  in  the  Court  in  which  it  is  to  be  used*'  (a).  He^  1837' 
however^  pointed  out  tiiat  the  case  had  already  been  be- 
fore a  Judge  at  Chambers,  and  an  objection  having  been 
taken  to  the  application,  on  the  ground  of  its  being  too 
late,  and  some  doubt  being  entertained  by  the  Judge, 
it  was  agreed  that  the  case,  should  stand  over  for  the 
opinion  of  the  Court.  The  arrest  was  the  S5th  July,  and 
the  application  to  the  Judge  was  not  made  until  the  1 5th 
August. 

TiNDAL,  C.  J. — The  rule  has  been,  that  such  an  objec- 
tion should  be  taken  before  the  time  limited  for  entering 
an  appearance  has  expired. 

Hurlstone  said  that  there  were  contrary  decisions  upon 
the  subject.  In  Rock  v.  Johnson  (6),  which  was  a  deci- 
sion in  the  Court  of  Exchequer,  it  would  appear  that  the 
rule  ivas  not  so  strict  with  regard  to  prisoners,  as  with 
respect  to  persons  at  large.  It  was  true  that  in  Fowett  v. 
Petre  (c),  the  Court  of  King's  Bench  held  that  such  an 
application  by  a  prisoner,  after  nineteen  days,  was  too  late ; 
but  in  Primrose  v.  Baddeley  (d)  it  was  said,  that  the  de- 
lay might  be  accounted  for  by  an  affidavit.  Here,  an  affi- 
davit was  made  by  the  defendant,  which  stated,  that  the 
deponent  had  been  suifering  from  ill  health,  which  was  of 
80  serious  a  nature,  that  he  was  entirely  prevented  from 
attending  to  business. 

TiNDAL,  C.  J. — I  do  not  think  that  is  a  ground  on  which 
the  defendant  can  be  excused  by  the  Court ;  but  it  must 
be  «ome  such  reason,  as  that  his  attorney  has  deceived 
him,  or  acted  unfairly  by  him.  He  put  his  affairs  into 
the  hands  of  bis  attorney,  and  his  personal  attendance  to 

(a)  Ante,  Vol.  1,  p.  194.  (c)  Ante,  Vol.  6,  p.  276. 

\b)  Ante,  Vol.  4,  p.  406.  (rf)  Ante,  Vol.  2,  p.  360. 
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the  business  was  unnecessary.  Besides,  if  personal  afflic- 
tion were  a  ground  for  excuse,  the  want  of  money,  which 
is  in  one  sense  an  affliction,  might  be  urged  in  some  fu- 
ture case.  I  was  disposed  to  grant  a  rule  on  the  want  of 
title  to  the  affidavit,  but  owing  to  the  tardiness  of  the  de- 
fendant in  coming  to  the  Court,  I  must  refuse  to  do  so. 


Rule  refused. 


Where,  in  an 
action  of  libel, 
the  plaintiff 
demurs  to  the 
pleas  to  the 
second  count  in 
the  delaration, 
takes  issue  on 
those  pleadtd 
to  the  first 
count,  and  re- 
plies de  injurii 
to  the  pleas  to 
the  third  count, 
and  obtains 
judgment  on  the 
demurrer;  the 
Court  will  not 
permit  him  to 
withdraw  his 
replication  to 
the  pleas  to  (he 
third  count,  and 
demur,  on  the 
ground  that 
those  pleas  are 
open  to  the 
same  objection 
as  tho>e  before 
demurred  to, 
but  will  permit 
him  to  with- 
draw the  first 
and  third 
counts  of  the 
declaration. 


DeLEGAL  €?.  HlOHLBY. 

rVlLDEf  Serjt.,  had  obtained  a  rule  calling  on  the  de- 
fendant to  shew  cause  why  the  record  should  not  be 
amended  by  striking  out  the  first  count  in  the  declaration, 
and  by  withdrawing  the  replication  of  de  injuri&  to  the 
pleas  to  the  third  count,  and  substituting  a  demurrer  for 
those  pleas. 

Talfourdy  Serjt.,  and  E.  V.  Williams ^  shewed  cause. 
It  was  an  action  brought  to  recover  damages  for  the  pub- 
lication of  a  libel,  which  consisted  of  a  statement  of  the 
proceedings  in  a  charge  made  before  the  Lord  Mayor  at 
the  Mansion-house,  London,  and  the  declaration  contained 
three  counts.  The  defendant  pleaded  several  pleas,  justify- 
ing the  publication  as  a  true  account  of  the  proceedings, 
and  the  plaintiff  demurred  to  those  pleas  which  were  plead- 
ed to  the  second  count  of  the  declaration  and  replied  de 
injuria  to  those  pleaded  to  the  third  count.  On  argument 
the  Court  held  the  pleas  to  be  bad,  on  the  ground  that  in 
the  statement  there  were  contained  some  observations  of  a 
nature  injurious  to  the  plaintiff's  character,  which  were 
made  by  a  person  in  Court,  who  held  the  situation  of  clerk 
to  the  Lord  Mayor,  and  who  therefore  was  not  called  upon 
by  his  duty  to  say  anything.  Judgment  was  therefore  given 
for  the  plaintiff  on  this  demurrer,  and  the  object  of  the  pre- 


MICHABLMAS  TERM;  1  VICT.  195 

aent  rule  was  to  withdraw  the  replication  of  de  injuria  to 
the  pleas  to  the  3rd  count  of  the  declaration^  in  order  that      -^ 
they  also  might  be  demurred  to  on  the  above  ground^  as  it  tr* 

was  suggested  that  they  were  liable  to  the  same  objection. 
It  was  submitted,  however,  that  as  this  was  an  application 
entirely  to  the  discretion  of  the  Court,  and  as  the  plaintiff's 
case  was  not  of  a  nature  to  entitle  him  to  any  favour,  the 
Court  would  discharge  the  rule.  No  precedent  could  be 
found  for  such  an  alteration  being  made.  The  case  otSiro^ 
iher  v.  Randerson  {a)  was  in  point.  That  was  an  action  of 
trespass  for  an  assault,  and  the  pleas  were,  first,  not  guilty ; 
and,  secondly,  a  justification:  the  plaintiff  replied,  join- 
ing issue  on  these  pleas  and  new  assigning,  and  the  defend- 
ant demurred  to  the  replication  and  the  new  assignment. 
On  the  first  issue  there  was  a  verdict  with  151.  damages, 
and  on  the  second  issue,  nominal  damages  were  given. 
The  plaintiff  then  entered  a  nolle  prosequi  as  to  the  new 
assignment,  and  gave  the  defendant  judgment  on  the  de- 
murrer, and  the  Court  set  aside  the  nol.  pros.  Mr.  Justice 
Coleridge  there  laid  down  the  principle  that  the  noL  pros, 
might  be  entered  as  to  the  whole  cause  of  action  ;  but,  if 
the  plaintiff  proceeded  as  be  desired,  he  would  be  taking 
the  chance  of  a  verdict  on  the  general  issue,  and  then^  if 
he  succeeded,  he  would  abandon  his  new  assignment, 
keeping  all  he  could  get  by  the  verdict.  In  De  Rutzen 
V.  Lloyd  (6)  the  principle  of  that  case  was  recognised  in- 
cidentally. 

Wilde 9  Serjt.,  contr4,  said  that  the  reason  for  striking 
out  the  first  count  was,  that  some  doubt  existed  as  to  its 
sufficiency,  and  it  was  the  constant  practice  to  allow  one 
of  several  counts  to  be  withdrawn.  The  pleas  to  the 
second  count  had  been  already  held  bad,  and  it  would  be 
therefore  useless  to  go  down  to  trial  on  the  pleas  to  the  third 

(a)  Ante,  Vol.  5,  p.  280.  (6)  5  Ad.  &  EU.  456. 
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county  for  even  if  the  defendant  should  obtain  a  verdict, 
the  plaintiff  would  be  entitled  to  judgment  non  obstante 
veredicto,  as  they  were  open  to  the  same  objection. 

Tin  DAL,  C.  J. — This  is  a  case  in  which  we  can  lay  down 
no  general  rule,  but  I  confess  I  do  not  think  that  the 
plaintiff,  afker  having  made  this  election,  and  joined 
issue,  is  entitled  to  adopt  this  course.  He  may,  however, 
strike  out  his  first  and  third  counts,  for,  as  to  them,  he  is 
at  liberty  to  enter  a  nolle  prosequi,  on  paying  the  defend- 
ant bis  costs  occasioned  by  the  amendment,  but  we  cannot 
permit  him  to  withdraw  his  replication  and  demur. 

The  other  Judges  concurred. 

Rule  discharged  accordingly. 


A  plea  of  the 
bankruptcy  of 
one  of  the 
plain  tiflBi  since 
the  commence- 
ment of  the 
action,  is  not 
an  Issuable  plea, 
within  the  terms 
of  pleading 
"issuably." 
imposed  on  ob- 
taing  time  to 
plead. 


Staples  and  Another  v.  Holdsworth* 

Greenwood  had  obtained  a  rule  in  this  action, 
which  was  in  assumpsit,  for  pleading  the  bankruptcy  of 
one  of  the  plaintiffs  since  the  commencement  of  the  suit. 
It  appeared  that  the  action  was  commenced  in  the  year 
1837,  and,  in  Trinity  Term  of  that  year,  a  declaration 
was  delivered.  On  the  37th  of  November,  an  order  for 
time  to  plead  was  obtained  by  the  defendant;  and,  after 
that,  owing  to  the  absence  of  one  of  the  plaintiffs  from 
England,  the  plaintiff  did  not  proceed  until  September, 
1836.  A  term's  notice  was  then  given  by  the  plaintiffs,  and 
a  demand  of  plea  made ;  but,  on  the  8th  of  May,  1837,  the 
order  for  time  to  plead  was  renewed,  upon  the  terms  of 
pleading  issuably,  rejoining  gratis,  and  taking  short  notice 
of  trial.  The  question  raised  by  the  present  rule  was, 
whether  a  plea  of  the  bankruptcy  of  one  of  the  plaintiffs, 
since  the  commencement  of  the  action,  was  an  issuable 
plea,  within  the  meaning  of  the  terms  imposed. 
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A.  V,  Richards  shewed  cause  against  the  rule,  and        1B37. 
stated   that  a  summons  had  already  been  taken  out  at      sfaplks 
chambers  with  the  same  object  as  the  present  rule^  but   „      *'- 

"^  ^  UOLDBWORTII. 

an  order  was  refused  by  Mr.  Justice  Bosanquet;  so  that, 
in  fact,  the  present  application  was  for  a  review  of  tlie 
decision  of  that  learned  Judge.  It  was  admitted,  that, 
under  the  terms  of  the  order  to  plead  issuably,  the  defen- 
dant was  no  doubt  entitled  to  plead,  not  merely  the  gene- 
ral issue,  but  any  other  pleas  on  which  the  plaintiff  might 
take  issue,  and  go  to  trial  on  the  substantial  merits  of 
the  case.  A  plea  in  abatement  was  not  an  issuable  plea, 
nor  was  a  plea  of  alien  enemy,  nor  plene  ad  minis  travit; 
why,  therefore,  should  a  plea  of  bankruptcy  be  considered 
issuable?  In  Chitty's  Precedents  of  Pleading  (a)  a  case 
of  Barker  v.  Skinner  was  referred  to,  where  it  had  been 
held,  before  Paiieson^  J  ,  at  chambers,  that  a  plea  of  the 
bankruptcy  of  one  of  the  plaintiffs  since  the  commence- 
ment of  the  action,  was  not  an  issuable  plea.  Besides,  he 
had  an  affidavit,  made  by  the  assignee  of  the  bankrupt, 
who  swore  that  he  had  not  interfered,  and  did  not  intend 
to  interfere,  with  the  action,  or  to  make  any  claim  on  the 
defendant. 

Wilde^  Serjt,  and  Greenwood,  in  support  of  the  rule. — 
Under  an  order  to  plead  issuably,  a  party  could  not  be 
compelled  to  give  up  a  substantial  defence  to  the  action. 
By  the  63rd  section  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16, 
it  was  provided,  *^  that  the  Commissioners  of  Bankrupts 
should  convey  all  present  and  future  personal  estates  of  a 
bankrupt,  and  all  property  which  might  come  to  him  before 
he  should  have  obtained  his  certificate,  as  well  as  all  debts 
due  to  the  bankrupt,  to  the  assignee;  and  such  assignment 
should  vest  the  property,  right,  and  interest  in  the  assig- 
nees; and,  after  the  assignment,  neither  the  bankrupt,  nor 

(a)  Page  11. 
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1837-        any  other  person  claiming  through  or  under  him^  should 

Staples       ^^^^  ^^^  power  to  recover  the  same,  nor  to  make  any  release 

V-  or  discharge  thereof;  but  the  assignees  should  have  like  re- 

HOLDSWORTH.  .  ,  .         i      .  111 

medy  to  recover  the  same  in  their  own  names,  as  the  bank* 
rupt  himself  might  have  had^  if  he  had  not  been  adjudged 
bankrupt/'  This  act,  therefore,  was  specific  in  shutting 
out  the  bankrupt  from  any  right  to  receive  the  proceeds 
of  the  action.  The  pleas  which  had  been  referred  to,  as 
being  of  a  similar  character  to  that  of  bankruptcy,  were 
only  of  a  nature  to  raise  a  temporary  disability,  and  to 
delay  the  action,  but  not  to  defeat  it. 

BosANQUET,  J.-^There  is  a  case  of  Searlev^Bradshaw  {a), 
in  which  a  defendant,  in  an  action  against  him  as  admini- 
strator, being  under  terms  to  plead  issuably,  pleaded  plene 
administravit  and  his  own  bankruptcy ;  and  it  was  held, 
that  the  plaintiflP  was  at  liberty  to  sign  judgment  as  for 
want  of  a  plea* 

Wilde,  Serjt. — The  argument  in  that  case  turned  on  the 
question  as  to  how  far  the  plea  of  the  defendant's  own 
bankruptcy  was  available,  as  there  must  have  been  a  de- 
vastavit before  the  bankruptcy.  Minchin  v.  Hart  (6)  was 
a  case  where  an  opinion  was  expressed  at  variance  with 
the  decision  at  chambers ;  and  that  decision,  indeed,  ap- 
peared to  have  been  given  with  reference  to  the  particular 
circumstances  of  the  case,  and  not  in  pursuance  of  any 
general  rule.  Kinnear  v.  Tarrant  {c)  was  a  ease  in  which 
it  was  held,  that,  to  a  scire  facias  against  bail  upon 
their  recognizance,  it  was  competent  to  the  defendant  to 
plead,  in  bar  against  the  issuing  of  execution,  that,  before 
the  time  of  issuing  the  alias  writ  of  scire  facias,  the  plaintiff 
became  bankrupt,  and  a  commission  issued  against  him» 
Up  to  that  time,  an  idea  had  existed  that  the  assignees 

(a)  Ante,  Vol.  2,  p.  289.  (b)  1  Gbitt.  Rep.  215. 

(c)  16  East,  622. 
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could  go  on  in  the  name  of  the  bankrupt;  but  there,  the        1837* 
law  was  considered,  and  a  decUion  given  that  they  could 
not.    Mr.  Baron  Bayley  referred  to  the  case,  as  correct-  v- 

ing  the  law  in  this  point,  in  Biggs  w  Cox  (a).  The  decision 
in  Stadhobne  v.  Hodgson  (b),  that  the  Statute  of  Limi- 
tations was  not  an  issuable  plea,  was  overruled  by  the 
subsequent  case  of  Rncker  v.  Hannay  (c).  So  far  from 
there  being  any  reason,  in  fact,  why  that  plea  should  not 
be  pleaded,  it  was  so  distinctly  to  the  merits,  that  a  defend* 
ant  might  plead  it  against  a  special  order.  So  long  as 
the  plea  barred  the  plaintiff*  in  the  action,  it  was  good* 
and  could  not  be  objected  to  as  not  issuable.  After  an 
order  to  plead  issuably,  a  special  demurrer  was  allowed : 
Barker  v.  Gleadow  (cQ,  which  was  a  decision  overruling 
Sawiett  V.  Gillard  (e),  and  other  cases  of  that  class. 
Newnham  v.  Dowding  {/)  was  a  case,  also,  where  it  was 
held  that  a  special  demurrer  might  be  pleaded,  after  an 
order  to  plead  issuably,  on  the  ground  of  misjoinder  of 
counts  in  the  declaration.  The  merits  were  any  such  ob- 
jections as  were  answers  to  the  plaintiff^'s  cause  of  action, 
whether  they  depended  on  an  act  of  Parliament  or  not. 
They  were  not  the  moral  merits,  but  those  which  were 
legal,  for  an  inquiry  into  the  moral  merits  of  a  case  was 
too  wide  to  be  entertained  by  the  Court.  The  rules  of 
law  and  of  evidence  were  not  framed  for  them,  and  the 
Court,  in  deciding  on  them,  would  be  deciding  on  a  ques- 
tion not  within  their  jurisdiction.  Maddocks  v.  Holmes  (g) 
was  also  cited. 

Cur.  adv.  vult. 

TiNDAL,  C  J. — This  was  a  motion  for  leave  to  plead 
the  bankruptcy  of  one  of  the  plaintiffs,  which  took  place 

(a)  4  B.  &  C.  920.  (e)  6  D.  &  R.  620. 

(i)  2  T.  R.  390.  (/)  1  Chitt.  711. 

(c)  3  T.  R.  124.  (ff)  1  Bos.  &  P.  228. 
(40  Ante,  Vol.  5,  p.  134. 
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1837.        after  the  commencement  of  the  action^  in  addition  to  the 

&TAPL         P'^*  ^^  ^^^  assumpsit.     It  was  made  by  way  of  appeal 
V.  from  the  decision  of  a  judge  at  chambers,  who  had  refused 

to  allow  the  two  pleas.  The  defendant  had  had  time 
given  him  to  plead  on  the  usual  terms,  one  of  which  was, 
that  he  should  plead  issuably  ;  and  the  question  debated 
on  the  motion  before  us,  was,  whether  the  proposed  plea 
is  an  issuable  plea  within  the  meaning  of  a  judge's  order; 
and  we  arc  of  opinion  that  it  is  not.  The  meaning  of  the 
terms  *'  pleading  issuably,"  as  stated  by  Lord  Kenyan  (a), 
is,  not  merely  pleading  a  plea  on  which  issue  may  be  taken, 
but  such  a  plea  as  goes  to  the  merits ;  and  the  substantial 
merits  of  the  action  in  this  case  are,  whether  the  defend- 
ant  ever  entered  into  the  alleged  contract,  and  whether 
be  has  broken  it ;  but  the  effect  of  the  proposed  plea,  if 
allowed,  will  be  merely  to  turn  the  plaintiffs  round,  in 
order  that  the  same  question  may  be  litigated  in  another 
action.  It  is  obvious  that  the  substantial  merits  of  the 
controversy  between  these  parties  may  be  tried  as  well  in 
the  present  action,  as  in  one  to  be  brought  by  the  solvent 
plaintiff^  and  the  assignees  of  the  bankrupt,  against  the 
present  defendant.  It  also  appears  to  us,  that  no  injury 
can  result  to  the  defendant  from  his  being  compelled  to 
try  the  question  of  his  liability  in  the  present  form  of  ac- 
tion ;  for,  if  the  plaintiffs  should  recover  judgment  against 
him,  and  receive  satisfaction,  the  present  defendant  can 
never  be  compelled  to  pay  the  money  over  again.  Or,  if 
we  put  the  case  the  other  way,  and  suppose  the  defendant 
to  succeed  in  the  present  action,  and  obtain  a  judgment 
on  a  plea  which  goes  to  the  merits,  we  are  of  opinion  that 
in  that  case  also,  the  judgment  would  be  a  bar  to  any  sub- 
sequent action  which  might  be  brought  by  (he  solvent 
plaintiff'in  conjunction  with  the  assignees  of  the  bankrupt. 
It  was  argued,  that  the  defendant  may  have  a  good  de- 

(a)  8T.R.  71. 
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fence  against  any  action  to  which  the  assignees  are  par-        1837. 
ties,  thouffh  such  defence  micht  not  be  available  airainst       ^ 
the  present  plaintiffs,  and  that  it  is  unjust  to  deprive  him  «. 

of  any  advantage  which  the  proposed  plea  would  give  him. 
It  appears  to  us,  howeveri  that  the  possibility  of  a  good 
defence  being  made  to  the  action,  if  brought  by  the  as- 
signees,  does  not  render  the  plea  an  issuable  plea  on  the 
merits.  That  must  depend,  not  on  any  extrinsic  circum- 
stances, but  on  the  nature  of  the  defence  raised  by  the 
plea  itself.  If  there  are  any  circumstances  dehors  the  plea^ 
which  would  render  it  fit  that  it  should  be  pleaded,  they 
may,  in  the  particular  case,  furnish  grounds  for  an  appli- 
cation to  be  released  from  the  terms  imposed  by  the 
judge's  order,  but  they  cannot  make  the  plea  itself  an  is- 
suable plea.  Another  argument  pressed  upon  us  has  been, 
that  the  defendant  may  wish  to  examine  the  bankrupt,  or 
to  give  in  evidence  declarations  made  by  the  assignees ; 
but  we  think  the  same  answer  applies  to  this  as  to  the 
preceding  objection.  A  further  ground,  on  which,  the  pro- 
priety of  allowing  the  two  pleas  to  be  pleaded,  becomes 
▼ery  questionable,  is,  that  the  one  is  a  plea  in  bar  gene- 
rally, and  the  other  a  plea  to  the  further  maintenance  of 
the  action ;  but  as  a  decision  on  that  ground  would  pro- 
bably lead  only  to  a  further  application  to  the  Court  in  a 
different  form,  we  have  thought  it  best  to  decide  the  ques- 
tion upon  the  point  which  has  been  argued  before  us ; 
and  we  cannot  but  observe,  that  in  the  particular  case 
before  us,  there  is  the  less  reason  to  doubt  that  the  plea 
is  dilatory,  as  the  assignees  are  stated  to  have  declined 
interfering.  We  therefore  think  this  rule  must  be  dis- 
charged. 

Rule  discharged. 


VOL.  VI.  P  D-  ^'  c. 
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an  account 
stated. 


MoRLEY,  Administrator,  v.  Inglis  and  Others. 

havinit^en  DECLARATION  for  money  had  and  received  to  the 
a  guarantee  for    use  of  the  intestate,  and  on  an  account  stated  with  him. 

the  payment  ©^    y-,,        - 

1600/.,  and  any  The  defendants  pleaded,  that  in  the  life  time  of  the  intes- 
which  might  be  tate,  in  Consideration  that  the  defendants,  at  his  request, 
wrb^Ae^e^'  had  agreed  to  lend  to  John  Comeridge  the  younger  (the 
fendant,aciaim  son  of  the  intestate),  a  sum  of  16002.,  and  would,  with  the 

in  respect  of 

money  so  ad-  consent  of  the  said  John  Comeridge,  hold  the  same  at  the 
guarantee/is^  disposal,  and  place  the  same  to  the  credit  in  account  of  the 
not  the  subject    intestate ;  and  also  in  consideration  that  the  defendants, 

ofa  set-off  to  a  '  ' 

deciaraUon  for  at  the  request  of  the  intestate,  would  advance  to,  or  for,  or 
received,  and  on  on  account  of  the  Said  John  Comeridge,  such  further  sums 

ad  he  might  require  of  the  defendants^  the  intestate,  by  a 
memorandum  in  writing,  guaranteed  and  agreed  with  the 
defendants  to  be  answerable  to  them  for  the  repayment  of 
the  said  sum,  and  also  any  further  sums  which  might  be 
owing  to  them  from  the  said  John  Comeridge,  and  the  de- 
fendants  confiding,  &c.,  did  with  the  assent  of  the  said  John 
Comeridge  hold  the  said  sum  agreed  to  be  lent,  and  which 
was  then  lent  to  him  by  the  said  defendants  on  the  terms 
aforesaid,  at  the  disposal  of,  and  place  the  same  to  the 
credit  in  account  of  the  intestate,  and  did  accordingly 
then  advance  and  pay  the  same  upon  the  terms  aforesaid, 
and  relying  on  the  said  guarantee  did  afterwards,  in  the 
lifetime  of  the  intestate,  advance  and  pay  to  and  for,  and 
on  account  of  the  said  John  Comeridge,  divers  other  sums 
of  money,  and  although  the  time  for  repayment  had  loiig 
since  elapsed,  and  the  said  John  Comeridge  had  been  re* 
quested  to  pay,  yet  nevertheless  he  had  not  paid  the  said 
sums  of  money  advanced,  of  which  the  intestate  in  his 
lifetime  had  notice,  and  was  requested  to  pay ;  but  yet  the 
intestate  in  his  lifetime  had  not  paid,  nor  had  the  plaintiff, 
as  administrator,  paid  the  same  since  the  death  of  the  in- 
testate.    The  plea  then  concluded  with  a  set-off.    De- 
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mfirrer  to  so  much  of  the  defendants'  plea  at  related  to         1837* 

the  guarantee,  that  money  claimed  to  be  due  on  such  a      \^ 

fimarantee  was  not  matter  of  set-off.  v. 

laoLifr 

Martin^  in  support  of  the  demurrer.-^It  was  clear,  from 
the  plea,  that  the  monies  referred  to  as  having  been  lent 
bj  the  defendants,  had  been  advanced  to  the  son  of  tbti 
intestate  and  not  to  the  intestate  himself.  At  common  law 
a  debt  or  other  demand  due  from  the  plaintiff  to  the  de^ 
fendant,  or  any  other  cross  demand,  was  no  answer  to  tHe 
daim  of  a  plaintiff,  and  the  right  to  set-off  such  cross 
debts  was  given  first  by  the  statute  2  Geo.  3,  c.  23,  s.  ld« 
It  was  provided  by  that  section  **  that  where  there  were 
mutual  debts  between  the  plaintiff  and  the  defendant,  one 

debt  might  be  set  against  the  other."    One  debt  therefore 

J 1  .III'  -^  ■  ' 

might  be  8etM>ff  against  another,  but  this  did  not  apply  in 
all  cases.  Then,  first,  a  liability  on  a  guarantee  was  not  a 
debt^  but  it  was  a  collateral  liability,  affecting  the  parties 
only  on  the  default  of  the  principal.  This  was  to  be  coU 
lected  from  the  early  authorities  (a).  The  learned  anno- 
tator  in  the  latter  book  collected  all  the  authorities  upon 
the  subject,  and  it  was  said  at  length,  as  the  principle  to 
be  drawn  from  them,  that  there  must  be  a  special  count  in 
an  action  on  a  guarantee,  and  that  a  general  indebitatus 
assumpsit  count  would  not  do.  Butcfter  v.  Andrews  (6), 
was  a  strong  case  in  point,  and  Marriot  v.  Lister  (c),  was 
also  to  the  same  effect.  In  Mines  v.  Sculthorpe  (d),  the 
same  question  arose  on  an  indebitatus  assumpsit  brought 
for  goods  sold  and  delivered  to  a  third  person,  on  a  writ^ 
ten  guarantee  given  by  the  defendant,  and  the  Court  held 
that  a  special  declaration  was  necessary.  In  Cbitty  on 
Pleading  {e),  it  was  laid  down  in  the  same  way.     Secondly, 


(a)  1  Roll.  Abr.  694,  pl- 30  sad         (c)  1  Wils.  141,  b. 
35;  1  Wms.  Sanod.  211,  b.  (d)  2  Camp.  315. 

(6)  1  Salk.  23.  (e)  Vol.  1,  p.  113. 
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1837.        there  was  no  case  in  which  money  due  on  a  guarantee  was 
^'     '      made  the  subject  of  set-off.     There  was  a  general  coUeC'* 
V.  tion  of  subject-matters  of  set-off  in  Chitty  on  Pleading  (a), 

but  a  liability  on  a  guarantee  was  not  among  those  men- 
tionedy  and  the  present  attempt  appeared  to  be  the  first 
which  had  been  made  to  treat  such  a  liability  as  subject- 
matter  of  a  plea  of  set-off.  In  the  case  of  Crawford  ▼• 
Stirling  (Jb)^  in  which  it  was  distinctly  held  that  a  liability 
on  a  guarantee  was  not  matter  of  set-off*  and  that  case  was 
precisely  parallel  with  the  present.  Here  the  liability  was 
the  loan  to  John  Comeridge  the  younger,  and  nothing 
appeared  but  the  simple  guarantee  to  support  it.  The 
reasons  which  were  given  for  the  decision  in  Crawford  v. 
Stirling  applied  here,  and  that  case  was  therefore  decisive ; 
and  although  it  was  only  a  Nisi  Prius  decision,  it  was  one 
which  had  been  frequently  acted  upon,  and  had  never 
been  questioned.  It  was  to  be  gathered  from  Howlet  v. 
Strickland  (c),  that  the  opinion  of  the  Court  was,  that  the 
subject-matter  of  a  set-off  must  be  a  defined  and  ascer- 
tained debt.  These  authorities  were  besides  supported 
by  many  others.  Com.  Dig.  tit.  Debt.  B.,  Weigall  v. 
Waters  (d),  Colson  v.  Welsh  {e\  Hutchinson  v.  Reid  {f), 
Hardcastle  v.  Netlierwood  (g),  Cooper  v.  Robinson  (A), 
(which  was  a  very  strong  case  in  point).  Grant  v.  The 
Royal  Exchange  Assurance  Company  (t).  Cope  v. 
Joseph  {i)f  was  a  case  in  which  a  contrary  opinion  had 
been  expressed  by  Mr.  Baron  Wood,  but  it  appeared  to 
have  been  given  extra-judicially,  and  quite  without  any 
consideration  of  the  decisions  upon  the  subject.  In  that 
case,  the  defendant  was  held  to  bail  on  a  guarantee,  but  by 
the  old  common  law,  arrest  was  only  permitted  in  cases  of 

(a)  Vol.  3,  p.  798.  (/)  3  Camp.  329. 

(h)  4  Esp.  207.  (g)  5  B.  &  Aid.  93. 

(c)  Coiirp.  56.  (A)  2  Chitt.  Rep.  161. 

(d)  6  T.  R.  488.  (t)  5  M.  &  Sel.  439. 

(e)  1  Esp.  378.  (*)  9  Price,  166. 
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▼iolence.  In  Black.  Com.  (a),  the  law  on  the  subject  of  1837. 
arrest  was  laid  down^  and  the  history  of  its  progressive 
changes  was  to  be  found.  The  present  law,  however,  was 
governed  by  a  series  of  statutory  enactments,  commencing 
with  12  Geo.  1,  c.29,  by  section  Z  of  which  it  was  pro- 
vided, that  no  arrest  should  be  made  except  on  affidavit 
of  the  plaintiff's  cause  of  action  ^  and  affidavit  of  debt  was 
not  mentioned.  Collins  v.  Wallis  (6),  was  a  case  to  which 
the  same  reasoning  would  apply. 

Sir  WiUiam  Follett,  in  support  of  the  plea. — By  the 
form  of  the  plea,  the  nature  of  the  set-off  was,  first,  in 
consideration  that  the  defendants,  at  the  request  of  the 
intestate,  had  agreed  to  lend  and  advance  1600A,  and,  with 
the  consent  of  the  son,  to  hold  the  same  at  the  disposal, 
and  place  it  to  the  credit  of  the  deceased;  so  that  the 
money  was  at  the  disposal  of  the  intestate,  and  it  must  be 
inquired  what  effect  this  would  have  on  the  old  authori- 
ties. The  right  of  set-off  was  undoubtedly  dependent 
npoD  the  construction  to  be  put  on  the  statute,  and  upon 
the  meaning  to  be  given  to  the  term  *'  mutual  debts;*'  but 
he  apprehended  that  that  expression  was  to  be  taken  in 
its  ordinary  signification ;  and  the  sum  being  ascertained 
which  was  alleged  to  be  due  from  one  to  the  other,  it  was 
a  *'  mutual  debt,"  and  a  proper  subject  of  setoff;  for, 
when  the  sum  was  ascertained,  there  was  no  necessity  for 
the  introduction  of  a  jury  to  assess  damages.  He  admitted 
that  where  an  action  in  assumpsit  or  covenant  was  brought 
to  recover  unliquidated  damages,  so  that  the  amount  to 
be  recovered  was  to  be  ascertained  by  the  jury,  no  set-off 
could  be  alleged;  and  so,  also,  a  set-off  could  not  be 
pleaded,  the  amount  of  which  was  uncertain ;  but  the 
amounts  on  both  sides  must  be  defined  and  ascertained,  in 
order  to  entitle  the  defendant  to  his  set-off.     It  had  been 

(a)  Vol.  3,  p.  281.  (6)  1 1  Moore,  248. 


306  CAS>E0  OK  POIKTS  OF  PRACTICE,  C.  P. 

contended,  that  a  claim  on  a  guarantee  was  not  a  subject 
for  an  action  of  debt,  and  that  debt  could  only  be  main* 
tained  for  a  sum  certain.  This  latter  was  not  the  only 
criterion,  however,  by  which  it  could  be  judged  whether 
debt  would  lie ;  and  it  by  no  means  followed  that,  because 
debt  would  not  lie  in  a  particular  case,  that  the  claim 
would  not  be  subject  of  set*of£  In  Com.  Dig.  tit.  Debt, 
many  cases  were  given  in  which  debt  would  lie,  and  would 
not ;  and,  besides,  many  cases  were  cited,  where  it  was 
said  to  lie,  and  where  it  would  be  doubtful  whether  a  set- 
off could  be  supported ;  and,  on  the  other  hand,  there 
were  many  cases  where  a  claim  would  undoubtedly  be 
subject  for  a  set-ofF,  and  where  debt  would  not  lie.  The 
meaning  of  the  term  ''debt"  was,  that  something  was 
owing  from  one  to  another,  and,  no  doubt,  the  amount 
must  be  liquidated.  Debt  would  not,  in  all  cases,  lie 
against  the  acceptor  of  a  bill  of  exchange:  Priddy  ▼• 
Henbrey  (a) ;  as  it  would  not  lie  against  the  acceptor  by 
the  indorsee:  Cloves  v.  Williams^):  but  a  debt  due  on 
a  bill  of  exchange  was  subject-matter  of  a  set-off:  Corn^ 
forth  y.  Rivett  (c).  By  the  Bankrupt  Act,  6  Geo.  4,  c.  16, 
«•  50,  the  liability  under  a  guarantee  was  allowed  to  be 
8etH)ff  against  a  debt  due  to  the  bankrupt.  The  words 
of  the  statute  were, ''  Where  there  has  been  mutual  credit 
given  by  the  bankrupt  and  any  other  person,  or  where 
there  are  mutual  debts  between  the  bankrupt  and  any 
other  person,  the  commissioners  shall  state  an  account 
between  them,  and  one  debt  or  demand  may  be  set  against 
another."  In  the  old  statutes,  the  word  "  demand"  was 
not  inserted.  Rose  v.  Hari  {d)  was  a  decision,  that,  under 
the  term  "  mutual  credits'*  and  ''  mutual  debts,"  alluded 
to  in  the  5  Geo.S,  c.30,  s.28,  a  general  lien  was  not  in- 
cluded ;  but  that  decision  was  given  under  the  impression 

(a)  1  B.  &  Cr.  674.  (c)  2  M.  &  Sel.  610. 

(5)  3  Biof  .  N,  C.  868.  (d)  8  Taunt.  499. 
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that  the  old  enactment  was  still  in  force ;  the  act  of  the        1837- 
49Qeo.3,  CA2I9  however,  having  passed,  by  which  an       MoatEY 
alteration  in  the  law  was  made*    In  the  46  Geo.  8,  c  135,       ^  v. 
8.8,  the  words  ''debt  or  demand"  were  used,  and  they 
were  continued  in  the  subsequent  enactment,  6  Geo.  4, 
c.  16,  S.50;  but  the  clause  in  the  latter  statute,  alluding 
to  mutual  credit,  applied  only  to  transactions  which  must 
end  in  debts :  Rose  v*  Sims  (a),  Hawkins  v.  Whkien  {b\ 
Dickson  V.  Cass  (c).     He  would  admit,  if  it  should  be 
necessary,  that  debt  would  not  lie  on  a  guarantee ;  but 
that  question  did  not  arise.    The  point  in  dispute  was, 
whether  the  liability  on  the  guarantee  was  matter  of  set- 
off.    In  Howlet  t.  Strickland  (already  cited),  it  was  said : 
**  debts,  to  be  set  off,  must  be  such  as  indebitatus  assump* 
sit  would  lie  for ; "  but  that  remark  was  entirely  extra- 
judicial, and  was  one,  therefore,  on  which  the  Court  would 
not  depend ;  but,  at  the  same  time,  he  did  not  dispute  the 
law  of  the  case,  which  was  undoubtedly  good.    In  Thorpe 
▼.  Thorpe  (d),  the  Court  said :  '*  If  the  plaintiff  had  chosen, 
,  instead  of  assumpsit  for  money  had  and  received,  to  bring 
a  special  action  for  the  breach  of  duty,  there  could  be  no 
set-off,  because  it  would  have  been  an  action  for  unliqui* 
dated  damages ;  but,  by  bringing  assumpsit  for  money  had 
and  received,  he  lets  in  the  consequences  of  that  form  of 
action,  one  of  which  is  the  right  of  set-off."     Hutchinson 
V.  Reid  was  very  like  this  case ;  but  nearly  all  the  decisions 
which  had  been  alluded  to  on  the  other  side,  would  be 
found  to  turn  upon  the  principle,  that  the  cause  of  action 
and  the  set-off  must  be  for  liquidated  damages,  or  a  set- 
off could  not  be  admitted.     Fletcher  v.  Dyche  {e)  was  a 
case  in  which  it  was  held,  that  if  two  persons  agreed  to 
perform  certain  work  in  a  limited  time,  or  to  pay  a  stipu- 

(a)  1  B.  k  A^.  521.  {d)  3  B.  &  Ad.  580. 

(ft)  10  B.  &  C.  217.  (e)  2  T.  R.  32. 

(c)  lB.&Ad.343. 
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1837*  lated  weekly  sum  for  such  time  afterwards,  if  it  should 
remain  unfinished,  and  a  bond  was  prepared  in  the  name 
of  both,  but  executed  in  the  name  of  one  only,  with  con- 
dition for  the  due  performance  of  the  work,  or  the  pay- 
ment of  the  weekly  sum,  and  the  work  was  not  finished  in 
time,  such  weekly  payments  were  not  by  way  of  penalty, 
but  were  in  the  nature  of  unUquidated  damages,  and  might 
be  set  off  by  the  obligee  in  an  action  brought  against  him 
by  the  obligor,  who  executed. 

Martin  replied. — In  the  plea,  the  money  was  only  al- 
leged to  be  lent  to  the  son,  and  the  liability,  therefore,  of 
the  intestate  was  only  collateral,  and  not  direct,  for  the 
debt  was  due  from  the  son,  and  not  from  the  intestate.  A 
Yerdict  need  not  be  given  against  the  guarantor  for  the 
full  amount  in  all  cases ;  as  in  the  case  of  the  original  party 
being  solvent,  and  the  action  being  brought  against  the 
guarantor  immediately  on  default  being  made;  at  least  it 
was  more  than  probable  that  the  Court  would  direct  the 
jury  that  they  need  not  find  for  the  whole  sum.  This 
suggestion  was  borne  out  by  Crawford  v.  Stirling  and 
Hardcastle  v.  Netherwood. 

TiNDAL,  C.  J. — It  appears  to  me  that  this  plea  of  set-oflT 
cannot  be  supported.  The  statute  provides,  that ''  when 
there  are  mutual  debts  between  the  plaintiff  and  defen- 
dant, one  debt  may  be  set  against  another."  I  will  not 
lay  down  the  broad  principle,  that  debt,  as  referred  to  in 
the  statute,  shall  be  so  strictly  defined  as  to  mean  such 
claims  only  as  those  for  which  actions  of  debt  will  lie ;  nor 
do  I  think  that  it  is  necessary  to  go  through  the  numerous 
cases  which  have  been  cited ;  but  my  opinion  is,  that  the 
question  in  cases  of  set-off  is,  whether  it  sounds  in  da- 
mages ;  whether  the  amount  is  ascertained ;  in  fact,  whe-  • 
ther  the  damages  are  liquidated.  Here,  the  contract  does 
not  appear  to  be  within  these  conditions,  for  the  simple 
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facts  appear  to  be,  that  the  intestate  undertakes  to  be-         1^7* 
come  responsible  to  the  derendants  for  IGOO/.,  which  they      Moelbt 

should  advance  to  his   son.  and   for  any  further  sums        .   '• 

Ikolii* 

which  might  be  lent  to  him.  Now,  in  that  case,  it  is 
evident  that  there  was  no  ascertained  sum  for  which  the 
intestate  made  himself  liable ;  and,  as  I  think,  no  sum  can 
be  defined  without  the  intervention  of  a  jury,  because,  in- 
dependently of  any  sum  which  might  be  advanced  exceed- 
ing 1600/.,  there  will  also  be  a  question  on  the  amount  of 
further  damages  consequential  on  the  non-performance  of 
the  contract  by  the  son,  and  for  interest.  If  the  defendants 
were  to  sue  upon  the  guarantee,  they  must  do  so  in  special 
assumpsit,  and  allege  the  special  damage.  Then,  if  such 
an  action  were  brought,  the  debt  now  sought  to  be  re- 
covered by  the  plaintiff  could  not  be  set  off  against  it.  In 
the  cases  cited  on  behalf  of  the  defendants,  the  damages 
have  been  liquidated  damages,  where  a  set-off  has  been 
allowed.  Cope  v.  Joseph  and  Collins  v.  Wallis  were  not 
cases  of  set-off.  Independently  of  the  grounds  on  which 
I  have  given  my  judgment,  I  should  have  considered  my- 
self bound  by  the  case  of  Crawford  v.  Stirling. 

Vaughan,  J.,  concurred. 

BosANQUBT,  J. — I  am  of  opinion  that  the  sums  respect- 
ively claimed  by  the  plaintiff,  and  sought  to  be  set-off  by 
the  defendants,  are  not  "  mutual  debts,*'  within  the  statute. 
The  son  of  the  intestate,  it  is  clear,  is  the  debtor  in  the 
case,  and  the  liability  is  merely  collateral. 

CoLTMAN,  J. — My  impression  has  always  been,  that 
such  a  claim  as  that  made  here  by  the  defendants  is  not 
subject  of  set-off;  and  my  opinion  is  now  confirmed  by 
that  expressed  by  the  Court  in  the  case  of  Crawford  v. 
Stirling. 

Judgment  for  the  plaintiff. 
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Judgment  can- 
not be  entered 
nunc  pro  tunc 
pursuant  to 
3  Reg.  Gen. 
H.  T.  4  Will.  4, 
(Pleading 
Rules)i  except 
where  the  delay 
arises  from  the 
act  of  the 
Court 

The  plain- 
tiff obtained 
an  order, 
by  consent,  to 
enter  up  judg- 
ment on  a  cer- 
tain day,  but 
neglected  to 
take  advantage 
of  the  order  in 
consequence  of 
proceedings 
taken  to  issue  a 
fiat  of  bank- 
ruptcy against 
the  defendant, 
and  the  latter 
having  died 
before  the  fiat 
vras  issued, 
judgment  nunc 
pro  tunc  waa 
not  allowed  to 
be  entered  up. 


Vaughan  V.  Wilson. 

rrlLDEf  Seijt.,  had  obtained  a  rule,  calling  on  the 
plaintiff  to  shew  cause  why  an  order  made  by  Mr.  Justice 
Vaughan  should  not  be  rescinded,  and  why  judgment 
which  had  been  entered  up  nunc  pro  tunc,  should  not 
be  set  aside.  It  appeared,  that  the  action  was  brought 
by  the  plaintiff  as  drawer  of  a  bill  of  exchange  for  151/., 
against  the  defendant  as  acceptor.  The  defendant  was 
arrested  on  the  3rd  May,  and  bail  was  put  in  on  the  12th. 
The  plaintiff  then  delivered  his  declaration,  and  on  the 
26th,  the  defendant  pleaded  that  he  had  not  accepted  the 
bill.  Issue  was  joined,  and  the  cause  was  set  down  for 
trial,  fur  the  first  Sittings  in  Trinity  Term,  but  it  was 
continued  until  the  next  Sittings.  An  application  was 
then  made  by  the  defendant's  attorney  on  an  affida- 
vit, in  which  it  was  sworn  that  the  defendant  was  insol- 
vent, and  that  a  meeting  of  the  creditors  had  been  held  on 
the  15th  May,  at  which  the  plaintiff  and  one  Smith,  an- 
other creditor,  who  also  had  an  action  pending  against  the 
defendant,  were  present,  and  that  it  was  found  that  the 
defendant's  estate  would  pay  7s.  in  the  pound  by  instal- 
ments. It  was  then  agreed,  that  the  affairs  should  be 
placed  in  the  hands  of  a  committee  of  creditors,  and  that 
the  plaintiff  and  Smith  should  not  go  on  with  their  actions^ 
until  a  report  was  made.  On  the  S4th  May  the  commit- 
tee made  a  report,  but  Smith  on  the  30th  obtained  a  con- 
sent from  the  defendant's  attorney,  and  signed  judgment* 
There  was  another  meeting  of  the  creditors  held  at  the 
beginning  of  the  month  of  June,  and  the  issue  of »  fiat 
was  determined  on,  and  the  necessary  proceedings  were 
in  consequence  taken,  the  plaintiff  being  petitioning  cre- 
ditor. The  plaintiff  then  on  the  6th  June  obtained  an 
order  from  Mr.  Justice  Park,  with  the  consent  of  the  de- 
fendant's attorney,  that  the  defendant  should  be  at  liberty 
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to  withdraw  his  plea,  and  that  the  plaintiff  should  have  1837* 
judgment;  the  fiat  was  to  have  been  issued  on  the  9th 
June,  but  on  the  Sth,  the  defendant  died.  The  plaintiff 
then  on  the  2£nd  June  obtained  an  order  from  Vaughan,  J. 
for  entering  up  judgment  nunc  pro  tunc,  and  it  was  this 
order  and  judgment  that  it  was  now  sought  to  set  aside, 
the  rule  haying  been  obtained  on  behalf  of  the  general 
body  of  creditors. 

Talfourdf  Serjt.,  shewed  cause  and  produced  an  affida« 
Tit  in  answer,  in  which  it  was  sworn,  that  the  plaintiff  at- 
tended the  meeting  of  creditors  on  the  19th  May,  and 
that  the  creditors  were  dissatisfied  and  refused  to  accept 
the  composition,  unless  security  was  given.  It  was  con- 
tended that  the  fiat  of  bankruptcy  having  been  subse- 
quently superseded  by  the  death  of  the  defendant,  the 
plaintiff  was  remitted  to  his  original  position,  and  his  con- 
sent therefore  to  become  the  petitioning  creditor  would 
not  alter  or  take  away  his  right  in  the  action.  If  the  cause 
had  been  tried  in  Trinity  Term,  there  was  no  doubt  he 
would  have  obtained  judgment,  and  he  was  surely  there- 
fore entitled  to  be  now  in  as  good  a  position  as  that  in 
which  he  would  then  have  been  placed.  There  was  no 
yiolation  of  good  faith  on  his  part,  but  on  the  part  of  the 
defendant  there  was ;  for  the  attorney  of  the  latter  had 
given  a  consent  to  Smith  that  he  should  have  judgment, 
contrary  to  the  agreement  which  had  been  entered  into. 
He  referred  to  3  Reg.  Gen.  H.  T.  4  Will.  4,  (Pleading 
Rules)  (a). 

Wilde,  Serjt.  in  support  of  the  rule. — The  real  question 
was,  whether  the  plaintiff  was  entitled  to  have  the  prefer- 
ence. The  delay  which  had  taken  place  was  the  voluntary 
delay  of  the  parties,  in  anticipation  of  what  was  about  to 
take  place.    The  plaintiff,  by  the  terms  of  the  order  of 

(a)  Ante,  Vol.  2,  p.  313. 
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1837*        Mr.  Justice  ParJcy  was  to  have  judgment  forthwith,  and  the 
VAuaHAN      proceedings  were  to  have  been  stayed  until  the  ISth  June. 
9-  The  fact  of  not  signing  judgment  was  the  act  of  the  party, 

and  not  of  the  Court,  and  it  was  clear  under  the  rule  that 
in  such  a  case  judgment  could  not  be  signed  nunc  pro 
tunc.  The  plaintiff  therefore  had  lost  his  right  by  his 
own  laches.  Besides,  the  original  consent  was  that  the  plea 
should  be  withdrawn,  but  that  was  not  done,  and  then  it 
was  said  that  the  practice  of  the  Court  did  not  require 
it.  What  reason  was  there  in  law  which  prevented  the 
plaintiff  from  signing  judgment  on  the  6th  June?  If  he 
postponed  taking  judgment  to  save  expense,  it  was  his 
own  act,  and  the  Court  could  not  interfere,  for  there  had 
been  no  agreement  that  it  should  be  postponed.  All  the 
surrounding  facts  of  the  case  had  no  effect,  and  the  point 
was  to  be  considered  merely  as  if  leave  had  been  given  to 
sign  judgment  on  a  particular  day,  and  the  plaintiff  hav- 
ing postponed  taking  advantage  of  his  right,  the  defendant 
in  the  mean  time  died.  That  was  precisely  the  present 
case,  and  the  plaintiff  would  not  be  entitled  to  come  to 
the  Court  and  say,  that  he  was  entitled  to  judgment  nunc 
pro  tunc,  and  he  must  suffer  by  his  own  neglect.  The 
plaintiff  besides  was  only  entitled  to  sign  judgment  where 
the  pleas  were  withdrawn;  they  were  not  withdrawn  here, 
and  he  could  not  therefore  have  judgment.  There  must  be 
some  withdrawal  of  the  pleas,  but  here,  there  had  been 
none,  and  the  plaintiff  was  not  in  a  situation  to  sign  judg- 
ment, even  before  the  death  of  the  defendant.  He  cited 
Lambirih  v.  Barrington  (a),  Hopwood  v.  Waits  (6),  and 
Tidd*s  Practice  (e). 

TiNDAL,  C.  J. — This  case,  which  depends  on  the  con- 
struction to  be  put  on  the  new  rule  of  Court,  must  be  de- 
termined in  reference  to  the  power  which  the  Court  has 

(a)  2  Biog.  N.  e.  149.  (6)  5  B.  &  Adol.  1056. 

(c)  9th  edit.  933. 


WiLsoir. 
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been  found  to  exercise  in  analogous  cases.  The  general  1837* 
rule  is,  that  judgment  cannot  be  entered  up  against  a  party 
after  his  death.  There  is  no  doubt,  that  where  the  parties  _  «. 
have  been  delayed  by  the  act  of  the  Court,  protection  may 
be  extended  to  them  in  consequence ;  but  there  is  the  case 
of  Lawrence  v.  Hodgson  (a),  where  judgment  having  been 
omitted  to  be  entered  up,  through  the  laches  of  the  par- 
ties, the  Court  refused  to  interfere.  Now,  here,  judg- 
ment should  have  been  entered  up  on  the  6th  June :  the 
defendant  died  on  the  8th,  and  then  the  plaintiff  calls 
on  us  to  say,  that  he  was  entitled  to  judgment  on  the  13th, 
after  the  defendant's  death.  It  is  to  be  observed,  that  by 
our  so  doing  the  administration  of  the  effects  would  be 
afiected.  Therefore,  this  case  being  one  of  laches,  though 
not  an  ordinary  one,  it  seems  to  me  that  the  plaintiff'  has 
no  right  to  call  on  the  Court  to  exercise  its  authority,  by 
granting  him  permission  to  enter  up  judgment. 

Vauohan,  J. — I  am  very  much  disposed  to  concur  with 
the  judgment  of  the  Chief  Justice.  We  are  here  to 
consider  a  statutory  rule,  by  which  judgment  must  be 
entered  of  record,  of  the  time  when  signed,  provided,  that 
it  shall  be  competent  for  the  Court  or  a  judge,  to  order 
judgment  to  be  entered  nunc  pro  tunc,  under  certain  cir- 
cumstances, and  I  have  not  collected  that  there  is  any  au- 
thority to  impeach  the  power  of  the  judge.  1  hope  I  am 
never  slow  to  retrace  my  steps,  where  I  find  on  argument, 
that  I  am  wrong ;  but  I  think  that  a  sound  discretion  was 
exercised  at  chambers,  for  I  believe  the  plaintiff  never 
intended  to  relinquish  the  advantage  he  had  gained,  and 
I  have  no  doubt,  that  if  he  had  thought  the  fiat  would  have 
proved  abortive,  he  would  have  stood  still,  and  have  signed 
judgment.  The  question  then  comes,  whether  having 
had  the  opportunity  to  secure  that  which  was  his  right, 

(a)  1  Y.  &  Jer.  368. 
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and  having  neglected  to  avail  himself  of  it|  the  Court  will 

Vauohan      **®P  ^^*  ^^  ^^^  ^*y  '"  order  to  give  him  relief?    And  I 
«•  think  it  is  better  to  abide  by  the  decisions,  which  have 

been  pronounced  where  the  laches  of  the  parties  has  in- 
terfered ;  for,  the  great  body  of  the  creditors  are  here 
struggling  against  the  advantage  obtained  by  the  plaintifT, 
and  I  think  therefore  that  the  order  should  be  rescinded. 

BosANQUBT,  J. — I  think  this  case  does  not  fall  within  the 
rule  of  3  Reg.  Gen.  H.  T.  4  Will  4.  It  is  the  case  of  an 
agreement  between  the  parties  before  the  death  of  the 
defendant,  that  the  defendant  should  withdraw  his  plea, 
and  that  the  plaintiff  should  be  at  liberty  to  enter  up 
judgment  on  the  6th  of  June.  There  was  nothing  to  pre* 
vent  this  being  done  on  the  day,  but  the  plaintiff's  own 
laches^ — there  was  no  delay  caused  by  the  Court,  but  it  was 
entirely  the  plaintiff's  neglect,  in  not  taking  advantage  of 
the  agreement^  which  entitled  him  to  judgment  on  a  cer- 
tain day.  There  was  nothing  beyond  the  agreement 
which  gave  him  a  right  to  judgment;  there  was  no  ver- 
dict, and  in  the  interim  the  defendant  dies.  Now  the  pro- 
vision of  the  rule  of  Court  is  this — **  All  judgments,  whe- 
ther interlocutory  or  final,  shall  be  entered  of  record  of 
the  day  of  the  month  and  year,  whether  in  term  or  vaca- 
tion, when  signed,  and  shall  not  have  relation  to  any  other 
day.  Provided,  that  it  shall  be  competent  for  the  Court  or 
a  judge,  to  order  a  judgment  to  be  entered  nunc  pro  tunc." 
That  rule  gave  rise  to  the  necessity  of  the  plaintifi  's  going 
to  a  judge,  to  ask  for  judgment  nunc  pro  tunc,  by  which 
it  would  have  relation  to  a  former  day,  and  tiiere  are  some 
cases,  in  which  it  becomes  necessary  that  it  should  be  so, 
where  the  delay  is  not  the  act  of  the  party,  and  where 
therefore  it  would  be  unjust,  that  he  should  fall  within  the 
general  provisions  of  the  rule.  Here,  the  party  has  signed 
judgment  after  the  death  of  the  defendant,  in  order  to 
have  the  advantage  of  its  reverting  to  a  former  day,  but  I 
think  that  it  is  not  within  the  rule. 
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CoLTMAN,  J. — There  are  some  circumatances  here        1837. 
which  induce  me  tp  think,  that  it  would  be  a  convenient     y^y^^j^^ 
and  proper  course,  to  give  the  plaintiff  the  relief  which  »• 

he  seeks,  because  although  the  laches  is  that  of  the  plain- 
tiff, yet  it  appears  to  me,  that  he  acted  with  a  proper  mo* 
tive  in  order  that  no  expense  should  be  incurred  in  taking 
a  course  which  might  prove  abortive.  But  it  does  not 
appear  to  me,  considering  the  death  which  has  intervened, 
and  the  alteration  which  that  makes  in  the  character  of 
the  parties,  that  the  Court  should  grant  this  favour ;  and 
regulating  the  decision  by  a  just  examination  into  the 
positions  of  all  the  parties,  I  do  not  think  that  it  would  be 
right  to  affect  them  all,  by  deciding  that  the  judgment  was 

right. 

^  Rule  absolute. 


BuLNois  f>.  M'Kenzie. 

I9IR  F,  POLLOCK  hsid,  on  a  former  day  in  term,  ob-  Under  the  New 
tained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  an  6Wm.4,^c.^83t 
order  of  Mr.  Justice  Park,  bearing  date  the  14th  June,  and  '^«  ^^^^  ^>*» 

.  the  power  to 

an  order  of  Mr.  Justice  Vaughan,  bearing  date  the  S2nd  order  amended 
June  respectively,  should  not  be  rescinded.     The  action  SbjertSonrin- 
was  brought  by  the   plaintiff  as  assignee   of  a  patent  ^/^^^V^^t^e 
granted   to  one  Moses  Poole,  for  certain  improvements  defendant  at 
in  respect  of  the  formation  of  public  vehicles  called  cabs,  delivered,  but 
and  an  infringement  of  the  plaintiff's  righte  under  the  X^iJ'ihe  di- 
patent  was  alleged  in  the  declaration.     The   defendant  fcndanthasin 

"^  11.  11         bit  first  notice 

pleaded  several  pleas,  directed  to  impeach  the  validity  alleged  the  in- 

of  the  patent,  and  under  the  5th   section  of  the  New  ofdauhetime 

Patent  Act,  (5  &  6  WilL  4,  c  83),  served  the  plaintiff  a  fj^^^^^^^ 

notice  of  the  particulars  of  the  objections  on  which  he  and  to  have 

intended  to  rely  at   the  trial.     That  section   provided  j.  h.  m.,  and 

divers  other 
persons,  it  can- 
not require  the  miMg,  tddresaei,  and  deicriptions  of  the  persons  intended  to  be  cidled  at  the  triaL 
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*'  That  in  any  action  brought  against  any  person  for  in- 
BuLNois       fringing  any  letters  patent,  the  defendant,  on  pleading 
«•  thereto,  shall  give  to  the  plaintiff,  and  in  any  scire  facias 

to  repeal  such  letters  patent,  the  plaintiff  shall  file  with 
his  declaration,  a  notice  of  any  objections  on  which  he 
means  to  rely  at  the  trial  of  such  action,  and  no  objection 
shall  be  allowed  to  be  made  on  behalf  of  such  defendant  or 
plaintiff  respectively  at  such  trial,  unless  he  prove  the  objec- 
tions stated  in  such  notice,  provided  always  that  it  shall  and 
may  be  lawful  for  any  Judge  at  Chambers,  on  summons 
served  by  such  defendant  or  plaintiff  on  such  plaintiff  or 
defendant  respectively,  to  shew  cause  why  he  should  not 
be  allowed  to  offer  other  objections  whereof  notice  shall 
not  have  been  given  as  aforesaid,  to  give  leave  to  offer 
such  objections,  on  such  terms  as  to  such  Judge  shall 
seem  fit."  In  pursuance  of  this  statute,  the  defendant 
delivered  a  notice  to  the  plaintiff,  stating  his  objections 
to  be ;  first,  that  the  alleged  invention  mentioned  in  the 
letters  patent  and  in  the  declaration,  was  not,  at  the  time 
of  the  granting  of  the  said  letters  patent,  a  new  invention 
within  this  realm.  Secondly,  that  Moses  Poole  was  not  the 
first  and  true  inventor  of  the  improvements.  Thirdly, 
that  the  said  Moses  Poole,  at  the  time  of  the  granting  of 
the  said  letters  patent,  was  not  in  the  possession  of  any 
invention  in  the  improvement  in  the  description  of  public 
vehicles  called  cabs.  Fourthly,  that  at  the  time  of  grant- 
ing the  said  letters  patent,  the  said  invention  was  used, 
and  had  been  used  by  divers  persons,  within  this  realm. 
Fifthly,  that  the  alleged  improvement  was  not  a  new  in- 
vention, as  to  the  public  use  and  exercise  thereof.  Sixth- 
ly, that  the  said  Moses  Poole  did  not,  in  his  specification, 
particularly  describe  the  nature  of  the  supposed  new  in- 
ventions, within  the  true  intent  and  meaning  of  the  said 
letters  patent,  and  the  proviso  and  condition  thereof,  and 
that  he  did  not,  in  his  specification,  shew  in  what  the  imr 
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provement  consisted,  and  that  the  specification  was  in         1837. 
other  respects  uncertain  and  informal.  .,    " 

'         ^  BuLMOlt 

This  particular  was  considered   insufficient,  and  the  v. 

M'Kbkiik. 
plaintiff's  attorney,  in  consequence,  took  out  a  summons 

at  chambers,  and,  on  the  14th  June,  obtained  an  order 

from  Parkf  J.,  requiring  a  further  and  better  account  of 

the  objections  intended  to  be  relied  on  by  the  defendant, 

to  be  given  to  the  plaintiff  within  two  days. 

On  the  15th  June,  therefore,  a  further  notice  was  given 
by  the  defendant's  attorney,  in  which  the  first  three  ob- 
jections were  stated  afresh.  It  then  went  on  to  allege, 
Fourthly,  that  at  the  time  of  granting  the  said  letters 
patent,  the  said  invention  was  used,  or  had  been  used,  by 
one  James  H.  Mann  in  England,  and  by  divers  other  per- 
sons in  other  parts  of  the  kingdom.  Fifthly,  that  the 
said  Moses  Poole  did  not,  by  an  instrument  in  writing, 
pursuant  to  the  said  letters  patent,  particularly  describe 
and  ascertain  the  nature  of  his  supposed  invention ;  and 
that  every  matter  or  principle  set  forth  in  the  specification 
was,  at  the  time  of  granting  the  said  letters  patent,  already 
known  to  the  public,  and  open  to  the  public  use  ;  and  that 
there  was  no  new  combination  of  such  matters  and  prin- 
ciples set  forth  in  the  specification.  SisLthly,  that  vehicles 
with  two  wheels,  drawn  by  one  horse,  and  capable  of 
holding  two  persons,  with  a  doorway  or  entrance  behind, 
as  described  in  the  said  specification,  were  well  known  and 
were  in  public  use  before  the  granting  of  the  said  letters 
patent ;  and  that  in  the  specification  it  was  not  shewn 
wherein  the  application  of  the  supposed  invention  con- 
sisted. 

This  notice  being  also  considered  insuflScient,  another 
summons  and  order  were,  on  the  22nd  June,  obtained  from 
VaughaUy  J.,  wherein  the  defendant  was  directed  to  deliver 
to  the  plaintiff,  within  one  day,  the  address  and  description 
of  James  H.  Mann,  referred  to  in  the  last  notice,  as  well 
as  the  names,  descriptions,  and  places  of  abode  of  the 

VOL.  VI.  Q  D.  p.  c. 
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1837*        several  persons  alluded  to,  as  having  used  the  invention, 
BuLNoiB      before  the  making  of  the  letters  patent^  together  with  the 
,,  ,^v.  dates  when  the  said  inventions  were  used :  and  also  to  give 

further  and  better  objections  in  lieu  of  the  4th,  6th,  and 
6th  objections  in  the  last  notice ;  and  in  default  thereof,  it 
was  further  ordered,  that  the  defendant  should  be  pre- 
cluded from  calling  any  person  at  the  trial  as  a  witness  in 
support  of  the  said  further  objection* 

On  this  another  notice  was  delivered  by  the  defendant, 
and  it  was  objected,  first,  that  the  supposed  invention  was 
not  new  within  this  realm,  and  that  the  main  frames,  axle- 
trees,  shape  of  body,  doorway,  steps,  windows,  blinds,  &c., 
mentioned  in  the  said  letters  patent,  were  not,  nor  was 
either  of  them,  new  within  this  realm  at  the  time  of 
granting  the  letters  patent.  Secondly,  that  Moses  Poole 
was  not  the  first  inventor  of  the  improvements.  Thirdly, 
that  the  specification  did  not  point  out  the  exact  nature 
of  the  invention,  and  whether  it  was  all  new,  or  part  new 
and  part  old,  or  whether  it  was  a  combination  of  old  and 
new  inventions,  or  a  new  combination  of  old  inventions* 
The  notice  then  went  on  further  to  apply  the  same  objec- 
tion specifically  to  each  portion  of  the  cab,  and  concluded 
by  setting  forth  the  address  and  description  of  James  H. 
Mann. 

Wilde,  Serjt,  and  Hoggins,  now  shewed  cause,  and  said, 
that  the  present  rule  had  been  obtained  on  two  grounds — 
first,  that  a  Judge  had  no  power  to  make  an  order  under 
the  statute  in  reference  to  the  particulars,  and  that  the 
defendant  might  give  notice  of  whatever  objections  he 
pleased ;  and,  secondly,  that  if  such  a  power  existed,  it 
must  be  exercised  in  a  wholesome  and  just  manner,  but 
that  in  this  case  it  had  not  been  so  exercised,  for  that  the 
notices  which  were  given  by  the  defendant  were  suffi- 
ciently in  compliance  with  the  act  of  Parliament.  It  was 
contended  now,  however,  that  all  the  Courts  had  a  general 
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jurisdiction  in  regulating  the  proceedings  in  causes,  with  a  '      1837. 
view  to  justice  being  eventually  secured  to  the  suitors,  and      ^ 
that  they,  in  consequence,  had  the  power  of  directing  v* 

particulars  to  be  given  either  by  a  plaintiff  or  a  defendant 
in  an  action.  The  rules  by  which  these  particulars  were 
required  and  were  regulated,  were  made,  not  in  pursuance 
of  any  statute,  but  of  the  general  jurisdiction  which  the 
Court  possessed,  the  extent  of  which,  as  exercised  over 
causes,  was  considerable.  Courts  frequently  compelled 
plaintiffs  and  defendants  to  produce  documents ;  and  in 
one  of  the  earliest  cases  on  the  subject,  a  principle  of 
equity  was  imparted  into  the  decision  which  was  given,  for 
the  Court  decided  that  if  the  defendant  held  a  document, 
in  which  the  plaintiff  had  an  interest,  a  lease  for  instance, 
and  the  production  of  which  was  necessary  in  order  that 
the  plaintiff  might  commence  an  action,  its  exhibition 
would  be  compelled :  Blakey  v.  Porter  (a).  Both  plaintiffs 
and  defendants  had  been  compelled,  under  the  authority 
of  the  general  jurisdiction  of  the  Court,  to  produce  docu- 
ments in  their  respective  possession.  In  ejectment  founded 
on  a  forfeiture  by  breaches  of  covenant,  the  Court  would 
compel  the  plaintiff  to  give  particulars  of  the  breaches ; 
and  that  was  founded  on  the  general  principle  (A). 

Vauohan,  J. — But  that  is  the  case  of  a  plaintiff;  and 
there,  in  the  event  of  disobedience,  the  Court  have  the 
means  of  staying  proceedings. 

Wilde,  Serjt. — If  the  Court  had  jurisdiction  over  the 
plaintiff  to  stop  him,  they  surely  had  equal  power  over  the 
defendant,  and  there  could  be  no  proper  distinction  made 
between  the  two  cases.  If  a  defendant  pleaded  a  matter 
with  such  generality  and  indistinctness  as  to  time  and 
place,  there  was  no  greater  difficulty  in  requuring  him  to 

(a)  1  Taun.  386.     (6)  See  Sowter  v.  Hitchcock,  antCi  Vol.  5,  p.  724. 
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1837*        give  particulars,  than  there  was  in  calling  upon  a  plaintiff 
^  under  similar  circumstances.     The  Courts  had  a  general 

«•  superintending  jurisdiction  over  both  plaintiffs  and  de- 

fendants ;  and  the  former,  by  entering  an  appearance,  and 
the  latter,  by  pleading,  acknowledged  that  jurisdiction,  and 
their  liability  to  it.  In  an  action  for  breach  of  covenant 
in  an  indenture  of  articles  of  service,  if  the  defendant 
pleaded  counter  breaches  by  the  plaintiff,  by  which  the 
breach  alleged  against  him  was  justified,  he  would  be 
compelled  to  give  such  particulars  as  would  be  necessary 
to  apprize  the  plaintiff  of  the  nature  of  the  breaches  and 
the  dates  of  their  being  committed.  So,  also,  where  a 
plea  alleged  matters  depending  on  time  and  circumstances 
which  the  plaintiff  could  not  meet  without  some  informa- 
tion on  the  subject  from  the  defendant,  he  would  be  enti- 
tled to  have  particulars.  In  an  action  on  a  deed,  a  plea 
being  pleaded  of  a  lien  for  money  lent,  particulars  would 
be  required  of  the  defendant ;  and  in  an  action  for  breach 
of  contract  in  not  completing  the  purchase  of  an  estate, 
the  defendant  having  pleaded  a  bad  title  in  the  plaintiff, 
would  undoubtedly  be  called  upon  to  give  particulars  of 
the  objections  which  he  made  to  the  title.  The  existence 
of  the  general  jurisdiction  was  clearly  shewn  by  the  whole 
of  these  cases ;  but  further,  the  statute  of  set-off  was 
clearly  in  point,  for  every  argument  which  could  be  em- 
ployed against  the  provisions  of  that  act  and  a  plea  of  set- 
off, could  be  used  here.  The  statute  2  Geo.  S,  c.  22,  s.  13, 
enacted,  "That  where  there  are  mutual  debts  between 
the  plaintiff  and  defendant,  or  if  either  party  sue  or  be 
sued  as  executor  or  administrator,  where  there  are  mutual 
debts  between  the  testator  or  intestate  and  either  party, 
one  debt  may  be  set  against  the  other,  and  such  matter 
maybe  given  in  evidence  upon  the  general  issue,  or  pleaded 
in  bar,  as  the  nature  of  the  case  shall  require ;  so  as  at  the 
time  of  pleading  the  general  issue,  where  any  such  debt  of 
the  plaintiff,  his  testator,  or  intestate,  is  intended  to  be  in* 
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sisted  on  in  evidence,  notice  shall  be  given  of  the  parti-        1837* 
cular  sum  or  debt  so  intended  to  be  insisted  on,  and  upon       ^ 
what  account  it  became  due*  or  otherwise  such  matter  «• 

M'Kbnzib. 

shall  not  be  allowed  in  evidence  upon  such  general  issue." 
No  jurisdiction  was  given  to  the  Court  by  this  statute ;  but 
there  could  be  no  doubt  that  a  jurisdiction  had  been  ex- 
ercised in  cases  of  set-ofT,  and  that  the  Court  had  required 
full  particulars  of  set-off  to  be  given  by  defendants.  The 
case,  as  regarded  the  Patent  Act,  was  even  stronger  than 
that  under  the  statute  of  Set-off,  for  there  was  a  provision 
that  a  Judge  should  have  a  certain  power.  The  second 
question  was,  as  to  the  sufficiency  of  the  notices  of  ob- 
jections given.  No  one  who  read  them  could  fail  to  see 
that  they  were  exceedingly  general  in  their  terms,  and  it 
was  obvious  that  the  object  of  the  parties  bad  been  to 
evade  the  intent  and  meaning  of  the  statute. 

Vaughan,  J. — ^It  is  difficult  to  say  that  we  can  compel 
the  defendant  to  state  the  evidence  he  intends  to  bring 
forward  for  his  defence  at  the  trial. 

Wilde,  Serjt. — To  a  certain  extent,  the  plaintiff  was 
entitled  to  know  what  was  his  defence ;  as,  for  instance, 
he  was  entitled  to  know  when  and  where  the  invention 
was  used.  He  was  entitled  to  dates,  and  some  specific 
information  on  the  subject,  by  which  he  would  honestly 
be  put  in  the  position  which  was  intended  by  the  statute. 
The  act  must  not  be  evaded  by  generalities,  and  there 
was  a  duty  required  at  the  hands  of  the  Court,  which  was 
to  see  that  the  plaintiff  had  good  and  fair  notice  of  the 
objections  intended  to  be  urged.  The  orders  which  had 
been  made  were  therefore  right  in  requiring  further  par- 
ticulars, for  the  notices  alleged  only  that  the  cabs  had  been 
used  by  many  persons,  who  were  not  named.  One  name 
was  given,  and  the  defendant  would  be  entitled  to  give 
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1837*        evidence  now  as  to  that  one ;  but  he  could  not  go  into  the 
„    '  user  by  any  others.     The  Courts  had  long  exercised  the 

«•  jurisdiction  suggested^  and  the  rights  of  the  parties  had 

been  secured  by  its  exercise ;  and  it  had  now,  in  fact,  be- 
come part  of  the  law  of  the  land.  The  particulars  which 
were  given  were  vague  and  uncertain,  and  appeared  to 
have  been  formed  with  a  view  to  defeat  the  objects  of  the 
act  of  Parliament;  and  the  granting  of  the  orders,  there- 
fore, was  just  and  regular* 

Sir  F.  Pollock,  and  R.  V.  Richards,  in  support  of  the 
ruIe.-*<-The  question  was,  whether  the  Court  would  exer* 
cise  the  power  it  was  called  upon  to  put  in  force.  There 
was  no  case  in  which  the  power  had  been  exercised  in  the 
case  of  a  patent,  but  there  wa§  no  doubt  that  many  de- 
cisions were  in  the  books  where  the  plaintiff  had  been 
called  upon  to  do  certain  acts,  and  where  proceedings  had 
been  stayed  until  they  were  done.  The  power,  for  in- 
stance, had  been  exercised  in  cases  of  giving  security  for 
costs,  or  where  the  Court  had  imagined  that  the  process 
was  used  for  the  purpose  of  oppression,  or  under  any  other 
circumstances  in  which  the  interposition  of  the  Court  was 
thought  to  be  necessary  to  support  its  own  dignity.  Cases 
of  plaintiffs  and  defendants,  however,  were  widely  different. 
The  whole  proceedings  in  the  cause  were  under  the  com- 
mand of  the  plaintiff,  and  the  defendant  was  at  his  mercy. 
When,  therefore,  the  cause  had  once  gone  to  trial,  or  was 
complete  in  its  stages,  he  was  unable  to  stop  it.  It  would 
be  inconvenient  in  the  extreme  to  fix  another  term  on  a 
defendant,  by  calling  on  him  to  lay  open  his  case  to  the 
plaintiff.  It  was  clear  that  the  Judges  had  no  power  con- 
ferred on  them  by  the  statute,  but  the  act  was  silent  on 
the  subject ;  and  if,  therefore,  they  desired  legally  to  pos- 
sess themselves  of  a  jurisdiction,  which  they  appeared  to 
have  obtained  by  usurpation,  they  must  pursue  the  proper 
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course.  In  cases  of  set-off,  the  jurisdiction  of  the  Court  18d7- 
stood  on  a  particular  footing ;  but,  eren  then,  the  Court  "  ^ 
would  not  compel  such  particulars  to  be  given  as  were  re*  ,^^  '* 
quired  here.  In  cases  of  set-off,  the  defendant  could 
never  be  called  upon  to  give  the  particular  name,  descrip- 
tion, and  place  of  abode  of  every  clerk  or  servant  to  whom 
he  intended  to  allege  the  payment  of  money ;  but  the  sum, 
together  with  such  facts  as  were  necessary  to  identify  it, 
was  all  that  need  be  specified.  Surely,  the  Court  would 
not  here  call  upon  the  defendant  to  give  the  name  of  every 
person  who  had  used  the  cabs,  which  were  made  on  the 
plan  of  the  invention  claimed  under  the  alleged  patent. 
Cases  of  set-off  were  not  analogous  to  the  present  question 
at  all.  They  were  considered,  and  justly  so,  quasi  cross 
actions  brought  by  the  defendants  against  the  plaintiffs  in 
the  suit ;  and,  besides,  a  defendant  need  not  then  avail 
himself  of  the  statute,  but  might  bring  his  action  in  the 
usual  form.  It  was  impossible,  in  this  case,  to  comply 
with  the  order  of  Mr.  Justice  Vaughan.  What  did  it  re- 
quire ?  That  the  names  and  addresses  of  all  the  persons 
who  had  used  cabs  of  the  description  alleged  to  have  been 
invented  by  the  patentee,  should  be  given.  This  the  de- 
fendant could  not  do;  but,  at  the  same  time,  the  defendant 
would  not  be  entitled  to  give  the  user  of  the  cabs  by  them 
all  in  evidence,  and  he  was  in  a  position  even  worse  than 
that  of  the  plaintiff;  for  if,  on  the  day  before  the  trial,  he 
should  discover  fresh  evidence,  he  would  be  precluded 
from  producing  it,  because  he  had  not  given  notice  of  it. 
[Tindali  C.  J. — You  are  entitled,  under  the  act,  to  amend 
your  particulars.]  But  the. party  would  be  bound  by  the 
discretion  of  the  Judge  to  whom  he  should  apply. 

TiNDAL,  C.  J. — This  is  an  application  to  rescind  two 
orders  made  in  the  progress  of  the  cause  by  Mr.  Justice 
Park  and  Mr.  Justice  Vaughan  respectively  on  the  Hth 
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1837*        and  22nd  of  June.    The  first  is  an  order  for  a  further  and 
BuLKoit      l>6tter  set  of  objections,  in  the  nature  of  particulars^  than 
*'•  that  which  had  been  already  delivered  to  the  plaintiff  by 

the  defendant;  and  this  order  having  been  complied  with, 
it  will  be  unnecessary  to  enter  into  an  examination  of  the 
circumstances  attending  its  being  granted,  or  to  set  it 
aside.  The  other  order  has  already  also  been  partly  com- 
plied with.  It  requires  that  the  name  and  address  of  a 
man,  who  had  before  been  referred  to,  and  of  other  per- 
sons, who  were  also  alluded  to,  as  having  used  the  inven- 
tion before  the  plaintiff's  patent,  should  be  set  forth ;  and 
as  the  defendant  has  given  the  address  of  this  first-named 
person^  it  would  be  useless  to  rescind  that  portion  of  the 
order.  The  only  other  point  is,  as  to  whether  the  remain- 
ing part  of  the  order  should  be  allowed  to  stand,  or  not. 
'  Nuw^  I  feel  no  doubt  whatever  as  to  the  power  of  the 
Court  in  modelling  the  proceedings  of  the  suitors,  and  in 
directing  the  extent  of  the  particulars  of  objections  re- 
quired to  be  given,  in  accordance  with  the  established 
practice ;  and  I  must  object  to  the  use  of  that  word  "  usur- 
pation," and  I  think  that  it  must  have  been  used  unad- 
visedly by  the  learned  counsel ;  for  I  am  sure  that  no  one 
can  see  the  proceedings  of  the  Courts  in  Westminster 
Hall,  without  seeing  the  care  with  which  all  cases  are 
considered,  and  especially  in  those  where,  without  the 
intervention  of  the  Court,  the  suitors  would  be  put  to 
great  inconvenience  and  expense,  and  perhaps  would  be 
driven  to  a  court  of  equity ;  and  I  cannot  but  say  that  the 
proper  exercise  of  the  jurisdiction  referred  to  has  been, 
and  is,  most  beneficial  to  all  parties  before  the  Court. 
The  question  here  is,  whether  the  jurisdiction  extends  to 
orders  made  on  defendants ;  and  I  think,  on  looking  at 
the  statute,  that  this  case  is  clearly  and  closely  brought 
to  the  same  position  as  a  case  under  the  statute  of  Set- 
off.   As  there  has  been  an  invariable  course  of  applica- 
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tions  for  particulars  in  such  cases^  I  cannot  see  any  ob- 
jection to  the  Court  looking  into  the.  construction  of  par-       ^  ^^^^^ 
ticulars  delivered,  and  in  saying  whether  they  are  sufficient;  v- 

and,  in  a  case  under  the  Patent  Act,  they  must  be  brought 
within  the  dth  section.  At  the  same  time,  however,  there 
is  so  much  generality  in  the  terms  of  that  section,  that 
there  is  some  doubt  left  in  my  mind  as  to  how  we  can 
compel  a  party  to  name  the  particular  persons  who,  he 
intends  to  allege,  have  used  the  invention.  The  words 
are,  ''  the  defendant  shall  give  a  notice  of  any  objections 
on  which  he  means  to  rely  at  the  trial  of  such  action;" 
and  there  is  some  degree  of  doubt  how  far  the  word 
''  objection*'  binds  a  party  to  particularity  in  the  names  of 
persons  whom  he  intends  to  call  as  witnesses ;  and  the 
Court  think  that  it  is  better  to  leave  that  part  of  the  ques- 
tion open,  as  it  has  hitherto  been,  and  to  rescind  the  order 
as  to  so  much  as  requires  the  names  of  the  other  persons, 
besides  James  H.  Mann,  to  be  given ;  and  then,  when  the 
case  comes  on  for  trial,  if  any  should  be  called,  the  Judge 
will  receive  their  evidence  or  not  in  his  discretion^  and  so 
lay  himself  open  to  a  bill  of  exceptions.  I  think  it  would 
have  been  better  for  the  defendant  to  permit  it  to  be  de- 
cided in  the  course  of  the  cause,  than  to  adopt  the  more 
expensive  proceeding;  but,  at  the  same  time,  it  is  a  course 
which  he  is  undoubtedly  entitled  to  take. 

Vaughan,  J. — I  confess,  after  all  the  arguments  that 
have  been  employed  on  both  sides,  that  I  am  by  no  means 
unwilling  to  say  that  the  construction  which  I  put  on  the 
act  of  Parliament  was  an  improper  one.  When  the  parties 
were  before  me,  they  made  no  objection  to  the  general 
jurisdiction  of  a  Judge,  but  they  came  each  with  the  sta- 
tute in  his  hand,  and  called  my  attention  to  it.  I  looked 
at  it,  and  I  thought  that  it  was  better  to  put  that  con- 
struction on  it  which  was  most  reasonable ;  and  I  thought 
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1837*        that  the  proviso  in  the  5th  section  would  have  been  treated 
g  ^  by  this  Court  as  it  was  treated  by  me.   Then,  with  regard 

to  the  notice  which  was  given,  what  information  does 
it  convey  ?  It  says  that  James  H.  Mann  and  others  had 
used  the  invention.  Then,  who  are  the  others?  Any 
person  may  be  called  at  the  trial,  without  the  possibility 
of  the  plaintiff  giving  any  answer.  I  conceive  that  the 
object  of  the  Legislature  was  to  alter  and  prevent  this,  and 
to  require  that  some  information,  more  specific  than  that 
which  is  furnished  by  the  plea,  should  be  given ;  but  I 
should  be  very  glad  to  have  the  matter  discussed  in  some 
more  solemn  way. 

BosANQUET,  J. — I  do  not  think  that  the  power  in  question 
is  to  be  considered  as  conFerred  by  the  statute,  but  I  think 
that  the  Court  are  here  carrying  into  execution  the  power 
which  they  possess,  consistently  with  the  intent  and  mean- 
ing of  the  act.  The  practice  engrafts  itself  on  the  statute, 
and  I  think  that  this  case  is  analogous  to  a  case  of  set-off. 
In  a  case  of  set*off,  the  particulars  must  be  given,  and  not 
merely  the  beads ;  for  the  defendant  is  required  to  state, 
with  some  degree  of  particularity,  what  the  nature  of  the 
set-off  is,  and  to  give  such  information  as  will  enable  the 
plaintiff  to  know  what  will  be  brought  against  him  at  the 
trial ;  but,  while  he  is  compelled  to  do  so,  he  is  not  re- 
quired to  lay  open  his  brief,  and  to  state  all  his  evidence ; 
but  he  is  compelled  to  give  a  reasonably  full  account  of 
the  transactions  which  he  means  to  prove.  I  entertain  no 
doubt,  then,  that  the  cases  are  analogous,  and  that  a  Judge, 
therefore,  has  the  power  to  order  a  good  particular  to  be 
delivered  in  a  case  under  the  Patent  Act,  as  well  as  in  a 
case  under  the  statute  of  Set-off;  and,  if  the  party  does  not 
give  a  fair  account,  to  order  a  better  particular :  but  I 
confess  I  think  that  it  was  going  a  little  too  far  to  require 
the  names  of  all  the  persons  who  might  be  called,  to  be 
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given ;  and  I  think  that  more  was  required  of  the  defen-        1837* 
dant  than  the  practice  of  the  Court  will  justify.   The  case      . 
of  Andrews  v.  Bond  (a)  is  one  which  may  be  referred  to 
on  the  subject  of  particulars. 

C0LTMAN9  J. — I  am  of  opinion  that  this  case  must  be 
decided  exactly  on  the  principle  and  according  to  the  pre- 
cedents in  cases  of  set-off^  and  I  cannot  distinguish  between 
them  on  the  point  of  jurisdiction.  I  certainly  feel  a  diffi- 
culty myself  on  the  statute  of  Set-ofF;  because,  as  the  par- 
ticulars of  set-off  appear  on  the  record,  I  do  not  see  why 
the  defendant  should  not  give  in  evidence  such  as  are  on 
the  record.  The  same  observation  may  apply  here  also, 
but  the  point  is  not  material  for  consideration.  The  juris- 
diction undoubtedly  exists,  and  the  only  point  to  consider 
is,  whether  it  has  been  carried  too  far.  I  think  that  the 
particulars  delivered  were  insufficient,  because  the  plain- 
tiff had  the  whole  of  England  in  fact  to  answer;  and  I 
think  that  some  better  particulars  ought,  therefore,  to 
have  been  required  and  given,  which  would  meet  the  jus- 
tice of  the  case ;  but  I  am  of  opinion  that  too  much  has 
been  called  for  in  requiring  the  names  of  all  the  persons 
who  were  alleged  to  have  used  the  invention. 

Rule  discharged  accordingly. 
(a)  8  Price,  213. 


Beckham  r.  Knight. 

jl^.  r.  WILLIAMS  had  obtained  a  rule,  calling  on  the  Where,  after 
plaintiff  to  shew  cause  why  he  should  not  give  security  for  {^^"^J  J"  ^^ 
costs.     It  was  an  action  on  a  breach  of  agreement,  the  declaration  in 

April,  the  plaiB« 

plaintiff  having  been  employed  by  the  defendant  as  fore«  tiffbccomei 

bankrupt  in 
June,  but  in 

September  obtaini  hia  certificate,  the  Conrt  will  not  compel  him  to  give  security  Ua  cotu  in 

Michaelmas  Term,  the  assignees  refusing  to  interfere  in  the  action. 
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man  of  his  stereotype  foundry,  and  having,  as  it  was 
alleged,  been  suddenly  turned  away;  and  the  damages 
sought  to  be  recovered  were  in  the  nature  of  a  penalty  of 
500/.,  and  they  were  sued  for  under  the  terms  of  the 
agreement.  The  action  was  commenced  in  January,  and 
on  the  28th  of  that  month  a  declaration  was  delivered. 
The  defendant  demurred  to  the  declaration  on  the  Slst  of 
February,  and  there  was  a  jomder  in  demurrer  on  the  6th 
of  April ;  but  subsequently  to  this,  in  the  month  of  June, 
the  plaintiff  became  bankrupt,  but  obtained  his  certificate 
on  the  2Srd  of  September,  before  the  commencement  of 
the  present  term. 

Stammers  now  shewed  cause,  and  produced  an  afiidavit 
sworn  by  the  plaintiff,  who  stated  that  he  was  carrying  on 
the  action  on  his  own  account,  and  the  assignees  declined 
to  come  in  and  interfere.  There  was,  consequently,  no 
ground  for  the  present  application.  The  first  moment 
at  which  the  defendant  could  apply  to  the  Court,  was 
when  he  had  learned  that  it  was  the  intention  of  the 
assignees  to  come  in.  Walkingshaw  v.  Marshall  {a)  was 
a  case  in  which  the  plaintiff  had  become  bankrupt  before 
the  trial  of  the  cause,  and  an  application  for  security  for 
costs  was  rejected,  because  the  defendant  had  not  ascer- 
tained the  resolution  of  the  assignees  to  proceed  with  the 
action.  Snow  v,  Townsend(b)  was  a  case  in  which  the 
principle  of  this  decision  was  supported,  the  Court  refusing 
to  set  aside  proceedings,  or  to  require  an  insolvent  to  give 
security  for  costs  in  an  action,  where  his  assignees  refused 
to  sue.  Morgan  v.  Evans  (c)  was  a  case  in  which  the 
Court  refused  to  require  the  plaintiff  to  give  security  for 
costs,  although  he  was  sworn  to  be  an  insolvent,  and  it 
was  proved  that  the  action  was  brought  in  his  name  for 
the  benefit  of  another,  who  was  alone  beneficially  inte- 

(a)  4  Tyr.  993.  (6)  6  Taun.  123.  (c)  7  B.  Moore,  344. 
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rested  in  its  result.    In  Manley  v.  Mayne  (a),  security  for         1837- 

costs  was  required,  but  the  action  was  continued  by  the     \^    ^ 

^         '  ''   ^  Beceham 

assignees  of  the  plaintiff.     The  plaintiff  here  was  certifi-  v. 

Khioht 
cated,  and  no  difficulty  could  therefore  arise,  in  the  event 

of  his  obtaining  a  verdict  The  Court  besides  would  not 
order  security  to  be  given,  where  the  equity  of  the  case 
was  against  the  application  ;  and  M^Cullockv.  Robinson{b) 
was  an  instance  in  which  this  principle  had  been  acted 
upon.  There,  a  commission  of  bankruptcy  had  issued 
against  the  plaintiff,  who  was  gone  abroad  with  his  family^ 
upon  the  petition  of  the  defendant,  who  was  the  only  cre- 
ditor, and  had  chosen  himself  to  be  assignee ;  and  the 
plaintiff  having  brought  an  action  to  try  the  commission, 
the  Court  refused  to  stay  proceedings,  until  security  for 
costs  was  given.  The  general  principle  to  be  acted  upon 
in  such  cases  was  to  be  found  in  the  judgment  of  Cham" 
bre,  J.,  who  said,  **  By  the  general  rule  of  law,  every  man, 
not  legally  incapacitated,  may  sue  without  giving  security 
for  costs.  But  the  Court  has  interposed  in  certain  cases, 
and  required  security.  This,  however,  is  matter  of  dis- 
cretion." Now  the  present  case  was  one,  in  which  the 
Court  would  not  think  it  proper  to  exercise  this  discretion. 

E.  V.  Williams,  contra. — Where  the  bankruptcy  of  the 
plaintiff  occurred  after  the  commencement  of  the  suit,  it 
was  established  by  Kinnear  v.  Tarrant  (e),  and  Biggs  v. 
Cox  (cQ,  that  the  defendant  might  plead  it  in  bar  to  the 
action.  But  if  that  were  done,  a  new  action  must  be 
brought  by  the  assignees  in  their  own  name,  and  therefore 
the  course  which  had  been  here  adopted  was  the  most 
convenient  one.  The  question  was  not  one  of  the  assent 
or  dissent  of  the  assignees,  but  whether,  in  law,  the  plaintiff 
ought  not  to  be  compelled  to  give  security  for  costs.  There 
could  be  no  doubt  that  here  the  cause  of  action  vested  in  the 

(a)  Man.  &  R.  381.  (c)  15  East,  622. 

(6)  2  N.  R.  352.  {d)  4  B.  &  C.  920. 


Knight. 
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1837.        assignees  for  the  benefit  of  the  creditors,  as  the  right  to  it 

*  accrued  to  the  plaintiff  before  the  commencement  of  the 

Beckham 

0.  action ;  and  the  principle  to  be  derived  from  Mason  ▼.  Pol- 

hill  {a)  f  was,  that  those  who  were  to  benefit  by  the  pro- 
ceedings were  to  be  liable  for  the  costs.  That  was  a  case  in 
which  the  plaintiff  became  bankrupt  in  the  middle  of  the 
cause,  and  the  assignees,  it  was  held,  if  they  proceeded 
with  the  action,  must  give  security  at  any  time  at  which 
the  defendant  might  apply,  before  a  fresh  step  was  taken. 
In  Webb  v.  Ward  (6),  the  cause  of  action  accrued  after 
the  bankruptcy,  and  the  Court  held  that,  as  the  result  of 
the  action  must  be  for  the  benefit  of  the  assignees,  the 
defendant  was  entitled  to  security  for  costs. 

TiNDAL,  C.J. — There  seems  to  be  no  case  in  which 
security  has  been  required  after  the  bankrupt  has  obtained 
his  certificate. 

E.  F.  Williams  (nrther  cited  Dof/le  y.  Anderson  (c),  and 
Heqford  v.  Knight  (d).  Snow  v.  Townsend  was  at  variance 
with  the  other  cases,  and  it  was,  in  some  respects,  unin* 
telligible.    No  reliance  therefore  could  be  placed  upon  it. 

TiNDAL,  C.  J. — It  appears  to  me  that  this  case  rests  on 
its  own  peculiar  circumstances,  and  we  can  form  no  gene- 
ral rule  on  it  for  the  government  of  other  cases.  Here, 
after  an  issue  in  law  has  been  joined  in  the  action,  the 
plaintiff  becomes  bankrupt,  and  not  until  after  he  has  ob- 
tained his  certificate  is  any  application  made  to  the  Court 
for  security  for  costs.  It  might  be,  that  if  the  case  rested 
there,  the  parties  would  have  been  obliged  to  give  security; 
but  there  is  another  circumstance,  namely,  that  it  is 
denied  that  the  assignees  will  come  in  and  interfere  with 

(a)  Ante,  Vol.  2,  p.  61.  (c)  Ante,  Vol.  2,  p.  696. 

(6)  7  T.  R.  296.  (d)  2  B.  &  C.  679. 
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the  action.     It  seems  to  me  then  to  be  a  case  which  may        ^^7' 
be  considered  to  be  within  the  circumstances  and  principle      bickham 

of  Snow  T.  Towruend  as  reported  in  1  Marshall^  477.       „  ^' 

1  ,         KmoHT. 

That  was  a  case  in  which  the  party  became  insolvent,  and^ 

having  assigned  his  property,  brought  an  action  to  recover 

a  debt  incurred  before  the  assignment.     The  assignees 

having  declined  to  sue,  however,  the  Court  refused  to  set 

aside  the  proceedings  in  the  action,  or  to  compel  the 

plaintiff  to  give  security  for  costs ;  and  Gibbs,  C.  J.,  said, 

in  reference  to  the  case  of  Webb  v.  Ward:  "  In  that  case 

the  assignees  were  suing  for  their  own  interest  in  the  name 

of  the  bankrupt ;  the  present  action,  on  the  contrary,  was 

brought  because  the  assignee  had  refused  to  sue/'    The 

present  case  then,  I  think,  comes  within  that  decision. 

Yaughan,  J. — I  am  of  the  same  opinion.  The  prin- 
ciple, that  wherever  the  benefit  is  to  result  to  another 
party  beside  the  plaintiff,  security  for  costs  must  be  given, 
has  been  put  too  broadly ;  and  the  possibility  that  the  re- 
sult of  the  action  might  be  for  the  benefit  of  another  party, 
is  not  a  sufiBcient  ground  for  the  application. 

BosANQUBT,  J. — I  am  of  the  same  opinion. 

CoLTMAN,  J.,  concurred. 

Rule  discharged. 


Tucker  r.  Neck. 

jMLANSELL  moved  for  a  rule  directing  the  Prothono-  Where,  in  an 
tary  to  tax  the  plaintiff's  bill  of  costs  under  the  following  of  cottt,  a  ver- 
circumstances : — It  was  an  action  on  an  attorney's  bill,  and  b^^^'conient  for 
the  cause  having  ffone  down  to  trial  at  the  sittings  after  the  plaintiff 

®   ®  ^  subject  to  the 

taxation  of  the 
bill  within  the  first  five  days  of  the  next  subsequent  term,  and  the  defendant  omits  to  adopt  mea« 
sures  to  procure  the  taxation  of  the  bill,  the  plaintiff  is  entitled  to  sign  judgment  in  the  ordinary 
way,  and  to  tax  his  bill  of  costs  in  the  action. 
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1837*  ^  T.  T.,  a  verdict  was  taken  for  the  plaintiff  by  consent, 
subject  to  the  taxation  of  the  bill  of  costs  within  the  first 
fiye  days  of  the  present  Term.  The  defendant,  however, 
neglected  to  take  any  steps  to  procure  the  taxation,  and 
on  the  13th  of  November  the  plaintiff  proceeded  to  tax 
his  bill  in  the  action.  The  defendant  objected  to  this 
course  being  pursued,  and  contended  that  the  bill  should 
have  been  taxed  within  the  first  five  days  of  Term ;  and, 
under  these  circumstances,  the  Prothonotary  made  no 
allocatur  until  the  decision  of  the  Court  on  the  present 
application  should  be  learned.  It  was  now  submitted, 
on  the  part  of  the  defendant,  that  the  plaintiff  was 
bound  to  have  his  bill,  on  which  the  action  had  been 
brought,  taxed  within  the  first  five  days  of  Term,  and  that 
the  amount  of  that  bill  must  be  determined  before  the  bill 
in  the  present  action  could  be  taxed. 

Wilde,  Serjt.,  shewed  cause  in  the  first  instance,  and 
contended  that  it  was  the  duty  of  the  defendant  to  take 
measures  to  procure  the  taxation  of  the  bill  of  costs 
within  the  time  specified  at  the  trial.  The  agreement 
which  had  been  entered  into  was  one,  the  effect  of  which 
was  intended  to  be  favourable  to  him,  and  as  he  had  neg- 
lected to  take  advantage  of  it,  he  must  be  considered  as 
having  waived  his  right,  and  the  plaintiff  must  have  judg- 
ment in  the  ordinary  way,  as  if  there  had  been  no  stipula- 
tion whatever  with  respect  to  the  terms  on  which  it 
should  be  obtained. 

Per  Curiam. — We  cannot  accede  to  this  application. 
The  defendant  has  put  his  own  construction  upon  the 
agreement  between  him  and  the  plaintiff,  and  in  doing  so, 
has  let  slip  the  opportunity,  of  which  it  was  intended  he 
should  avail  himself,  of  having  the  plaintiff's  bill  taxed 
within  the  first  five  days  of  Term. 

Rule  discharged. 


hui- 
wife 
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1837. 

Vine  v.  Saunders  and  Wife. 

JL  HIS  was  an  action  for  an  assault  and  false  imprisonment,  Tretpan  will 
and  the  declaration  alleged  that  on  the  19th  of  October,  banTand 
1886,  the  defendants,  with  force  and  arms,  &c.,  assaulted  't'  «heir  joint 
the  plaintiff,  and  then  caused  her  to  be  taken  into  custody, 
upon  a  false  charge  of  felony  then  made  by  the  defendants 
against  the  plaintiff;  and  then  forcibly  compelled  the 
plaintiff  to  leave  the  bed  in  which  she  was  lying,  and  in- 
decently and  indelicately  forced  her  to  go  from  and  out 
of  her  bed-room  in  certain  night  clothes  in  which  she  was 
then  dressed,  in  the  presence  of  divers,  to  wit,  two  men ; 
and  then  caused  her  to  be  taken  into  custody,  and  forced 
and  compelled  her  to  go  in,  to,  and  along,  divers  public 
highways  to  a  certain  dwelling,  and  there  to  be  imprisoned, 
without  any  reasonable  or  probable  cause,  for  a  long  space 
of  time,  to  wit,  for  six  hours,  contrary  to  the  laws  and 
customs  of  this  realm,  and  against  the  will  of  the  plaintiff; 
whereby,  &c. 

General  demurrer  and  joinder. 

Peiersdorff  now f  in  support  of  the  demurrer,  contended 
that  the  declaration  was  bad,  in  alleging  a  joint  act  of 
trespass,  for  trespass  would  not  lie  against  husband  and 
wife,  but  the  husband  alone  was  liable.  Although  there 
had  been  early  decisions  from  which  the  contrary  might 
be  presumed,  those  were  cases  in  which  the  objection 
was  not  taken  until  after  verdict ;  and  it  might  be  assumed 
that  the  trespass  was  committed  by  the  wife,  and  that  the 
husband  was  only  joined  for  conformity.  In  Drury  v. 
Dennis  {a),  this  distinction  would  apply,  as  well  as  in 
Draper  v,  Fulkes  (6),  Tampian  v.  Newsam  (c),  and  White 
V.  Eldridge  and  Wife  (d).     The  difference  between  an 

(fl)  Yclv.  106.  (f)  Ibid.  210. 

(b)  Ibid.  166.  {d)  1  Ld.  Rsym.  443. 

VOL.  Vf.  R  D.  P.  C. 
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1837*  action  of  this  description  and  an  action  of  trover  was  not 
material^  and  Keyworih  v.  Hill  and  Wife  {a)  was  there- 
fore in  point.  There,  the  Court  assumed,  in  order  to  sup* 
port  the  verdict,  that  the  conversion  might  have  been  by 
the  wife's  destroying  the  goods.  But  there  was  a  distinct 
authority  that  an  action  upon  the  joint  contract,  or  joint 
conversion  of  husband  and  wife,  after  coverture,  must  be 
brought  against  the  husband  alone,  although  a  joint  ac- 
tion might  be  brought  for  the  distinct  acts  of  the  wife : 
Com.  Dig.  tit.  Baron  &  Feme,  Y.  The  reason  of  this  was 
obvious ;  that  the  wife  could  not  be  held  liable  for  that 
which  must  be  presumed  to  be  done  under  the  direction 
of  her  husband.  The  wife  could  not  join  in  an  action 
with  her  husband  for  an  assault  on  both,  because  she 
would  have  no  interest  in  the  damages  recovered,  and  why, 
then,  should  she  be  liable  for  his  act  ?  The  principle  he 
had  suggested  was  to  be  found  in  many  cases.  Dunweli 
V.  Marshall  (i),  Newton  v.  Hatter  (c),  Hocket  v.  Slid- 
dolph  {d)f  Milner  v.  Milnes  (e),  were  all  in  point. 

Additon^  contra,  submitted  that  there  was  a  broad  dis- 
tinction between  cases  of  trover  and  cases  of  trespass.  In 
trover,  the  conversion  was  the  gist  of  the  action,  and  a 
wife  could  not  be  liable  for  a  joint  conversion  with  her 
husband  ;  but  in  trespass,  where  the  question  of  property 
did  not  arise,  tliey  might  be  jointly  sued  for  their  joint  act. 
Com.  Dig.  tit.  Pleader,  2.  A.  2  was  an  authority  that  a  hus- 
band and  wife  might  be  charged  jointly  with  battery,  and 
Berry  v.  Nevys  {f)  was  a  case  which,  although  it  decided 
that  a  joint  conversion  could  not  be  laid,  admitted  that  a 
joint  battery  might.  The  rule  which  had  been  adopted  in 
the  present  action  was  to  be  found  in  Keyworth  v.  Hill^ 


(a)  3  B.  &  Aid.  685.  {d)  2  Mod.  66. 

{h)  2  Lev.  20.  (f)  3  T.  R.  627. 

(c)  2  Ld.  Raym.  1208.  (/)  Gro.  Jac.  661. 


MICHAELMAS  TERM^  1  VICT.  SS5 

and  must  be  inferred  from  Watson  v.  Thorpe  (a).  There, 
to  an  action  of  trespass  against  husband  and  wife  for  a 
battery,  the  wife  pleaded  non  assault  demesne,  but  the 
Court  held  that  plea  to  be  bad,  and  nothing  was  said  in  ob- 
jection to  the  action  being  against  both*  The  case,  how- 
ever, was  clearly  decided  by  Smally  v.  Kerfoot  {b).  That 
was  trespass  against  husband  and  wife  for  entering  the 
plamti£F's  house,  taking  his  goods,  and  converting  them  to 
the  use  of  the  defendant;  and  after  judgment  by  default,  it 
was  held  that  the  action  would  lie. 

Petertdorff  replied,  and  contended  that  little  weight 
could  be  attached  to  the  authority  in  Com.  Dig*  tit.  Plea- 
der, for  it  was  in  opposition  to  that  which  was  laid  down 
in  tit.  Baron  &  Feme.  The  case  of  Berry  v.  Nevys  proved 
nothing,  for  there,  the  objection  was  raised  after  verdict, 
and  the  same  observation  applied  to  Smalley  v.  Kerfoot. 
Although  in  Keyworih  v.  Hill^  the  expression  of  Baytey^ 
J.,  was  strong,  it  was  extra  judicial,  and  carried  little 
weight,  therefore,  as  the  subject  had  not  been  fully  con- 
sidered. The  objection  was  of  a  nature  which  need  not  to 
have  been  taken  in  Watson  v.  l^horpe,  and  it  was  submitted, 
therefore,  that  the  Court  could  not  give  a  decision  upon  its 
authority. 

TiNDAL,  C.J. — I  think  that  this  action  is  maintainable 
against  husband  and  wife.  There  have  been  no  authori- 
ties cited  which  have  led  to  an  opposite  conclusion,  while 
those  to  which  our  attention  has  been  called  on  behalf  of 
the  plaintiff  induce  us  to  arrive  at  the  determination  that 
the  declaration  is  good.  There  is  first  the  case  of  Watson 
V.  Thorpe ;  and  there,  to  an  action  of  trespass  brought 
against  husband  and  wife,  the  wife  pleaded  non  assault 
demesne,  and  the  husband  alleged  that  he  acted  in  aid  of 
of  his  wife.  The  verdict  having  been  found  for  the  plaintif}^ 

(a)  Cro.  Jac.  239.  (h)  2  Str.  1094. 

Rg 
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1837«  and  damages  given,  the  defendants  moved  an  arrest  of 
judgment,  and  it  was  contended  that  the  trial  was  bad, 
as  the  wife  could  not  plead  by  herself,  and  the  Court 
directed  that  the  parties  should  replead.  Now,  if  the 
ground  of  that  decision  had  been  that  the  Court  thought 
that  the  action  could  not  be  maintained  jointly  against  the 
husband  and  wife,  they  would  not  have  awarded  a  re- 
pleader. Berry  v.  Nevys  was  an  action  of  trover,  and 
there,  the  error  assigned  was,  that  a  conversion  could  not 
belaid  to  the  use  of  both,  but  it  was  admitted  at  once  that 
the  husband  and  wife  might  have  been  jointly  charged 
with  battery.  In  Smalley  v.  Kerfoot  the  same  principle 
was  acted  upon,  and  the  same  distinction  was  drawn  be- 
tween cases  of  trover  and  trespass.  That  was  trespass 
against  husband  and  wife,  and  it  was  alleged  that  the  de- 
fendants  had  entered  the  plaintiff's  house,  and  had  car- 
ried off  his  goods,  and  converted  them  to  their  own  use  \ 
and  after  verdict  and  damages,  it  was  moved,  in  arrest  of 
judgment,  that  the  joint  conversion  should  not  have  been 
alleged  ;  but  the  Chief  Justice  said  that  the  action  being 
trespass,  it  was  well  enough,  for  the  conversion  was  not 
the  gist  of  the  action,  as  in  trover,  and  the  damages  must 
be  taken  to  have  been  given  for  the  trespass.  Now  that 
is  a  direct  authority  that  trespass  will  lie  against  hus- 
band and  wife,  and  it  is  not  to  be  impugned  by  the  ob- 
servation, that  it  is  stated  by  Strange  to  be  after  verdict, 
it  being  alleged  by  another  reporter  expressly  to  be  by 
default ;  but  the  reports  do  not  appear  to  be  necessarily 
inconsistent,  for  Strange  may  be  speaking  of  a  ver- 
dict on  a  writ  of  inquiry  after  judgment  by  default. 
Then  there  is  the  case  of  Keytoorth  v.  HiU.  Now  that 
was  an  action  of  trover  against  husband  and  wife  for  a 
bond  and  promissory  notes,  and,  upon  an  objection  in  ar- 
rest of  judgment,  that  the  conversion  could  not  be  to  the 
use  of  both,  the  Court  declared  that  the  conversion  might 
be  assumed  to  have  been  effected  by  the  destruction  of 
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the  instruments ;  so  that  where  the  injury  need  not  neces-  1837* 
sarily  have  been  done  by  the  husband  alone,  the  wife  may 
be  joined  with  him;  and  that  is  a  distinction  which  is 
made  in  Com.  Dig.  Pleader,  2  A.  S.  Then,  besides,  there 
is  the  judgment  o(  Bayley^  J.,  which  is  expressly  in  sup- 
port of  this  case,  and  he  said  that  it  was  clear  that  in 
trespress  the  husband  and  wife  might  be  joined. 

Vaughan,  J. — I  am  of  the  same  opinion.     No  direct 
authority  has  been  cited  in  favour  of  the  defendants^  and 
on  the  other  hand,  Key  worth  v.  Hilly  and  Smalleyy.  Ker^ 
foot,  are  expressly  in  point. 

BosANQUET,  J. — I  am  also  of  opinion  that  the  judgment 
in  this  case  must  be  for  the  plaintiff.  There  has  been  no 
direct  authority  brought  under  our  notice  in  favour  of  the 
defendants ;  at  the  same  time,  that  several  cases^  which 
have  been  cited,  are  in  favour  of  the  plaintiff.  Watson  v. 
Thorpe f  Berry  v.  Nevys,  and  Smalley  \.  Kerfoot^  are  all 
strong  in  support  of  the  plaintiff's  position.  In  Keyworth 
T.  HiUy  the  Court  said,  that  the  conversion  might  be  by 
the  destruction  of  the  property ;  admitting^  therefore,  that 
if  the  action  had  been  for  such  destruction,  the  husband 
and  wife,  if  they  were  both  concerned,  might  be  sued 
jointly.  The  liability  of  the  wife  as  to  damages,  in  the 
event  of  her  surviving  her  husband,  need  not  be  decided ; 
but  it  is  going  far  to  sayj  that  the  wife  ought  to  be  ex- 
emptj  if  she  has  been  jointly  concerned  in  the  injury. 

CoLTMAN,  J.,  concurred. 

Judgment  for  the  plaintiff. 


x^<^^  j-.'^^^^y^^-^-y^' 
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Strother  r.  Hutchinson  and  Another. 

A  btit  of  excep-  X  HIS  was  an  action  of  debt  for  work  and  labour  done 
judge  of  a  ^y  ^^  plaintiff,  as  surgeon,  in  attending  one  Humphery^ 
county  court  on   ^jjj  jj  ^^^  brought  against  the  defendants  in  their  capacity 

a  noiiKuit.  o         o  k         ^ 

of  overseers  of  a  parish  in  Yorkshire.  The  defendants 
pleaded  nil  debet,  and  the  cause  came  on  for  trial  in  the 
county  court.  On  a  writ  of  false  judgment,  the  sheriff 
transmitted  a  copy  of  the  record,  which  set  forth  the  plead- 
ings and  the  impanelling  of  the  jury,  &c.,  and  then  alleged 
that  the  jury  retired  from  the  bar  to  consider  their  verdict, 
and,  after  having  considered  thereof,  and  agreed  among 
themselves,  they  returned  to  the  bar  to  give  their  verdict 
in  their  behalf;  upon  which  the  plaintiff,  being  solemnly 
called^  did  not  further  prosecute  his  writ  against  the  de- 
fendants; wherefore  it  was  considered  that  the  plaintiff 
should  take  nothing  by  his  said  writ,  but  that  he  and  his 
pledges  to  prosecute  should  be  in  mercy,  and  that  the 
defendants  should  recover  of  the  plaintiff  S3/.  13«.  %d* 
for  their  costs  and  charges  by  them  laid  out  about  their 
defence  to  the  action,  and  that  the  said  defendants  should 
have  execution  thereof.  The  record  then  alleged  the 
tender  of  a  bill  of  exceptions  to  the  nonsuit  by  the  plain- 
tiff, in  which  it  was  alleged  that  the  action  was  brought 
for  attendances  on  Humphery  in  the  time  of  the  overseers 
preceding  the  defendants,  but  that  the  defendants  denied 
their  liability.  The  plaintiff  nevertheless  contended  that 
they,  in  their  capacity  of  overseers,  were  liable ;  but  that, 
notwithstanding,  the  sheriff  and  suitors  declared  that  the 
plaintiff  had  brought  his  action  against  the  wrong  parties, 
and  could  not,  in  point  of  law,  maintain  the  same  against 
the  said  defendants;  and  although  the  plaintiff,  by  his 
attorney,  insisted  that  the  cause  should  be  left  to  the  de- 
termination of  the  jury,  and  appeared  on  being  called,  and 
refused  to  consent  to  a  nonsuit ;  yet  the  sheriff,  conceiving 
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that  there  was  no  matter  of  fact  before  the  jury,  did,  with         1837. 
the  consent  of  the  said  suitors,  order  kim  to  be  called,  and      g 
did  there  and  then  declare  him  to  be  nonsuited.    Where- 
fore, &c. 


HuTCHlNtOM. 


Archbold^  on  behaf  of  the  plaintiff,  contended  that  a 
Judge  could  never  nonsuit  a  plaintiff  without  his  own  con- 
sent ;  and  Minchin  v.  Clement  (a)  was  a  case  expressly  in 
point.  A  writ  of  error  would  lie  on  a  nonsuit ;  and  Box 
y.  Bennett  (6),  and' Newell  \*  Pidgeon  (c),  both  shewed 
this;  and  Dyer,  32,  a.  and  b.,  was  to  the  same  effect. 
Then  it  was  clear  that  a  bill  of  exceptions  would  lie  to 
a  judge  of  a  county  court :  Snd  Inst.  426 ;  and  Lord  Coke 
said  there,  in  reference  to  the  statute,  '*  This  act  ex- 
tendeth  not  only  to  all  other  courts  of  record  (besides  the 
King's  Bench),  but  to  the  county  court,  the  hundred,  the 
court  baron,  for  therein  the  judges  are  most  likely  to  erre; 
and,  albeit  of  judgments  given  in  them,  a  writ  of  errour 
lyeth  not,  but  a  writ  of  false  judgment  in  the  Court  of 
Common  Pleas,  yet  the  case  being  in  the  same,  or  greater 
mischief,  the  purview  of  this  statute  doth  extend  to  those 
inferior  courts."  This,  therefore,  was  clearly  in  point,  the 
present  being  a  case  not  of  error,  but  of  a  writ  of  false 
judgment* 


W.  H.  Watson,  contra. — A  bill  of  exceptions  would  only 
lie  where  error  would  lie,  Buller's  Nisi  Prius,  S16;  and 
error  would  not  lie  in  the  Sheriff's  Court,  and  besides,  a 
writ  of  error  would  not  lie  on  a  nonsuit.  A  bill  of  excep- 
tions, at  all  events,  would  not  lie  on  a  nonsuit,  for  the 
plaintiff  was  not  in  Court  to  tender  it.  If  a  return  were 
complained  of,  there  should  be  a  mandamus  to  the  judge 
to  state  what  occurred.  A  bill  of  exceptions  would  not 
lie  to  a  county  court,  for  the  statute  provided,  that  the 


(o)  1  B.  &  Aid.  252. 


(6)  1  H.  B.  432. 


(c)  I  Str.  235. 
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18.37.        King,  on  complaint,  should  cause  the  record  to  be  brought 

g  before  him.    Now,  there  was  no  record  in  a  county  court, 

V-  and  the  opinion  given  therefore  by  Lord  Coke,  was  not 

Hutchinson.    ^        ,    -  ,  xi_     •.       •  • 

founded  on  reason,  nor  was  there  any  authonty  given  in 
support  of  it.  In  Rex  v.  Preston'On-the'Hill{a),  it  was 
laid  down,  that  a  bill  of  exceptions  would  not  lie  to  an 
order  of  Quarter  Sessions.  The  authorities  in  1  Starkie's 
Evidence,  467,  were  to  the  same  effect. 

Arehbold/m  reply. — Neither  the  authority  in  BulLN.P., 
nor  of  Rex,  v.  Pretton-on^the-HiU^  was  incompatible  with 
the  dictum  of  Lord  Cotet  for  the  passage  in  BuUer  was 
very  generally  expressed,  and  referred  only  to  such  courts 
as  the  Quarter  Sessions,  where  the  questions  which  arose 
were  so  mixed  up  with  fact  as  to  make  a  bill  of  exceptions 
inapplicable.  It  had  been  the  practice,  from  the  earliest 
period,  to  give  the  act  a  liberal  construction. 

TiNDAL,  C.  J. — This  case  has  been  brought  before  us 
by  a  writ  of  false  judgment  from  the  County  Court  of 
York,  and  several  objections  are  made  to  the  legality  of 
the  proceedings.  First,  it  is  urged  by  the  defendant,  that 
no  bill  of  exceptions  will  lie  to  a  judge  of  a  county  court. 
Undoubtedly,  if  we  look  at  the  statute  of  Westminster, 
the  point  will  not  admit  of  a  question ;  for,  as  it  is  set  out 
in  the  2nd  Inst.  425,  it  refers  to  proceedings  only  before 
the  Justices.  But  we  must  look  as  well  to  the  commentary 
of  Lord  Cohe^  which  has  been  uncontradicted  until  now, 
and  a  portion  of  which  has  been  again  and  again  acted 
upon.  He  say^*,  ''  Albeit,  the  letter  of  this  branch  seemeth 
to  extend  to  the  Justices  of  the  Court  of  Common  Pleas 
only,  by  reason  of  these  words,  ^Et  si  forte  ad  queri- 
moniam  de  facto  justic'  venire  fac*  dominus  rex  recordum 
coram  eo,'  (which  is  by  writ  of  error  into   the  King's 

(a)  Rep.  temp.  Hardw.  231. 
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Beneb) ;  yet  that  is  put  but  for  an  example^  and  this  act  ex-        IBd7. 
tendeth^  not  only  to  all  other  Courts  of  Record,  (for  upon      s^hother 
judgment  inven  in  them  a  writ  of  error  lyeth  in  the  Kind's  v. 

Bench),  but  to  the  County  Court,  the  Hundred,  the  Court 
Baron,  for  therein,  the  Judges  are  more  likely  to  erre ;  and 
albeit,  of  judgments  given  in  them  a  writ  of  error  lyeth 
not,  but  a  writ  of  false  judgment  in  the  Court  of  Common 
Pleas,  yet,  the  case  being  in  the  same  or  greater  mischief, 
the  purview  of  this  statute  doth  extend  to  those  inferior 
Courts.**    I  say»  that  taking  this  statute  to  the  letter,  it  is 
clear  that,  if  we  are  to  be  limited  by  its  precise  language, 
no  bill  of  exceptions  would  lie  in  the  King^t  Bench  or  Ex^ 
chequer;  but  yet,  according  to  the  every  day  practice,  it 
lies  in  both.     As  we  see,  then,  that  there  are  instances 
in  which  this  commentary  has  been  held  up  to  the  pre- 
sent time  to  be  the  law  of  the  land,  there  is  no  reason 
why  we  should  not  give  effect  to  it  and  extend  it  also  to 
the  County  Courts.     The  expressions  which  are  used  are 
not  loose,  but  they  are  exceedingly  precise,  exhibiting 
evidently,  therefore,  that  the  mind  of  the  commentator  was 
at  work  on  the  subject  at  the  time  of  his  writing.     He 
does  not  merely  extend  the  law  to  the  County  Court,  but 
to  others,  and  he  there  goes  on  to  give  a  reason  for  it, 
by  pointing  out  the  greater  liability  of  their  Judges  to 
error.     As  I  find  this  opinion,  therefore,  adopted  in  all 
text-books,  I  think  we  are  bound  to  uphold  it  as  the  law 
of  the  land,  and  certainly  this  case  falls  within  the  mis- 
chief contemplated  by   the   act.     Then  it  is  said,  that 
error  would  not  lie  on  this  judgment,  which  is  a  judg- 
ment of  nonsuit.     But  there  are  authorities  which  con- 
tradict this ;  and  if  error  will  lie,  so  will  a  writ  of  false 
judgment.     But  it  is  further  objected  that  a  Judge  di- 
recting a  nonsuit,  is  not  subject-matter  for  a  bill  of  ex- 
ceptions ;  but  it  appears  to  me  that  it  falls  within  the 
principle  of  those  cases  in  which  bills  of  exceptions  have 
been  held  to  lie.    It  is  not  confined  merely  to  errors  in 
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1837.         directing  the  jury,  or  to  the  improper  reception  or  rejec- 
.  tion  of  evidence,  but  it  is'^xtended  to  any  directions  of  the 

V.  Judge  at  any   time  in  the  course  of  the  cause  by  which 

the  judgment  is  aflTected ;  as,  for  instance,  the  refusing  or 
improperly  allowing  a  challenge  of  a  jury.  This  and  other 
points  are  such  as  form  the  subject  of  a  bill  of  exceptions^ 
for  they  cannot  otherwise  be  questioned,  as  they  do  not 
appear  on  the  record.  The  refusal  of  a  demurrer  to  evi- 
dence is  a  case  as  is  shewn  in  Cort  v.  The  Bishop  of  Si* 
Davids  (a) ;  or  the  refusal  to  receive  a  party  who  prays 
to  be  received  as  vouchee.  A  similar  case,  then,  is  that 
of  a  direction  of  a  nonsuit.  Then,  again,  it  is  contended 
that,  as  the  bill  of  exceptions  is  appended  to  a  nonsuit,  the 
plaintiff  cannot  be  taken  to  have  appeared,  and  cannot  be 
heard  to  take  the  objection.  But  that  is  setting  up  as  a 
defence  that  which  is  the  subject  of  a  complaint. 

This  bill  of  exceptions,  therefore,  I  think  has  been  pro- 
perly brought  before  us  by  a  writ  of  false  judgment  on 
the  nonsuit,  and  the  judgment  of  the  Court  below  must  be 
reversed. 

Vaughan,  J. — I  am  of  opinion  that  this  case  comes 
within  the  mischief  described  by  the  statute,  and  I  think 
the  act  must  be  liberally  construed.  Looking  at  the  opi« 
nion  given  by  Lord  Coke^  that  this  act  applies  as  well  to 
the  inferior  as  to  the  superior  courts ;  and,  seeing  that 
there  is  no  authority  the  other  way,  I  should  be  slow  to 
form  any  opinion  in  opposition  to  it. 

Bosanquet,  J. — The  first  question  is,  whether  a  bill 
of  exceptions  lies  in  a  county  court.  Now,  upon  that 
point,  the  opinion  of  Lord  Coke  appears  to  have  been 
given  after  much  consideration,  and  not  carelessly  or 
loosely ;  and  he  speaks  of  all  the  Courts  as  being  within 

(a)  Gro.  Car.  341. 
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the  act     He  makes  an  obserTation  in  reference  to  the         1837- 
statute,  that  a  particular  word  is  put  only  by  way   of 
example,  and  nothing  is  more   usual   than  that  in    old  v. 

statutes.  I  cannot  entertain  a  doubt,  therefore,  that  a 
bill  of  exceptions  lies  in  a  county  Court.  But  then  it  is 
contended  that,  although  a  bill  of  exceptions  will  so  lie,  it 
will  not  lie  on  a  nonsuit.  But  if  this  principle  were  ad- 
mitted, what  might  be  the  consequence  ?  As  soon  as  a 
cause  was  opened,  the  Judge  might  say,  *'  I  am  satisfied 
the  plaintiff  has  no  right  to  go  on  with  his  action,  and 
therefore  I  order  the  plaintiff  to  be  nonsuited,"  and  the 
plaintiff  would  then  have  no  remedy.  If,  therefore,  a  bill 
of  exceptions  lies  for  the  misconduct  of  a  Judge,  it  lies 
for  this  particular  species  of  misconduct. 

CoLTMAN,  J. — It  appears  to  me  also  that  in  this  case 
the  judgment  must  be  reversed.  The  authorities  are  all 
clear  on  the  subject,  with  the  exception  of  that  in  Bui* 
ler*s  Nisi  Prius.  But  we  must  look  at  the  passage,  and  the 
nature  of  it,  before  we  adopt  it,  and  found  any  decision 
upon  it.  It  appears  to  me  that  it  refers  to  a  Court  of 
Quarter  Session,  but  that  is  a  Court  in  which  criminal  mat- 
ters only  are  tried,  in  which  fact  and  law  are  so  mixed  up, 
that  error  cannot  lie.  The  contention  that  upon  a  record 
of  nonsuit  the  plaintiff  cannot  be  supposed  to  have  been 
present  to  enter  the  bill  of  exceptions,  is  clearly  answered 
by  the  maxim  '*  Non  potest  adduci  exceptio  ejus  rei  cujus 
petitur  dissolutis."  The  only  question  is,  whether  a 
venire  de  novo  should  be  directed,  or  whether  the  judg- 
ment should  be  reversed.  But  from  Trevor  v.  Wall  (a), 
and  Bishop  v.  Kaye  (b),  it  appears  that  no  venire  de  novo 
can  be  issued  to  an  inferior  Court. 

Judgment  reversed. 
(a)  1  T.  R.  151.  (6)  3  B.  &  Aid.  605. 
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Owen  r.  Knight. 
When.inanac-  JSOMPAS.  Sent.,  and  GocUon,  shewed  cause  against  a 

don  of  trover  ,  i      .       j 

for  a  lease,  it  Tule  for  a  new  trial  in  this  cause,  which  had  been  obtained  on 
the  plaintiff  had  ®  former  day  by  Talfourd,  Serjt.  It  was  an  action  of  trover, 
delivered  the       j^,^j  |.[jg  declaration  alleired  that  the  plaintiff  was  possessed 

indenture  to  a  or  r  ^ 

person,  in  order  of  a  Certain  indenture,  by  which  a  certain  messuage,  therein 

and  that  he  as-  described,  was  demised  to  one  Feary,  and  complained  that 

defendan/as*a*  ^^^  defendant  had  converted  the  deed  to  his  own   use, 

security  for  The  defendant  pleaded,  first,  not  guilty  ;  secondly,  that 

vanced,  and  the  plaintiff  was  not  possessed  of  the  indenture  as  of  his 

b^en paid! and  ^^^  property;  and,  thirdly,  a  plea   which   alleged  that 

the  defendant  Feary  was,  in  1833,  the  owner  of  the  indenture ;  but  that, 

pleads  not  j  '  ' 

guilty,  and  that  on  the  3rd  August  in  that  year,  he  assigned  and  delivered 
not  possessed  of  the  Same  to  the  plaintiff  by  way  of  mortgage  as  a  security  for 
Sf^u'lwLTr^  money  lent  to  him  by  the  plaintiff;  but  that,  subsequently, 
perty,  the  de-     the  plaintiff  re-delivered  the  indenture  to  Feary  for  the 

fendantmay  «       .  .  ,  -i     i        t^ 

give  these  facts  purposc  Of  raising  money  thereon  ;  and  that  Feary,  with 
and  The  pidntiff  ^^^  plaintiff's  consent,  appearing  to  be  the  owner  of  the 
Td  d"***  ^  *°"  5^^®"^"^®>  ^°  ^^^  ^3rd  of  May,  1886,  assigned  the  same 
cover.  to  the  defendant  as  a  security  for  the  repayment  of  150/. 

then  advanced  to  Feary  on  the  faith  of  the  assignment ; 
that  the  defendant  received  the  indenture  without  any 
notice  of  the  plaintiff's  claim,  and  that  the  money  which 
he  had  advanced  was  still  unpaid.  The  plaintiff  replied, 
joining  issue  upon  the  two  first  pleas,  and  traversing  the 
re-delivery  of  the  indenture  by  him  to  Feary,  as  in  the  last 
plea  alleged.  The  cause  was  tried  before  Vaughan  J., 
when  it  appeared  that  the  deed,  having  been  formally  de- 
manded on  the  part  of  the  plaintiff  from  the  defendant,  he 
had  refused  to  give  it  up.  The  facts,  as  alleged  in  the 
third  plea,  were  sworn  to  by  Feary,  who  was  called  as  a 
witness,  and  the  learned  Judge,  in  summing  up,  directed 
the  jury  to  find  for  the  defendant,  if  they  believed  the 
evidence  of  Feary.    The  verdict  having  been  accordingly 
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returned  for  the  defendant,  the  present  rule  had  been  ob*        1837« 
tained,  on  the  ground  that  the  plaintiff  was  entitled  to  a 
verdict  on  the  first  and  second  issues,  although  the  jury  v* 

Kmiqht 

should  believe  the  facts  alleged  in  the  third  plea  to  be 
established.  It  was  now  contended  that  the  plea  of  not 
guilty  put  in  issue  the  property  of  the  plaintiff  as  well  as 
the  conversion  by  the  defendant,  and  that  the  direction 
of  the  learned  Judge  was  therefore  right  The  defendant, 
besides,  was  entitled  to  his  verdict  in  trover.  The  plain* 
tiff  must  not  only  shew  property  in  the  deed,  but  the  right 
to  its  possession  at  the  time  of  the  accommodation.  This 
right,  however,  could  not  have  been  said  to  exist,  for  the 
plaintiff  had  authorized  its  assignment  as  a  security  for 
money  advanced,  and  until  that  money  was  repaid,  he 
could  have  no  claim  to  the  possession  of  it. 

Talfourdy  Serjt.,  in  support  of  the  rule,  urged  that  the 
third  plea,  by  admitting  the  assignment  of  the  deed  to  the 
plaintiff,  admitted  his  property  in  the  messuage  demised. 
Then  if  he  was  entitled  to  the  messuage,  he  was  entitled 
to  the  possession  of  the  deed.  Phillips  v.  Robinson  (a), 
BaUey  v.  Termor  (6).  The  plea  of  not  guilty  put  in  issue 
the  fact  of  conversion  only.  Siancliffe  v.  Hardwick  (c), 
Prankum  v.  Lord  Falmouth  (d),  established  the  same  point. 
The  defendant  had  absolutely  refused  to  deliver  the  lease, 
and  he  had  been  guilty,  therefore,  of  a  wrongful  conver- 
sion, for  even  his  own  case  shewed  that  his  right  to  its 
possession  was  conditional  only  on  the  payment  of  the 
money. 

TiNDAL,  C.  J. — The  question  of  proof  under  the  first 
issue  is  not  of  material  importance  in  this  case,  because 
it  appears  to  me  that  our  decision  must  turn  upon  the  se- 

(a>  4  Binar.  106.  (c)  Ante,  Vol.  3,  p.  762. 

(6)  9  Price,  262.  (d)  Ante,  Vol.  4,  p.  65. 
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1837*  cond  issue  only.  The  issue  which  is  joined  is  upon  the 
precise  proposition,  that  the  plaintiff  was  possessed  of  the 
deed,  as  of  his  own  property.  A  plaintiff  can  only  main- 
tain trover  where  he  has  a  right  to  possession,  as  well  as 
a  legal  property  in  the  subject  matter  of  the  action,  and 
this  is  clearly  proved  by  Gordon  y.  Harper  {a).  Inhere, 
goods  leased  as  furniture  with  a  house,  had  been  wrong- 
fully taken  in  execution  by  the  sheriff,  and  it  was  held 
that  the  landlord  could  not  maintain  trover  against  the 
sheriff  pending  the  lease,  because,  to  maintain  such  an  ac- 
tion, he  must  have  the  right  of  possession  as  well  as  the 
right  of  property  at  the  time.  The  plaintiff  here,  no 
doubt,  had  a  right  of  possession,  as  well  as  a  right  of  pro- 
perty in  the  deed ;  but  the  instrument  was  afterwards  de- 
livered to  the  defendant  with  his  assent  to  raise  money* 
The  plaintiff's  position,  therefore,  is  this,  that  he  is  entitled 
to  the  property  in  the  deed;  but  his  title  to  the  possession 
will  commence  only  when  the  money  has  been  repaid,  and 
the  defendant,  therefore,  is  entitled  to  hold  possession  until 
such  repayment.  The  verdict  on  the  second  issue  was 
right,  and  we  cannot  make  this  rule  absolute. 

Vauohan,  J. — The  defendant  was  entitled  to  set  up 
his  lien  upon  the  deed,  and  the  plaintiff,  therefore,  is  not 
entitled  to  possession.  The  defendant,  it  is  evident,  does 
not  waive  his  lien,  because  he  omits  to  mention  it.  White 
V.  Gainer  (A),  and  Boardman  v.  Sill  (c). 

Bosanquet,  J. — I  am  of  the  same  opinion,  and  I  quite 
agree  that  the  verdict  on  the  second  issue  is  right.  The 
plaintiff's  possession  is  expressly  traversed,  and  the  deed 
is  shewn  to  have  been  deposited  with  the  defendant,  by 
his  authority,  upon  the  condition  of  the  repayment  of 
money,  which  has  not  been  observed. 

(fl)  7  T.  R.  9.  (6)  2  Bing.  23.  (c)  1  Camp.  410  (n). 
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CoLTMAN^  J. — I  am  of  the  same  opinion,  and  I  think 
that  the  right  of  possession  is  raised  as  a  distinct  issue 
from  the  right  of  property. 

Rule  discharged. 


Stone  t?.  Phillipps. 

x^OOPER  had  obtained  a  rule  nisi  to  set  aside  an  award  In  a  tabmU* 

in  this  action^  on  the  ground  that  it  was  not  finaL     It  ap-  tration,  four 

peared  that  there  were  five  actions  pending,  having  refer-  S^J^n't m^«° 

ence  to  the  same  matters,  and  at  the  last  Oxford  Assizes,  by  «nd  an  mattera 

in  difference^ 

the  consent  of  the  parties,  verdicts  were  taken  for  the  plain-  were  referred 
tiflTs  in  four  of  the  causes,  subject  to  the  award  of  an  arbi-  trator;  and* the 
trator  appointed  to  settle  all  matters  in  difference  between  ^^Y^^^mhting 

,  ,  ,  to  decide  upon 

the   parties,  with  liberty  for  the  other  parties  to  come  •  fif^j)  action, 

in  within  a  month.     The  award  directed  how  the  verdict  tween  the  ' 

should  be  entered  in  the  four  causes,  and  having  given  Jf'JJhich*"i?e 

certain  directions  with  regard  to  the  various  matters  in  arbitrator  had 

1    1  11    ■  •        notice,  was  held 

difference  between  the  parties,  ordered  that  all  the  parties  bad. 
to  the  reference  should,  upon  being  required,  execute  a 
general  release  of  all  actions  touching  the  matters  re- 
ferred. The  present  rule  had  been  obtained  on  an  affi- 
davit which  stated  that,  independently  of  the  four  actions 
upon  which,  the  award  had  decided,  there  was  a  fifth 
action  in  ejectment  for  part  of  the  premises  in  question, 
but  which  had  not  been  taken  to  trial  on  account  of  some 
informality  in  the  proceedings;  this  action  was  still  pend- 
ing, and  was  a  part  of  the  matters  in  difference;  but 
although  the  arbitrator  had  notice  of  the  action,  he  had 
omitted  to  dispose  of  it  in  his  award. 

Keating  now  shewed  cause,  and  submitted  that  even 
although  the  award  might  be  bad  as  to  this  part  of  it,  it 
was  good  as  to  the  remainder,  and  the  Court  would  sup- 
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port  it.     The  parties  to  the  various  actions  were  not  all 
Stonb        ^^^  same,  and  as  to  some  of  them,  the  award  could  not  be 
»•  impeached.     Manser  y.  Heaver  (a)  was  a  case  in  which 

an  arbitrator,  to  whom  a  cause  and  all  matters  in  difference 
were  referred,  directed  a  verdict  to  be  entered  for  the 
plaintiff,  and  certain  work  to  be  done  by  the  defendant; 
and  he  added,  that  in  the  event  of  disputes  arising  between 
the  parties  with  regard  to  the  performance  of  the  work, 
each  might  bring  evidence  before  him,  with  a  view  to  a 
final  award  being  made  concerning  the  matters  in  differ- 
ence; and  he  enlarged  the  time  for  making  his  further  and 
final  award,  if  requested,  to  six  months;  and  it  was  held 
that  the  latter  part  of  this  award  was  bad^  as  it  assumed 
to  reserve  a  power  over  future  differences,  but  that  it 
might  be  rejected,  and  that  the  former  part  was  final,  and 
might  stand.  He  also  cited  the  case  of  Thorp  v.  Cole{b)f 
which  was  to  the  same  effect. 

Cooper,  contra,  contended  that  where  the  matter 
omitted  in  the  award  was  an  essential  part  of  the  subject 
referred,  the  award  could  not  be  valid.  He  cited  Randall 
V.  Randall  (c),  In  re  Rohson  v.  Railston  (d);  and  the  cases 
of  Pope  V.  Brett  (e),  and  Turner  v.  Turner  {f),  were  de- 
cided upon  the  same  principle.  Here,  the  cause  upon 
which  the  arbitrator  had  omitted  to  decide  was  one 
essentially  within  the  terms  of  the  reference,  and  although 
the  causes  were  independent  of  each  other,  the  condition 
of  the  submission  must  be  strictly  followed.  It  was  evi- 
dent, from  the  case  of  Turner  v.  Turner,  that  a  submission 
of  all  matters  in  difference  between  several  persons  in- 
cluded all  matters  which  they  might  have  jointly  or  seve- 
rally against  each  other. 


(fl)  3  B.  &  Ad.  295.  (rf)  1  B.  &  Ad.  723. 

{b)  Ante,  Vol.  4,  p.  457.  («)  2  Saund.  293. 

(c)  7  East,  81.  (/)  3  Ru68. 494. 
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TiNDALi  C.  J. — It  appears  to  me  that  we  cannot  hold         1837. 
this  award  to  be  good.    I  think  that  the  case  of  Manser  v.        stone 

Heaver  does  not  apply,  for  the  Court  said  that  the  clause      _    «• 

■^'^  "^  ,  Phillipfs. 

as  to  the  further  and  final  award  must  be  considered  as 
having  reference  only  to  prospective  differences,  and  that  so 
much  of  it,  therefore,  might  be  rejected  as  surplusage.  In 
addition  to  the  four  actions  here  referred,  all  matters  in 
difference  were  left  to  the  decision  of  the  arbitrator. 
Part  of  the  matters  was  an  ejectment,  upon  which  there 
was  no  award,  and  I  cannot  say,  therefore,  that  the  award 
is  good,  when  the  arbitrator  is  required  to  award  on  the 
premises  referred  to  him.  The  case  is  like  that  of  Auriol 
V.  Smith  (a),  which  was  decided  in  the  Court  of  Chancery. 
It  was  held  there  that  an  award  might  be  good  in  part 
and  bad  in  part,  where  the  submission  was  clearly  capable 
of  being  separated,  but  not  where  all  the  matters  were 
within  the  submission,  and  the  award  upon  the  face  of  it 
was  entire. 

BosANQUBT,  J.,  concurred. 

C0LTMAN9  J. — There  are  cases  where  an  award  may 
be  partly  good  and  partly  bad,  but  that  is  where  the 
matter  objected  to  is  severable,  as  in  Doe  d.  Williams  v. 
Richardson  (6),  where  the  defect  in  the  award  was  only 
as  to  the  direction  for  mutual  releases,  or  Aitcheson  v. 
Cargey  (c),  where  the  arbitrator  exceeded  his  authority 
by  directing  the  mode  in  which  the  matters  ordered  by 
the  award  were  to  be  done.  The  present  case,  however, 
does  not  come  within  this  rule. 

Rule  absolute. 

{a)  1  Tur.  &  Ru8. 198.  {h)  8  Taunt.  697* 

(c)  2  Bing.  199. 

VOL.  VI.  S  D.  p.  C. 
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HOCKEN  V.  GrGNFELL. 

A  plaintiff  it       X  HIS  was  an  action  on  the  case,  broufifht  against  the 

not  entitled  to       ,^-         i.,  ,,.X..,  \ 

the  cost!  of  an  defendant  for  obstructing  the  plaintin  in  the  use  of  a  water- 
mot?orto  set  course,  and  it  appeared  that  the  right  of  the  plaintiff  was 
aside  an  award,   secured  to  him  Under  the  award  of  an  arbitrator,  and  that 

although  the 

improper  con-  the  present  action  had  also  been  referred,  a  condition 
the  defendant  being  annexed  to  the  order  of  reference  that  the  award 
award'induced  "**^^  should  not  be  inconsistent  with  that  which  was  al- 
the  application,   ready  in  existence.    On  the  second  award  being  delivered 

and  acted  upon  by  the  defendant,  a  rule  nisi  was  obtained 
on  behalf  of  the  plaintiff  to  set  it  aside,  on  the  ground 
that  the  defendant  had  put  a  construction  upon  it  incon- 
sistent with  the  rights  granted  to  the  plaintiff  by  the  first 
award,  and  that  it  was  atnbiguous,  and  not  final.  The 
matter  was  eventually  turned  into  a  special  case,  when  the 
Court  expressed  an  opinion  that  the  construction  put  on 
the  second  award  by  the  defendant  was  untenable,  and 
the  rule  was  in  consequence  discharged.  The  plaintiff 
applied  to  the  Prothonotary  to  tax  his  costs  upon  this 
rule,  but  he  declined  to  do  so,  and  Wilde,  Serjt.,  having 
obtained  a  rule  nisi  for  a  review  of  the  taxation, 

Crowder  now  shewed  cause. — He  contended  that  the 
case  was  of  an  ordinary  nature,  and  that  the  rule  having 
been  discharged,  the  defendant  was  entitled  to  his  costs. 

Wildcy  Serjt.,  in  support  of  the  rule,  submitted  that 
although  in  point  of  form  the  rule  had  been  discharged, 
yet  that  in  fact  the  decision  was  in  favour  of  the  plaintiff. 
The  construction  which  the  defendant  had  put  upon  the 
award,  and  which  had  compelled  the  plaintiff  to  apply  to  the 
Court,  had  been  held  to  be  incorrect  He  cited  M' Andrew 
V.  Adam  (a),  where  it  was  held  that  if  a  rule  be  drawn  up 

(a)  1  B.  N.  C.  270. 
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in  the  altematiTe,  the  party  who  fails  on  the  substantial 
question  is  not  entitled  to  the  costs  of  the  rule,  although 
he  succeed  upon  the  alternative. 

T1NDAL9  C.  J. — I  think  that  this  rule  must  be  dis* 
charged,  for  it  appears  to  me  that  if  the  Court  came  to 
any  other  decision,  an  exception  would  be  introduced, 
which  it  would  be  difBcalt  to  apply  to  other  cases.  The 
motion  of  the  plaintiff  was  to  set  aside  the  award,  and 
although  the  construction  which  was  contended  for  by  the 
defendant  was  one  which  we  thought  could  not  be  sup* 
ported,  yet  the  motion  must  take  the  usual  course,  and  the 
costs  must  be  costs  in  the  cause. 

Rule  discharged. 


zrA 


1837. 


HOCKEN 

Geenfell. 


Jones  and  Another  v.  Tobin. 

WrILDEf  Serjt.,  had  obtained  a  rule  nisi  for  a  review  of  Where,  in  an 

the  taxation  of  costs  in  this  cause.     It  was  an  action  on  callTfor "c-  * 

the  case  broui?ht  as^ainst  the  defendant,  as  owner  of  a  fj^'ng  «o  de- 

^  ^  ^  liver  goods  out 

Steam  vessel,  for  having  landed  goods  consigned  to  the  of  the  defend- 

plaintiffs  at  a  wharf  in  London,  the  plaintiffs  having,  within  the  plaintiff's 

a  reasonable  time  after  the  arrival  of  the  steamer,  and  be-  !i*Il!;V*,""J**"* 

'  IS  raised  upon 

fore  the  cfoods  had  been  landed,  sent  their  lighter  along-  the  render  of 

side  the  steamer,  and  required  the  defendant  to  deliver  lading  and 

them  into  that  craft,  expressing  their  willingness  to  pay  roJS'of wIn 

the  freight.     The  defendants*  pleas  were,  first,  not  guilty ;  "*•'*•  *"  *^' 

secondly,  that  the  craft  of  the  plaintiffs  had  not  been  ten-  the  trial,  but 

dered  for  the  receipt  of  the  goods ;  thirdly,  that  the  plain-  called  to  prove 

tiffs  were  not  ready  to  receive  the  goods,  and  pay  the  Jlj^h^^Jg^d  ^^ 

freight;  fourthly,  that  although,  in  the  notice  for  the  deli-  *^^^  tender, 

very,  the  defendant  was  required  to  deliver  the  goods  into  allowed. 

the  plaintiffs'  craft  npon  the  tender  of  the  bills  of  lading  being^suMeufui' 

in  the  cause, 
are  entitled  to  the  costs  cf  a  special  jury  summoned  on  the  process  of  the  defendant,  although  the 
Jadge  allall  om,  oertHy. 

s2 
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183/.^  and  freight,  yet  that  no  bills  of  lading  or  freight  were  ten- 
dered. The  defendant  therefore  unloaded  the  goods  on 
the  wharf.  Issue  was  joined  upon  each  of  these  pleas, 
and  the  cause  was  tried  on  the  3rd  of  July,  before  a  special 
jury.  It  was  then  proved,  on  the  part  of  the  plaintiffs, 
that  the  defendant's  vessel  had  arrived  at  her  moorings  in 
the  Thames,  on  the  23rd  of  November,  1836,  and  that  on 
the  following  morning  the  plaintiff's  servant  had  delivered 
on  board  a  notice  for  the  delivery  of  the  goods,  and  had 
tendered  his  craft  to  receive  them ;  that  he  remained 
alongside  the  vessel  until  four  o'clock  in  the  afternoon, 
but  received  none  of  them ;  and  although  he  was  in  at- 
tendance on  the  following  morning,  and  waited  several 
hours,  none  of  the  goods  were  delivered.  It  was  further 
proved,  that  after  the  lighter  had  gone  away  on  each  day, 
a  portion  of  the  goods  had  been  landed;  that  the  custom 
was  not  to  pay  the  freight  on  the  delivery  of  the  goods, 
but  that  the  amount  was  usually  collected  by  the  ship's 
agent  from  the  consignees,  after  the  cargo  had  been  deli- 
vered. It  was  not  usual  that  the  bills  of  lading  should  be 
produced  unless  specially  applied  for,  but  that  no  appli- 
cation had  been  made  in  the  present  instance.  A  verdict 
in  this  case  was  found  for  the  plaintiffs  to  the  amount  of 
the  charge  to  which  they  had  been  subjected  for  wharfage 
dues.  The  cause  had  been  tried  by  a  special  jury  struck 
by  the  plaintiffs  under  these  circumstances ;  the  defend- 
ant having  obtained  a  summons  for  a  month's  time  to  plead, 
the  plaintiffs  had  been  put  under  terms  for  making  the 
cause  a  special  jury  cause,  and  a  rule  for  a  special  jury 
was  in  consequence  obtained  ^n  the  part  of  the  plaintiffs. 
A  similar  rule,  however,  having  been  obtained  on  behalf 
of  the  defendant  by  his  attorney,  and  a  jury  struck,  the 
plaintiff's  rule  was  abandoned.  The  jury  was  obtained 
upon  the  defendant's  rule,  but  was  summoned  under  pro- 
cess lodged  at  the  instance  of  the  plaintiffs.  At  the  taxa- 
tion of  the  costs,  a  sum  of  221/.  17«.  Id,  was  claimed,  but 
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the  Prothonotary  disallowed  the  costs  of  subpoenaing  1837. 
twelve  out  of  seventeen  witnesses^  who  had  attended  the 
trial  for  the  purpose  of  giving  evidence  as  to  the  course 
usually  adopted  upon  the  delivery  of  bills  of  lading  and 
the  payment  of  freight,  as  well  as  the  costs  demanded  by 
the  plaintiffs  for  attending  upon  the  defendant's  rule  for 
a  special  jury^  of  the  process  for  summoning  the  jury,  and 
of  the  costs  of  the  plaintiff's  rule,  the  sum  of  67/.  17«.  4ef. 
being  taxed  off  the  amount  of  the  bilK  The  rule  had  been 
obtained  on  the  ground  that  the  custom,  as  to  the  deli- 
very of  the  goods,  was  immediately  in  issue  at  the  trial, 
and  although  it  was  the  opinion  of  the  learned  Judge 
that  the  witnesses  who  were  in  attendance  need  not  be 
called  to  prove  the  usage,  the  plaintiffs  were  entitled  to 
the  costs  of  those  witnesses,  as  it  would  not  have  been 
safe  for  them  to  go  to  trial  without  having  them  in  attend- 
ance. The  plaintiffs  were  also  entitled  to  the  costs  of  the 
special  jury,  which,  although  it  had  been  summoned  on 
the  defendant's  process,  had  been  adopted  by  them. 

Sir  F.  Pollock  now  shewed  cause,  and  contended  that 
the  Court  would  not  interfere  unless  in  the  case  of  an  er- 
ror in  principle.  The  question  of  costs  upon  the  attend- 
ance of  these  witnesses,  was  a  question  of  detail  upon 
which  the  Prothonotary  had  a  right  to  exercise  a  discre- 
tion, with  which,  the  Court  would  not  interfere.  With  re- 
spect to  the  special  jury,  as  the  learned  Judge  had  not 
granted  his  certificate,  the  disallowance  of  the  costs  was 
correct. 

Wilde,  Serjt.,  and  Cleasby,  contra,  submitted  that,  the 
exclusion  of  a  whole  class  of  witnesses,  whose  attendance  it 
was  necessary  for  the  plaintiffs  to  procure,  in  order  to  prove 
an  issue  which  was  collateral  to  the  cause,  was  an  error  of 
principle,  with  respect  to  which  the  Court  would  feel  itself 
bound  to  interfere.  It  was  at  the  defendant's  own  instance 
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1837*         that  the  cause  was  made  a  special  jury  cause»  and  the 

Jones        plaintiffs  therefore  were  not  bound  to  apply  to  the  Judge 

V-  for  a  certificate.     The  plaintiffs  being,  as  it  were,  tied  to 

the  stake  and  dragged  on  to  trial,  were  entitled  to  make 

the  best  of  it :  Holi  v.  Meddowcroji  (a). 

TiNDAL,  C.  J. — Before  we  make  this  rule  absolute,  we 
must  be  satisfied  that  the  question  of  custom,  that  upon 
requiring  the  delivery  of  goods  that  have  arrived  by 
ship,  it  is  necessary  to  tender  the  freight,  and  which  the 
witnesses,  the  costs  of  whose  attendance  the  Prothonotary 
has  disallowed,  were  subpoenaed  to  prove,  was  put  in  is- 
sue by  the  plea.  Now,  the  fourth  plea,  on  which  this 
question  of  custom  is  said  to  be  raised,  alleges  that,  in  the 
notice  given  by  the  plaintiffs  for  the  delivering  of  the 
goods  over  the  vessel's  side,  they  were  required  to  be  de- 
livered into  the  plaintiff's  craft,  the  bills  of  lading  and  the 
freight  being  tendered ;  but  that  neither  the  crail,  the 
bills  of  lading,  nor  the  freight,  were  actually  tendered. 
Now,  this  appears  to  be  an  express  issue  upon  the  actual 
tender,  and  upon  that  issue  the  custom  does  not  appear 
to  come  in  question.  I  think,  therefore,  that  the  discre- 
tion of  the  Prothonotary  has  been  properly  exercised 
with  regard  to  the  costs  of  those  witnesses.  As  regards 
the  special  jucy,  as  it  was  not  struck  by  the  plaintiffs, 
no  certificate  was  necessary,  and  the  costs  ought  to  have 
been  allowed ;  upon  that  point,  therefore,  the  rule  must 
be  absolute. 

The  other  Judges  concurred. 

Rule  absolute* 

(0)  4  M.  &  S.  467- 
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Elliott  v.  Guttbridqe.  1838. 

rrHlTE  moyed  for  leare  to  add  certain  bail  to  those  Where  bail  has 
already  put  in,  but  who  had  been  rejected  on  a  preliminary  ^^  [hrground 
objection  taken  at  the  time  when  they  came  up  for  the  pur-  *>[■  technical 

•^  .^  r  IT  objeciion,  the 

pose  of  justifying.  Tlie  present  case  did  not  come  within  Court  will  not 
5  Reg.  Gen.  T.  T.  1  Will.  4  (a).  The  words  of  that  rule  ^Za^I  '"^ 
were,  **  That  the  bail,  of  whom  notice  shall  be  given,  shall 
not  be  changed  without  leave  of  the  Court  or  a  Judge.*' 
That  rule  clearly  contemplated  cases  in  which  no  attempt 
had  been  made  to  justify  the  bail  originally  put  in,  and  not 
cases  where  an  attempt  had  been  made  to  justify.  He  cited 
the  case  of  Rex  v.  The  Sheriff^  of  Essex  (6). 

Patteson,  J. — I  think  this  case  is  distinguishable  from 
the  one  you  cite ;  for,  it  does  not  appear  in  that  case  that 
the  bail  had  there  endeavoured  to  justify.  If  I  were  to 
grant  this  application,  I  should  be  letting  in  all  the  mis- 
chief»  which  it  was  the  object  of  that  rule  to  prevent.  If 
the  bail  originally  put  in  are  substantially  goody  an  affidavit 
to  that  effect  might  be  made,  and  the  bail  be  again  brought 
up  for  the  purpose  of  justifying.  Wiiy  is  that  bail  not 
brought  up  ?  Because,  the  defendant  knows  that  they  are 
insufficient.  I  think,  therefore,  that  the  present  applica- 
tion cannot  be  granted. 

Rule  refused* 

(a)  Ante,  Vol.  1,  p.  103.  (b)  Ante,  Vol.  2,  p.  782. 


t  c, 
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1838. 

Ex  parte  Cragg. 

A  clerk,  under  vVlGHTMAN  applied,  on  behalf  of  a  young  gentleman 

cannot  be  ex-  who  had  not  yet  attained  the  age  of  twenty-one,  that  he 

•iTanMo'^Reg.  flight  be  examined  pursuant  to  the  new  rules,  although 

Sf.?;  ?•  ^'  ^  fae  was  still  an  infant.     There  was  no  rule  of  Court  or  act 

Will.  4. 

of  Parliament  positively  directing  that  a  person  must  have 
attained  full  age  before  he  could  be  admitted  as  an  attor- 
ney. No  reason  could  exist  why  he  should  not  be  exa* 
mined. 

Patteson,  J. — I  never  heard  of  an  infant  attorney. 
He  can  not  be  admitted  until  he  has  attained  the  full  age 
of  twenty-one.  An  attorney  must  necessarily  enter  into 
many  contracts,  and  then,  when  it  is  sought  to  enforce 
them,  the  plaintifl'may  be  answered  with  a  plea  of  infancy. 
The  examination  is  preparatory  to  his  being  admitted,  and 
therefore  he  must  be  then  presumed  to  be  of  fit  age  at  the 
time  to  be  admitted.  The  proper  course  is  for  him  to 
wait  until  he  is  twenty-one.  There  can  be  no  reason  for 
suspending  the  rules  in  favour  of  this  applicant. 

Refused. 

Dob  d.  Steveks  0.  Lord. 
{Before  the  Four  Judges.) 

TheicMorof  wVaRREN  shewed  cause  on  the  last  day  of  term 
ejectment,  who   against  a  rule  obtained  by  Waddington  in  the  Bail  Court 

was  a  mortgagee, 

obtained  judgment,  and  after  more  than  a  year  and  a  day  had  elapsed,  without  reviving  the  judg- 
ment bysci.  fa.,  issued  a  bab.  £ei.  poss.,  which,  after  execution,  was  set  aside  by  a  Judge's  order; 
bur  the  judgment  left  in  force.  On  a  motion  for  a  rule  for  a  writ  of  restitution: — Held,  that  such 
writ  could  not  issue;  but  the  rule  might  be  moulded  so  as  to  order  the  lessor  of  the  plaintiff  to  re- 
store possession. 

Semble,  per  Pattesoih  -J.,  that  a  party  having  recovered  in  an  ejectment,  cannot,  by  his  own  act 
only,  and  without  the  authority  of  the  Court,  take  possession. 

Though  the  full  Court  will  not  permit  a  matter  of  law  to  be  discussed  on  the  last  day  of  term^ 
they  will  allow  cause  to  be  shewn  against  a  rule  praying  for  a  writ  of  restitution,  where  it  was  re* 
ferred  to  the  full  Court  from  the  Bail  Court,  and  counsel  had  been  unable  to  bring  it  on  till  the 
last  day,  owing  to  the  press  of  business  in  thje  Court,  and  the  case  is  very  urgent. 
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on  an  early  day  in  the  term,  and  which  Liiiledale,  J.,  had  1838. 
referred  to  the  full  Court.  The  rule  called  on  the  lessor 
of  the  plaintiff  to  shew  cause  why  a  lorit  of  restitution 
should  not  issue  to  the  sheriff  of  Northamptonshire,  order- 
ing him  to  restore  possession  to  the  defendant  of  the  lands, 
tenements,  and  hereditaments  seized  by  virtue  of  a  writ  of 
possession,  which  had  been  set  aside  by  the  order  of  Wil* 
liams,  J.,  for  irregularity,  and  why  the  costs  of  all  such 
proceedings  should  not  be  paid  by  the  lessor  of  the  plain- 
tiff, and  why  all  further  proceedings  upon  such  writ  of 
possession  should  not  be  stayed. 

Patteson,  J. — This  is  a  point  of  law,  and  cannot  be 
taken  on  the  last  day  of  term.     That  is  a  settled  rule. 

Warren, — If  a  mere  matter  of  practice  as  to  the  form 
of  a  particular  application  to  the  Court,  is  such  a  point  of 
law  as  the  rule  is  aimed  at,  of  course  the  case  must  stand 
over,  and  be  put  into  the  peremptory  paper.  A  large 
amount  of  crops  will  perish  in  the  mean  time. 

Lord  Denman,  C.  J. — Why  could  you  not  have  shewn 
cause  on  an  earlier  day  of  the  term  ?  When  was  the  case 
sent  here? 

Warren. — Three  or  four  days  ago;  since  which  the 
Court  has  been  constantly  occupied,  and  I  had  no  oppor- 
tunity of  moving,  though  in  daily  attendance. 

Waddington  also  urged  the  Court  to  dispose  of  the  rule, 
as  it  was  of  great  importance  to  both  parties. 

Lord  Denman,  (after  consulting  the  other  Judges). — 
We  think  we  ought  to  hear  you  ;  you  may  proceed. 

Warren. — Though  eleven  affidavits  are  sworn  on  the 
part  of  the  defendant,  they  agree  with  the  only  one  sworn 
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1838,  by  the  lessor  of  the  plaintiff,  in  sufficient  points  to  raise 
the  matter  of  law  on  which  it  is  contended  that  this  rule 
must  be  discharged,  and  with  costs.  This  action  was 
brought  in  1833,  by  the  mortgagee,  against  the  heir  at  law 
of  the  mortgagor ;  was  tried,  and  a  verdict  found  for  the 
plaintiff,  at  the  Spring  Assizes  for  Northamptonshire  in 
1834.  Judgment  was  signed  in  Michaelmas  Term,  1834, 
and  a  writ  of  possession,  with  a  fi.  fa.  for  costs  incorporated, 
issued  soon  after;  but  owing  to  negotiations  between  the 
parties,  out  of  which  arose  a  suit  in  equity  which  was  not 
terminated  till  the  latter  end  of  1836,  it  was  not  executed. 
Without  suing  out  a  scire  facias,  the  lessor  of  the  plaintiff, 
in  June  last  (1837),  issued  a  second  writ  of  habere  facias 
possessionem,  under  which  the  sheriff  gave  possession,  but 
which  writ,  on  the  11th  of  July,  was  set  aside  by  an  order 
of  Williams,  J.,  for  irregularity  in  being  issued  without  the 
judgment  having  been  revived  by  sci.  fa.;  but  the  order 
did  not  direct  possession  to  be  restored.  When  the  order 
was  served  upon  the  lessor  of  the  plaintiff,  he  gave  a 
written  notice  to  the  defendant,  that  he  abandoned  all  right 
founded  on  the  hab.  fa.  poss.,  which  had  been  set  aside, 
and  was  ready  to  pay  the  costs  of  it ;  but  that,  as  mortga- 
gee in  possession,  he  had  an  independent  right  to  remain, 
especially  having  a  judgment  of  the  Court  in  his  favour 
then  in  full  force.  After  waiting  for  two  months,  during 
which  the  lessor  of  the  plaintiff  had  incurred  great  ex- 
pense in  gathering  the  crops,  and  resisting  many  attempts 
on  the  part  of  the  defendant  forcibly  to  regain  possession, 
a  summons  was  taken  out  in  September  to  the  same  effect 
as  the  present  rule,  but  upon  which  Tindal,  C.  J.,  refused 
to  grant  an  order.  The  present  rule  was  then  applied 
for.     The  first  objection  to  it  was — 

Denman,  C.  J.— -A  judge's  order  has  set  aside  the  writ 
by  means  of  which  you  have  obtained  possession,  and  yet 
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you  will  not  give  it  up.   You  have  a  great  deal  to  get  over        1838. 
to  satisfy  us  in  your  favour. 

Warren. — However  that  may  be,  it  is  submitted  that  the 
present  rule  must  be  discharged^  since  it  asks  for  what 
the  Court  cannot  grant,  and,  under  the  circumstances, 
ought  not  to  grant,  if  it  could.    First,  a  writ  of  restitution 
can  never  U&ue  so  long  as  the  judgment  remains,  as  in  this 
present  case,  in  force.     In  2  Lit.  Prac.  Reg.  577,  it  is  laid 
down   that  *'  Restitution  is  a   writ  which  lies  where   a 
judgment  is  reversed  by  writ  of  error;   and  the  Court 
which  reverses  the  judgment  gives,  after  the  reversal,  a 
judgment  for  restitution ;  for  note,  a  sci.  fa.  quare  resti- 
tutionem  habere  non  debet,  reciting  the  reversal  of  the 
judgment,  and  the  writ  of  execution,  and  return  thereof 
filed,  must  issue  forth."    This  agrees  with  all  the  old  au- 
thorities ;  and  proves  that  this  writ  cannot  issue  while  the 
judgment  stands  in  full  force,  and  further,  that  it  must 
be  founded  on  matter  of  record.     The  latter  position  is 
expressly  laid  down  in  the  same  authority :  **  There  ought 
to  be  no  restitution  or  re-restitution  granted  of  the  pos- 
session of  lands  where  it  cannot  be  grounded  on  some 
matter  of  record  appearing  to  the  Court^'  (a).     Again : 
**  The  restitution  is  to  be  granted  by  the  Court  upon  a 
suggestion  of  the  insufficiency  of  an  indictment  of  forcible 
entry  or  other  matter,  until  the  certiorari  be  returned  and 
filed  ;  for  before  the  returning  and  filing  of  it,  the  Court 
hath  nothing  before  them  upon  record  to  judge  upon."  It 
is  also  said  that  a  writ  of  restitution  is  not  properly  to  be 
granted  but  in  such  case  where  the  party  cannot  be  re- 
stored by  an  ordinary  way  of  justice  or  course  of  law ;  for 
where  ordinary  remedies  may  be  had,  extraordinary  are 
not  to  be  resorted  unto;  and,  in  a  previous  part  of  the 
same  book,  is  given  an  instance  of  an  ordinary  remedy  :-* 

(a)  Citing  HiU,  22  Car.  B.  R. 
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1838.         *^  The  law  doth  often  times  restore  the  possession  to  one 

without  a  writ  of  possession,  to  wit,  by  a  writ  of  habere 

d.  facias  possessionem  and  other  ways,  in  common  course 

Stevens 

V.  and  proceedings  of  justice  (a)  upon  a  trial  of  law*'  (6). 


Lord. 


Patteson,  J. — What  is  the  defendant  to  do  in  such  a 
case  as  this? 

Warren. — Bring  another  ejectment,  or  make  the  judge's 
order  a  rule  of  Court,  and  attach  the  lessee  of  the  plaintiff 
for  disobedience  to  it :  either  of  these  suggestions  tests 
the  fallacy  of  the  present  application.  He  could  not  bring 
another  ejectment,  for  the  legal  estate  is,  by  his  own  act, 
vested  in  the  lessor  of  the  plaintiff;  he  could  not  have  an 
attachment^  for  we  contend  (though  the  validity  of  the 
order  was  strongly  disputed  before  the  judge),  that  we 
have  obeyed  the  Judge's  order,  inasmuch  as  we  abandon 
all  right  which  we  attempted  to  derive  from  it,  and  con- 
sent to  be  treated  as  trespassers  for  what  we  did  under  it, 
and  are  ready  to  pay  all  the  costs  occasioned  by  our  irre- 
gularity; but  having  a  previous  and  then  existing  right 
against  all  the  world,  and  especially  as  against  the  defend- 
ant, we  were  guilty  of  no  contempt  or  disobedience  in 
asserting  that  right.  Suppose  this  rule  to  be  made 
absolute,  the  defendant  will  then  have  to  draw  up  his 
writ  of  restitution ;  and  in  so  doing,  must  recite  that 
which  is  positively  false,  that  "  it  was  considered  that 
the  judgment  aforesaid,  for  certain  errors  therein  as* 
signed,  should  be  reversed,  annulled,  and  altogether 
holden  for  nought;  and  that  the  said  defendant  should 
be  restored  to  all  things  which  he  had  lost  by  occasion 
of  the  said  judgment."  In  Tidd's  Appendix,  p.  655, 
9th  edit.,  there  is  given  a  form  of  a  writ  of  restitution 
in  ejectment  in  the  Exchequer,  which,  after  the  same 

(a)  Trin.  23  Car.  B.  N.  (b)  Ibid,  679. 
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recital  as  in  a  writ  of  hab.  fa.  poss.,  proceeds  thus:  1838. 
*'  And  because  since  the  issuing  of  our  said  writ  (of  pos- 
session), it  hath  appeared  to  the  Barons  of  our  said  Ex- 
chequer, that  the  said  judgment  obtained  by/*  &c.,  **  was 
irregularly  obtained,  and  that  our  said  writ  (of  possession) 
thereupon  issued  improvidently  and  unjustly,"  &c.  How 
could  the  present  defendant,  then,  draw  up  such  a  writ? 
There  are  no  valid  authorities  or  precedents  for  such  an 
application  as  the  present.  It  is  true,  that  in  Chitt. 
Archb.64],  4th  edit.,  it  is  stated,  that  under  such  circum- 
stances as  the  present,  a  writ  of  restitution  will  be  awarded ; 
but  the  authorities  there  cited  do  not  bear  out  such  a 
statement.  If  such  an  application  as  the  present  could 
have  been  sustained,  so  many  occasions  for  it  must  have 
occurred  in  practice  as  to  give  rise  to  reported  cases 
on  the  subject.  The  absence  of  such  a  case  is,  alone,  a 
strong  argument  against  granting  the  present  rule.  In 
the  late  case  of  Doe  d.  Williams  v.  Williams  (a),  the  writ 
of  restitution  was  ordered,  because  the  regular  judgments 
had  been  set  aside.  Again,  is  it  consistent  with  justice  or 
reason,  that  the  Court,  having  solemnly  declared  the  right 
of  property  not  to  be  in  the  defendant,  but  in  the  plaintiff, 
should  now  be  asked  to  take  away  that  property  from  the 
plaintiff,  and  give  it  to  the  defendant?  The  defendant 
has,  by  his  solemn  act  and  deed,  exhausted  himself  of  all 
right  to  the  property  in  question,  and  conveyed  it  for  a 
large  sum  to  the  plaintiff,  whose  right,  moreover,  has  been 
sanctioned  by  the  Court,  but  who  are  asked  to  declare^ 
uno  flatu,  that  the  land  is  the  plaintiff's,  and  yet  he  must 
give  it  up  to  the  defendant. 

Coleridge,  J. — Your  argument  is^  that  the  defendant 
has  made  an  erroneous  application  to  the  Court,  and  asked 
for  an  inapplicable  remedy,  and  it  would  seem  clear  that 

(a)  2  Ad.  &  EU.  381. 
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1838.         he  has ;  but  why  cannot  we  overlook  the  errori  and  so 
mould  the  rule  as  to  give  him  possession  ? 

Warren^ — Certainly  not.  That  is  not  what  counsel 
came  prepared  to  shew  cause  against;  but  against  the 
application  for  a  writ  of  restitution ;  and  if  it  be  shewn^ 
that  what  is  asked  for  cannot  be  granted,  surely  the  rule 
must  be  discharged,  or  why  shew  cause  against  it?  Had 
the  rule  prayed  for  what  the  Court  now  suggested,  it 
might  be  that  the  lessor  of  the  plaintiff  would  not  have 
been  advised  to  resist  the  application,  and  incur  the  ex- 
pense of  these  proceedings.  It  would  certainly  appear 
unfair  towards  those  who  had  to  shew  cause  against  defi- 
nite and  specific  applications,  if  they  were  to  be  taken  by 
■uprise  by  the  Court  offering  to  give  something  else  than 
the  applicant  has  asked  for.  Such  a  course  would  open 
wide  a  door  to  fraud  and  negligence :  erroneous  appli- 
cations may  be  made  purposely  to  mislead  the  research 
of  counsel ;  and  vigilantibus  non  dormientibus  jura  sub- 
veniunt.  In  Moore  v.  Archer  (a),  a  defendant  made  an 
error  in  obtaining  a  rule  to  set  aside  the  declaration,  and 
Abinger,  C.  B.,  said,  *'  The  declaration  is  not  irregular; 
the  motion  should  have  been  to  set  aside  the  writ ;  the  rule 
must  be  discharged  with  costs.''  But  it  is  equally  clear 
that  even  the  remedy  now  suggested  ought  not  to  be 
granted.  The  lessor  of  the  plaintiff  had,  perhaps,  been 
guilty  of  a  technical  error  in  getting  into  possession  of 
what  was  clearly  his  own ;  but  he  ought  not,  therefore,  to 
be  compelled  to  abandon  it  to  the  wrongful  claimant.  It 
is  laid  down  in  the  books,  that  if  a  party  has  judgment 
to  recover  his  term,  he  may  enter  without  suing  out  an 
habere  facias  possessionem  ;  for  where  the  land  recovered 
is  certain,  the  recoverer  may  enter  at  his  peril,  and  the 
assistance  of  the  sheriff  is  only  to  preserve  the  peace. 

(tf)  4  Dowl.  P.  C.  214. 
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Patteson,  J. — What  authorities  do  you  cite  for  that        1838. 
position? 


Dob 

d, 

flTByilfM 

0. 


fVarren. — Runnington's  Ejectment,  475  (Ed.  1820),  and 
2  Sillon's  Pr.,  citing  2  Sider.  156. ;    I  Roll  Rep.  213 ;         ^^"• 
Noy.  71 ;  Palm.  283. 

Patteson,  J. — This  goes  to  the  foundation  of  the  whole 
matter  generally. 

Warren. — It  does  certainly ;  and  it  is  submitted  that 
there  is  no  possible  ground  either  of  substantial  justice  or 
legal  principle  on  which  the  defendant  can  be  entitled 
to  obtain  either  that  which  he  has  asked  for,  or  what  it  is 
now  intimated  he  may  have,  though  he  has  not  asked  for 
it.  It  may  be  laid  down  as  a  settled  principle  of  law,  that 
the  unquestionable  owner  of  land  may  enter,  if  he  choosOf 
by  his  own  act,  and  take  possession  of  it,  and  will  be  sup- 
ported in  doing  so  by  his  clear  and  undisputed  right.  In 
Taylor  V.  Cole(a)t  Lord  Kenyon  said — **The  question 
is,  whether  a  person  having  aright  of  possession  may  not 
peaceably  assert  it,  if  he  do  not  transgress  the  laws  of  his 
country.  I  think  he  may ;  for  a  person  who  has  a  right 
of  entry  may  enter  peaceably;  and  being  in  possession, 
may  retain  it,  and  plead  that  it  is  his  soil  and  freehold." 
The  same  doctrine  has  been  clearly  upheld  in  Taunton  v« 
Cosiar(b)f  Turner  v.  MeymoU{c)y  Buicher  y.  Butcher  (d), 
and  various  other  cases.  Were  it,  indeed,  otherwise,  it 
would  be  an  absurd  anomaly  in  the  law. 

Then  it  will  be  said  that  the  lessor  of  the  plaintiff*  got 
into  possession  by  means  of  a  defective  writ  of  possession, 
which  has  been  set  aside :  that,  however,  cannot  vary  the 
case.    It  has  been  laid  down  by  Lord  Holt^  and  expressly 


(a)  3  T.  R.  295.  (c)  1  Bing.  158. 

(b)  7  T.  R.  431.  (d)  7  B.  &  C.  399. 
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1838.  affirmed  in  Crowther  v.  Ramsbottom  (a),  "  that  if  one  hath 
a  legal  and  an  illegal  warrant,  and  arrests  by  virtue  of  the 
illegal  warrant,  yet  he  may  justify  by  reason  of  the  legal 
warrant,  for  it  is  not  what  he  declares,  but  the  authority 
which  he  has,  thjit  is  his  justification  ;*'  and  accordingly,  in 
that  case  it  was  held  that  ''  it  was  not  material  to  inquire 
what  the  defendants  said  when  they  entered,  but  only 
whether  they  had  in  fact  a  legal  warrant  to  justify  them/' 
Now,  in  the  present  case,  at  the  time  that  the  erroneous 
writ  of  possession  was  resorted  to  by  the  lessor  of  the  plain- 
tiff, he  had  ^'  a  legal  warrant  and  authority  to  justify  him," 
namely,  his  legal  title  as  mortgagee,  fortified  by  a  judgment 
in  ejectment.  This  doctrine  was  also  upheld  in  Oakes  v. 
Wood  (6),  and  by  Littledale,  J.,  in  Lucas  v.  Nockells  (e). 
The  lessor  of  the  plaintiff  may  have  erroneously  called  in 
the  sheriff's  assistance,  and  is  content  to  be  mulcted  for 
his  irregularity,  in  the  costs  it  occasioned,  and  which  are 
considerable,  but  he  was  not  ordered  to  restore  possession^ 
and  the  Judge  was  correct  in  not  making  such  an  order 
on  the  grounds  stated.  The  lessor  of  the  plaintiff's  being 
now  ordered  to  give  back  all  that  was  absolutely  his  own 
to  one  whom  the  Court  had  solemnly  declared  to  have  no 
right  whatever  to  it,  would  be  a  penalty  vastly  more  than 
commensurate  with  his  alleged  delinquency,  and  would 
appear  to  be  injustice.  On  these  general  grounds  it  was 
submitted  that  the  rule  must  be  discharged,  as  the  defend- 
ant had  no  locus  standi  in  Court,  having  no  right  either 
at  law'  or  in  equity,  and  having  made,  at  all  events,  an 
erroneous  application  to  the  Court. 

Waddingtofiy  in  support  of  the  rule. — The  lessor  of 
the  plaintiff  was  clearly  wrong  in  issuing  a  writ  of  pos- 
session without  having  revived  his  judgment  by  sci.  fa.; 


(a)  7  T.  R.  668.  (b)  2  M.  &  W.  791. 

(c)  10  Bing.  185. 
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that  writ  being  set  aside,  it  cannot  be  tolerated  that  the  1838. 
lessor  of  the  plaintiff  should  nevertheless  be  at  liberty  to 
hold  out  against  the  Judge's  order,  and  the  authority  of 
this  Court.  Notwithstanding  the  elaborate  research  and 
argument  which  have  been  brought  to  bear  against  this 
application,  there  are  two  cases  in  which  a  writ  of  resti- 
tution issued  under  similar  circumstances  to  the  present. 
In  Goodright  v.  Noright  (a),  a  writ  of  restitution  was 
ordered. 

Warren. — There  the  judgment  had  been  set  aside. 

Waddington. — Also  in  Withers  v.  Harris  [b)^  which  is 
precisely  in  point  with  the  present  case.  The  judgment 
there  had  not  been  reversed,  and  yet  a  writ  of  restitution 
was  awarded,  because  a  sci.  fa.  to  revive  the  judgment  had 
not  been  sued  out. 

Denman,  C.  J. — There,  probably,  the  objection  was  not 
taken,  as  it  is  here.  It  is  now  urged,  as  it  might  have 
been  urged  there,  that  though  possession  might  be  ordered 
to  be  restored,  still  a  writ  of  restitution  cannot  be  granted. 

Waddington. — That  may  be  so.  At  all  events,  he 
hoped  that  the  Court,  as  it  had  intimated,  though  it  could 
not  grant  a  writ  of  restitution,  would  so  mould  the  rule  as 
to  give  substantially  what  was  asked  for. 

Denman,  C.  J. — We  think  that  though  a  writ  of  resti- 
tution cannot  be  granted,  as  prayed,  yet  that  under  the 
circumstances,  the  lessor  of  the  plaintiff  cannot  be  per- 
mitted to  retain  what  he  has  taken  into  his  possession ; 
and  that  we  have  power  to  mould  this  rule  so  as  to  give 
restitution  of  what   has    been  seized  by   the  lessor  of 

(a)  Barnes,  198.  {b)  2  Ld.  Raym.  806. 
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1838. 


the  '  plaintifT;    but   it    will    be    made   absolute   without 
costs. 

Patteson,  J. — I  am  of  the  same  opinion ;  and  more* 
oTer,  I  desire  that  it  may  not  go  forth  that  I,  for  one, 
assent  to  the  doctrine  which  has  been  contended  for,  that  a 
party  having  recovered  in  ejectment  may,  by  his  own  act 
only,  and  without  the  authority  of  the  process  of  the 
Courts  enter  upon  and  retain  possession  of  the  land  so 
recovered. 

Coleridge,  J. — I  also  think  we  have  power  to  mould 
this  rule  in  the  way  suggested.  I  shall  add  only  that  the 
cases  of  Taunton  v.  Costar^  and  Turner  v.  Meymoti,  are 
dislinguishable  from  the  present,  and  do  not  bear  out  the 
doctrine  contended  for  by  Mr.  Warren. 

Rule  absolute  accordingly,  without  costs. 


On  an  applica- 
tion under  the 
7  &  8  Geo.  4, 
c.  71,  8.2,  to 
take  money 
and  costs  out 
of  Court,  which 
have  been  ae- 
posited  in  lieu 
of  bail,  if  the 
cause  is  in  such 
a  state  that 
issue  may  be 
joined  before 
the  rule  is  dis- 
posed off  the 
Court  will  grant 
it,  with  a  stay 
of  proceedings. 


Bloor  v.  Cox. 

JlITZJAMES  applied  for  leave  to  take  a  certain  sum 
of  money  out  of  Court,  which  had  been  paid  in  lieu  of 
bail,  together  with  20L  for  costs.  He  proposed  to  make 
the  application  according  to  the  common  law  jurisdiction 
of  the  Court,  and  not  under  the  7  &  8  Geo.  4,  c.  71,  s.  2, 
because  it  had  been  decided  (a)  that  under  that  act  the 
application  must  be  made  before  issue  joined.  Here,  the 
proceedings  were  in  such  a  state  that  issue  might  be 
joined  before  the  present  rule  could  be  finally  disposed  of. 
The  objection  would  then  be  takeuj  that  the  application 
had  come  too  late. 

Patteson,  J. — In  order  to  prevent  such  a  step  you  may 
take  your  rule,  with  a  stay  of  proceedings. 

Rule  accordingly, 
(a)  See  Ferrall  v.  Alexander  and  another f  ante.  Vol.  1,  p.  132. 
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Weatherall  r.  Long. 

e/.  BA  YLE  Y  shewed  cause  against  a  rule  nisi  obtained  in  order  to 

by  Andrews,  Serjt.,  calling  on  the  plaintiff  to  shew  cause  fendant  to  the 

why  the  warrant  of  attorney  given  by  the  defendant,  the  ^J*^'  q^^ 

judgment)  and  execution  thereon,  should  not  be  setaside,  H.T.2Win.4, 

1  f-fo*    •       I       I         1^1        t       ./¥»       -  1  1.72,  it  ii  not 

and  a  sum  of  ioL  m  the  hands  of  the  shenli  paid  over  to  necessary  that 
the  defendant,  on  the  ground  that  the  warrant  was  not  in  j^g.^^'n  ternu 
conformity  with  1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  72  (a).    By  **t  ^e  is  a 

■;  f*  >  \   /  J    prisoner  in  cua- 

that  rule  it  was  provided,  that  "  no  warrant  of  attorney  tody  on  mesne 
to  confess  judgment  or  cognovit  actionem,  given  by  any  Jppeare'from 
person  in  custody  of  a  sheriff  or  other  officer  upon  mesne  the  statements 
process,  shall  be  of  any  force,  unless  there  be  present  some  that  bis  cus- 
attorney  on  behalf  of  such   person  in  custody,  expressly  on  mesne  pro- 
named  by  him,  and  attending  at  his  request,  to  inform  him  "*^   rfsoner 
of  the  nature  of  such  warrant  or  cognovit  before  the  same  >"  custody  at 
is  executed,  which  attorney  shall  subscribe  his  name  as  a  one  piaintifr,  is 
witness  to  the  due  execution  thereof,  and  declare  himself  ^^l  benefit  of* 
to  be  attorney  for  the  defendant,  and  state  that  he  sub-  i  ^e-  G*"- 

••      T  1  r  ,        H.  T.  2  Will.  4, 

scribes  as  such  attorney.      It  would  be  seen,  from  the  8.72,  in  respect 
language  of  the  rule,  that  it  applied  to  prisoners  only  in  attorlle^y  given 
custody  on  "  mesne"  process,  and  not  on  final  process.  *?  ?"*Jff  ^"u-, 
The  case  of  France  v.  Clarkson  (&),  confirmed  this  con-  in  such  cus- 
struclion.     In  Letch  v.  Gomperiz  (c),  Mr.  Justice  Cole^    °  ^* 
ridge  decided,  that  the  fact  of  the  prisoner  being  in  cus- 
tody on  mesne  process  must  be  shewn  in  the  affidavit  sup- 
porting the  prisoner's  application.     Here  it  was  not  shewn, 
on  the  face  of  the  affidavit,  that  the  defendant  was  in 
custody  on  mesne  process.     It  merely  stated  that  the  de- 
fendant had  been  *'  arrested  and  taken  to  a  lock-up  house." 
It  was  quite  consistent  with  this  statement  that  she  was  in 
custody  on  final  process,  for  she  might  have  been  **  ar- 
rested and  taken  to  a  lock-up  house*'  on  a  ca.  sa. 

(a)  Ante,  Vol.  1,  p.  192.  (b)  Ante,  Vol.  5,  p.  699. 

'  (c)  Ante,  p.  ?• 
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1838.  Andrews,  Serjt. — The  affid  ay  it  stated  that  after  ohtain- 

^  ing  the  warrant  of  attorney,  judgment  had  been  signed.  It 

«.  must  therefore  be  presumed  that  the  custody  in  which  the 

defendant  was  at  the  time  of  giving  the  warrant  of  attor- 
ney, was  on  mesne  process,  and  not  final  process. 

Patteson,  J. — I  think  that  is  sufficient  to  shew  that 
the  defendant  was  in  custody  on  mesne  process  at  the  time 
of  giving  the  warrant  of  attorney. 

J.  Bayley  then  produced  an  affidavit^  from  which  it  ap- 
peared that  the  defendant  had  been  arrested  at  the  in- 
stance of  a  plaintiff  named  Briggs  Russt,  and  taken  to  a 
lock-up  house.  While  there,  she  sent  for  the  plaintiff  in 
the  present  action,  to  whom  she  was  indebted,  and  in 
order  to  secure  his  debt,  gave  him  the  warrant  of  attorney 
in  question.  The  present  case  could  not  therefore  be  con- 
sidered as  within  the  rule,  which  only  applied  to  cases  of 
cognovits  and  warrants  of  attorney  given  to  plaintiffs,  at 
whose  instance  the  defendants  were  in  custody.  The 
object  of  the  rule  was  to  protect  persons,  when  in  custody 
at  the  instance  of  their  creditor,  from  the  influence  which 
might  be  exerted  upon  them  while  so  in  custody,  in  order 
to  induce  them  to  give  the  instruments  mentioned  in  the 
rule  for  a  greater  amount  than  was  due^  they  not  having 
the  benefit  of  an  attorney's  advice.  The  present  case, 
however,  did  not  come  within  the  mischief  intended  to  be 
remedied  by  that  rule.  The  defendant  was  not  in  custody 
at  the  instance  of  the  present  plaintiff,  but  at  the  instance 
of  another  person,  and  therefore  could  not  be  under  the 
improper  influence  of  her  creditor  in  giving  the  warrant 
of  attorney.     He  cited  Smith  v.  Burlton  (a). 

Andrews^  Serjt.,  contended  that  the  words  of  the  rule 
were  genera],  and  therefore  would  apply  to  this  as  well  as 

(a)  1  East,  241. 
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any  other  case  in  which  the  defendant  was  in  custody  on         1838. 
mesne  process  at  the  time  of  executinir  the  coenoyit.  _^    ' 


V, 


Cur.  adv.  vult.  ^^''**' 


Patteson,  J. — This  was  an  application  to  set  aside  a 
warrant  of  attorney,  and  the  motion  was  made  on  two 
grounds.  One  was,  that  no  attorney  was  present  when  the 
warrant  of  attorney  was  signed.  I  think  that  that  objec- 
tion  cannot  be  supported,  as  it  appears  that  the  defendant 
was  not  in  custody  at  the  time  at  the  suit  of  Wetherall, 
but  of  another  person,  Briggs.  The  rule  of  H.  T.  2  Will. 
4,  was  relied  on  as  sufficiently  comprehensive  in  its  terms 
to  include  the  case  where  the  party  was  in  custody  at 
the  suit  of  any  person.  Now,  it  must  be  recollected,  that 
that  rule  was  not  a  new  rule,  and  was  not  made  for  the 
purpose  of  establishing  any  new  practice,  but  was  for  the 
purpose  of  assimilating  the  practice  of  all  the  Courts.  It 
was  an  old  rule  in  one  Court,  and  had  been  formerly  in 
the  very  same  words,  and  it  has,  moreover,  already  re- 
ceived the  construction  of  the  Court.  The  case  of  Smith 
V.  Burlton  is  a  case  directly  in  point;  there  the  rule  was 
considered,  and  the  Court  expressed  their  regret  that  they 
were  compelled  to  come  to  that  decision.  If  they  could 
not  help  pronouncing  that  decision,  I  do  not  see  how  I  can 
arrive  at  a  different  one. 

Rule  discharged,  with  coats. 
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Judgment 
cannot  be 
signed  against 
the  casual 
ejector,  in  re- 
spect of  a  ser- 
vice on  the 
daughter  car- 
rying on  the 
business  of  the 
tenant  in  pos- 
session, who  is 
a  lunatic,  and 
confined  away 
from  the  pre- 
mises. 


Doe  d.  Brown  p.  Roe. 

^R/iNCILLON  moved  for  judgment  against  the  casual 
ejector.  The  service  had  been  effected  on  the  daughter 
of  the  tenant  in  possession,  at  the  premises  on  which  the 
business  of  the  latter  was  carried  on  by  her.  The  tenant 
himself  was  a  lunatic,  and  confined  in  a  lunatic  asylum. 

Patteson,  J. — I  do  not  think  that  is  a  suflScient  ser- 
vice ;  it  might  have  been  effected  on  the  lunatic  himselfi 
Here,  however,  the  application  is  made  in  respect  of  a 
service  on  the  daughter.     That  is  an  insufficient  service. 

Rule  refused. 


In  a  country 
ejectment,  if 
the  notice  is 
to  appear  in 
one  term,  judg- 
ment may  be 
obtained  against 
the  casual 
Rector  in  the 
next  term, 
without  a  rule 
nisi  in  the  first 
instance. 


Doe  cL  Croone  v.  Roe. 

JjAjiRTIN  moved  for  judgment  against  the  casual  ejector. 
The  peculiarity  in  the  case  was,  that  the  notice  required 
the  tenant  to  appear  in  the  last  term.  It  was  a  country 
cause,  and  some  doubt  existed  as  to  whether  a  rule  nisi 
in  the  first  instance  should  not  be  obtained. 

Patteson,  J.  (after  consulting  Mr.  Hill,  the  Clerk  of 
the  Rules.) — That  is  sufficient  to  entitle  you  to  sign  judg- 
ment without  a  rule  nisi,  as  it  is  a  country  cause. 


Rule  granted. 
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Robinson  t;.  Roland. 

JVOEDS WORTH  shewed  cause  against  a  rule  nisi  The  defence  of 

,  non-delivery  of 

obtained  by  Humfrey  for  setting  aside  a  nonsuit,  on  the  a  signed  bin,  in 

ground  of  misdirection  on  the  part  of  the  under-sheriff  of  attorney's  bill, 

Sussex,  before  whom  the  cause  had  been  tried.   It  was  an  ""•?  \f  pleaded 

'  specially,  and  is 

action  for  an  attorney's  bill,  and  the  defendant  pleaded  not  available 

nunquam  indebitatus.   At  the  trial,  the  plaintiff  was  about  indebitatus. 

to  prove  his  demand,  when  it  was  objected,  that  the  plain-  u-j^^'^^l^ 


"in 


tiff  had  not  proved  the  delivery  of  a  signed  bill  a  month  »  writ  of  trial 

,  means  tliat  the 

previous  to  action  brought,  as  required  by  2  Geo.  2,  c«23 ;  action  was  com- 
2ndly,  that  it  was  consequently  necessary  for  the  plaintiff  ^^^^ 
to  prove  when  the  action  was  commenced,  for  that  fact 
did  not  sufficiently  appear  from  the  writ  of  trial.  In  answer, 
it  was  contended  that  the  objection  of  the  non-delivery  of  a 
signed  bill  was  only  available  by  special  plea.  The  under- 
sheriff  was  of  a  different  opinion,  and  nonsuited  the  plain- 
tiff. Wordsworth  now  submitted  that  the  direction  of  the 
under-sheriff  was  right.  He  cited  Morgan  v.  Ruddock  (a), 
where  it  was  held,  that,  in  an  action  for  an  apothecary's 
billy  the  objection  that  the  plaintiff  was  not  in  practice  as 
an  apothecary  prior  to  or  on  the  5th  of  August^  1815,  or  had 
not  obtained  a  certificate  from  the  Society  of  Apothecaries, 
need  not  be  pleaded,  but  may  be  rendered  available  under 
the  plea  of  non-assumpsit.  That  decision  proceeded  on 
the  peculiar  language  of  the  55  Geo.  3,  c.  194^  6.21,  which 
wasy  ''  that  no  apothecary  shall  be  allowed  to  recover  any 
charges  claimed  by  him  in  any  court  of  law,  unless  such 
apothecary  shall  prove  on  the  trial  that  he  was  in  practice 
as  an  apothecary  prior  to  or  on  the  said  5th  day  of  August, 
1815,  or  that  he  has  obtained  a  certificate  to  practice  as 
an  apothecary  from  the  said  Master,  Wardens,  and  Society 
of  Apothecaries  as  aforesaid.'*    There,  Mr.  Justice  Pat* 

(a)  Ante,  Vol.  4,  p.  311. 
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1838.         ieson  held,  that,  notwithstanding  the  words  of  the  plead- 

RoBiNfloM      ^"^  ^^  ^  (^)'  under  the  head  of  assumpsit,  the  plaintiff 
f.  was  bound  to  prove  his  practice  or  his  certificate,  as  a  con- 

ROLAND.  ,  11.  .1 

dition  precedent  to  his  recovering  the  debt,  whatever  plea 
the  defendant  might  have  put  upon  the  record  (A).  The 
question,  therefore,  was,  whether  the  language  of  the  2 
Geo.  2,  c.  23,  s.  23,  was  not  equally  binding  on  an  attor- 
ney who  sought  to  recover  the  amount  of  his  bill.  The 
words  of  that  section  were,  that  no  attorney  **  shall  com- 
commence  or  maintain  any  action  or  suit,  for  the  recovery 
of  any  fees,  charges,  or  disbursements,  at  law  or  in  equity^ 
until  the  expiration  of  one  month  or  more  after  such  attor- 
ney or  solicitor  respectively  shall  have  delivered  unto  the 
party  or  parties  to  be  charged  therewith,  or  left  for  him, 
her,  or  them,  at  his,  her,  or  their  dwelling-house  or  last 
place  of  abode,  a  bill  of  such  fees,  charges,  and  disburse- 
ments." Here,  the  statute  prohibited  the  attorney  from 
commencing  his  action  until  the  delivery  of  the  bill ;  and 
surely  that  prohibition  must  be  considered  as  strong  as  the 
one  contained  in  the  55  Geo.  3,  c.  194,  s.Sl.  Supposing  it 
to  be  necessary  for  the  plaintiff  to  prove  the  delivery  of 
the  bill  a  month  before  action  brought,  it  was  of  course 
requisite  that  he  should  shew  at  what  time  the  action  was 
commenced.  Of  this,  it  was  submitted,  no  sufficient  proof 
was  given,  as  it  was  sought  to  shew  the  commencement  of 
the  action  by  reference  to  the  commencement  of  the  writ 
of  trial.  The  form  of  the  writ  was  (c),  that^  on  a  certain 
day,  the  plaintiff  *'  impleaded"  the  defendant.  That  was 
not  sufficient  to  prove  when  the  action  was  commenced, 
because  it  was  quite  consistent  with  the  recital  in  the  writ 
of  trial,  that  the  writ  of  summons  had  been  issued  on  a 
former  day.  Under  these  circumstances,  it  was  contended 
that  the  present  rule  ought  to  be  discharged. 

{a)  Ante,  Vol.  2,  p.  233.  atory  of  Morgan  ?.  Ruddock, 

(6)  See  Shearwood  v.  Hay,  6  (c)  Ante,  Vol.  2,  p.  330. 

Ad.  &  El.  383,  which  is  confirm- 
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Humfret/y  in  support  of  the  rule,  cited  Lane  v.  Glenny{d)t 
in  which  it  was  held,  that  the  defence  to  an  action  of  as- 
sumpsit on  an  attorney's  bill,  of  no  proper  bill,  duly  signed, 
having  been  delivered,  must  be  pleaded  specially. 


1838. 


Robinson 

V. 

Roland. 


Patteson,  J. — The  present  case  is  perfectly  distin- 
guishable from  that  o{  Morgan  v.  Ruddock.  My  decision 
in  that  case  proceeded  on  the  peculiar  language  of  the 
Apothecaries'  Act.  It  seemed  to  me  that  the  necessity  of 
proof  by  the  plaintiiF  in  such  a  case  was  imposed  on  the 
plaintiff  by  way  of  penalty,  and  therefore  that  no  omission 
on  the  part  of  the  defendant  to  plead  the  statute  would 
relieve  the  plaintiff  from  the  necessity  of  giving  that  proof. 
In  my  opinion,  if  the  defendant  had  suffered  judgment  by 
default,  the  plaintiff  would  have  been  equally  bound  to 
prove  it  on  the  execution  of  a  writ  of  inquiry.  The  lan- 
guage of  the  Attorneys'  Act  is  totally  different.  The  words 
are  *^  commence"  or  *^  maintain,"  leaving  it  quite  at  large 
how  advantage  shall  be  taken  of  the  objection.  I  am 
aware  that  my  opinion  on  the  Apothecaries'  Act  is  differ- 
ent from  that  entertained  by  other  Judges.  That  opinion, 
however,  will  not  apply  to  the  Attorneys'  Act.  I  think 
the  defence  here  sought  to  be  set  up  ought  to  have  been 
pleaded,  and  was  not  available  under  the  plea  of  nunquam 
indebitatus.  Then,  as  to  the  objection  that  sufficient 
proof  of  the  commencement  of  the  action  was  not  fur- 
nished by  the  recital  in  the  writ  of  trial,  I  think  that  the 
word  *^  impleaded  "  means  that  the  action  was  commenced 
on  the  day  on  which  the  defendant  was  stated  to  have 
been  impleaded.  The  present  rule  must,  therefore,  be 
made  absolute. 

Rule  absolute. 


(a)  2  N.  &  P.  258. 


dent. 
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1838. 

Sandys  r.  Hohler. 
In  order  to  ob-   DeNMAN  WHA  TLE  Y  moved  for  a  rule  to   shew 

tain  a  rule  for 

security  for  cause  wliy  the  plaintiff  in  this  case  should  not  give  security 
^ounrof^Oie     'or  costs.     The  aflSdavit  on  which  he  moved  stated  that 

plaintiff  residing  ^^  plaintiff  was  a  beneficed  clergyman,  and  it  was  **  be- 
out  of  the  juris-  ,.  „  .,  OJ  ^ 

diction,  it  must  Heved  was  now  resident  abroad.  It  was  also  sworn,  that 
sworntlwt  he  is  apph'cations  had  been  made  to  the  attorney  for  the  plain- 
•/*.'^?."?»"*'  ^"**  tiff  on  the  record,  and  he  had  refused  to  state  where  his 

"behef    to  that 

effect  is insuffi-    client  resided,  but  asserted  that  he  was  in  this  country. 

The  ordinary  affidavit,  therefore,  could  not  be  made,  that 
the  defendant  was  actually  abroad. 

Patteson,  J. — It  would  be  useless  to  have  the  rule  on 
the  affidavit  which  is  now  made,  because,  if  the  attorney 
swears  that  the  plaintiff  is  resident  in  England,  that  will 
be  an  answer  to  the  application. 

Denman  Whailey  submitted,  that  such  an  affidavit 
would  not  be  an  answer  to  the  application,  as,  in  Olivav. 
Johnson  (a),  where  a  plaintiff  carried  on  business  abroad, 
and  had  no  permanent  residence  in  England,  but  was  in 
England  at  the  time  of  bringing  the  action,  and  it  was 
sworn  that  he  had  no  intention  of  leaving  the  country, 
the  Court  held  that  this  was  no  sufficient  answer  to  an 
application  for  security  for  costs,  inasmuch  as  it  was  not 
distinctly  sworn  that  he  resided  and  intended  to  continue 
to  reside  here. 

Patteson,  J. — That  must  be  considered  as  the  case  of 
a  foreigner,  and  I  do  not  think  the  present  case  comes 
within  the  rule  applicable  to  foreigners.  You  may,  how- 
ever, take  a  rule  calling  on  the  attorney  to  state  the  resi- 
dence  of  his  client. 

Rule  accordingly. 

(a)  5  B.  &  Aid.  908. 
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Layton  v.  Mason. 

WrARREN  moved  for  leave  to  stick  up  notice  of  dccla-  Where  the 
ration  in  the  Master's  Office,  on  grounds  disclosed  in  the  notice  ofdecu- 
affidavit  suporting  the  application.  [f^'-J-  ^;  !>„•  ^, 

Master's  Office, 

Patteson^  J.y  was  opinion  that  the  grounds  were  suffi-  the  same  rule, 

cient.  f!'**^'^1  rr 

vice  of  all  future 
notices  and 

Warren  expressed  some  doubt  as  to  whether  he  could  in  the  same 
have  his  rule  in  the  terms  stated  in  his  instructions.  They  '"^' 
required,  that  **  all  future  notices  and  rules  should  be 
served  in  the  same  way.**  The  case  of  Martin  v.  Col- 
vitt  (a),  in  the  Exchequer,  decided  that  the  Court  would 
not  grant  a  prospective  rule  of  that  description,  but  would 
leave  the  plaintiff  to  come  on  future  occasions  to  the  Court 
if  it  should  be  found  necessary. 

Patteson,  J. — As  far  as  the  notice  of  declaration  is 
concerned,  the  affidavit  is  sufficient ;  but  I  think  you  can- 
not have  your  rule  as  to  the  future  notices  and  rules. 

Rule  accordingly. 

(a)  Ante,  Vol.  2,  p.  694. 


Tory  v.  Stevens. 

JlEACOCK  shewed  cause  against  a  rule  nisi  obtained  by  a  variance  be* 
James^  for  setting  aside  the  declaration  in  this  case,  for  ir-  J.™JJ  an/the" 
regularity.  The  alleged  irregularity  was,  that  although  the  P»^«^«J ".  ■» . 
defendant  had  been  arrested  on  a  writ  of  capias,  the  de-  respect  of  which 

an  application 
should  be  made 
in  vacation  promptly  to  a  Judge  at  chambers. 
If  such  an  application  be  made,  and  the  Judge  refuse  to  interfere,  pleading  a  plea  under  protest 
doring  vacation  is  not  such  a  waiver  as  will  prevent  the  defendant  from  appealing  to  the  Court. 
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1838.  claration  stated  him  to  have  been  summoned.  The  declara- 
tion was  delivered  on  the  10th  of  August,  and  by  the  ope- 
ration of  the  provisions  of  12  Reg.  Gen.  M.  T.  3  Will.  4(a), 
the  time  for  pleading  did  not  expire  till  the  1st  of  Novem- 
ber. On  the  2nd  of  that  month,  before  the  opening  of 
the  judgment  office,  a  plea  was  delivered  under  a  protest. 
The  presumed  object  of  the  protest  was,  to  reserve  to  the 
defendant  the  right  to  apply,  on  the  ground  of  the  al- 
leged variance  between  the  declaration  and  writ.  This, 
however,  it  was  submitted,  could  not  have  the  effect  of 
curing  the  defendant's  own  laches.  It  was  clear  the  de- 
fendant had  been  guilty  of  laches  in  not  applying  by  sum- 
mons during  vacation,  as  soon  as  he  was  aware  of  the  ir- 
regularity existing.  He  had  no  right  to  wait  until  the 
following  term  before  he  took  advantage  of  the  supposed 
irregularity.  He  cited  Cox  v.  Tullock  (6),  the  marginal 
note  of  which  was,  "  where  there  is  an  irregularity  in  any 
proceeding  had  in  vacation,  and  there  is  time  in  the  course 
of  that  vacation  to  apply  to  a  judge  at  chambers,  it  is  im- 
perative  on  the  party  complaining  to  do  so;  and  he  cannot 
wait  to  move  to  set  aside  the  proceeding  till  the  first  four 
days  of  next  term,  though  there  has  been  no  intermediate 
step  taken."  Suppose  the  plea  in  this  case  had  been  de- 
livered immediately  after  Trinity  Term,  as  in  the  present 
instance,  under  a  protest.  The  defendant  then  could  not 
apply  to  the  Court  until  the  following  Michaelmas  Term, 
for  the  purpose  of  giving  effect  to  his  protest.  In  the  mean 
time  the  plaintiff  might  have  proceeded,  according  to  the 
provisions  of  the  uniformity  of  process  act,  to  trial,  and  pos- 
sibly, pursuant  to  the  1  Will.  4,  c.  7,  s.  2,  have  obtained 
speedy  execution.  Would  it  be  said,  that  under  such 
circumstances,  the  defendant  could  be  allowed  to  come  in 
Michaelmas  Term,  and  set  aside  the  whole  of  the  plain- 
tiff's proceedings  on  the  ground  of  the  supposed  irregu- 

(fl)  Ante,  Vol.  1,  p.  473.  (b)  Ante,  Vol.  2,  p.  4?. 
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larity,  which  depended  on  the  alleged  variance?  In  the  1838. 
case  ofAnderdon  v.  Alexander  {a),  the  marginal  note  was, 
**  Where  a  defendant  moved  to  set  aside  proceedings  to 
outlawry  for  irregularity,  the  last  of  the  proclamations 
being  in  August,  and  the  motion  being  made  at  the  com- 
mencement of  Michaelmas  Term :  held  too  late,  it  not  ap- 
pearing that  the  defendant  was  not  apprised  of  the  first 
commencement  of  the  proceedings,  but,  on  the  contrary, 
there  being  reason  to  believe  that  he  was ;  the  onus  lying 
on  the  defendant  to  shew  that  he  was  ignorant  of  the  pro- 
ceedings." Delivering  the  plea  with  a  protest,  therefore, 
would  be  of  no  avail. 

LiTTLBDALE,  J. — He  might  have  delivered  a  plea  under 
a  protest,  in  order  to  avoid  judgment  being  signed. 

Peacock. — The  principle  must  be  the  same^  whether  he 
delivered  his  plea  immediately  after  Trinity  Term,  or  sub- 
sequent to  the  24th  of  October.  The  case  of  Hinton  v. 
Stevens  (jb)^\92L^  directly  in  point.  There  it  was  held, 
that  an  objection  to  a  notice  of  declaration,  on  the  ground 
of  variance  from  the  writ,  must  be  taken  within  four  days 
from  the  time  of  serving  the  notice,  whether  in  term  or 
vacation ;  and  some  of  the  days  falling  within  term,  and 
some  in  vacation,  is  immaterial.  Under  these  circum- 
stances, it  was  submitted,  that  the  present  rule  ought  to  be 
discharged. 

James^  in  support  of  the  rule,  contended,  that  as  the 
plea  had  been  delivered  with  a  protest,  it  could  not  be 
considered  as  a  waiver  of  the  irregularity.  The  protest 
must  be  considered  as  reserving  the  right  of  the  party  to 
avail  himself  of  the  irregularity,  and  was,  therefore,  quite 
different  from  an  act  which  the  courts  had  been  in  the 

(a)  Ante,  Vol.  2,  p.  267-  (6)  Ante,  Vol.  4,  p.  283. 
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1838.  habit  of  considering  as  a  waiver.  Where  an  act  done  by 
a  party  could  be  considered  as  spontaneous,  then,  if  it  was 
done  after  a  knowledge  of  the  irregularity,  the  courts 
held  that  to  amount  to  a  waiver  of  the  irregularity.  Where, 
however,  the  act  was  not  spontaneous,  but  the  party  was 
forced  to  do  it,  the  courts  were  not  in  the  habit  of  hold- 
ing such  an  act  to  amount  to  a  waiver.  Here,  it  was  evi- 
dent that  the  plea  of  the  defendant  was  not  spontaneous, 
because  he  was  compelled  to  plead,  in  order  to  prevent 
judgment  from  being  signed.  It  was,  however,  shewn  by 
the  affidavits^  that  an  application  had  been  made  to  Baron 
Gurney  to  set  aside  the  bail-bond,  on  the  ground  of  this 
irregularity.  That  application  had  been  refused.  This 
was  immediately  after  the  delivery  of  the  declaration.  His 
Lordship  refused  to  interfere,  and  therefore  the  present 
rule  had  been  obtained,  by  way  of  appeal  from  a  single 
judge^  to  the  full  Court.  For  these  reasons,  it  was  sub- 
mitted, that  the  defendant  had  not  been  guilty  of  laches, 
and  consequently^  that  the  present  rule  ought  to  be  made 
absolute. 

Cur.  adv.  vult. 

LiTTLEDALE,  J. — This  was  an  application  to  set  aside  a 
declaration  for  irregularity;  the  irregularity  being,  that  it 
was  alleged  the  defendant  had  been  summoned  instead  of 
arrested.  That  was  the  ground  of  the  application,  and  I 
have  no  doubt  that  the  declaration  is  irregular.  I  find 
tliat  soon  after  the  declaration  was  delivered,  applica- 
tion was  made  to  Baron  Gurney.  The  application  then 
was,  that  the  bail-bond  should  be  delivered  up  to  be  can- 
celled, but  no  application  was  made  to  set  aside  the  decla- 
ration for  the  irregularity.  Baron  Gurney  dismissed  the 
application,  and  if  that  had  been  followed  up  by  a  sum- 
mons to  set  aside  the  declaration,  and  that  had  been  re- 
fused, the  defendant  would  have  been  in  time  in  his  ap- 
peal to  the  Court.     For  although  it  is  necessary  that  a 
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party  should  apply  promptly,  and  before  a  step  is  taken  1838. 
in  the  cause,  and  here  on  the  23rd  of  October  a  summons 
for  particulars  of  demand  was  obtained,  and  the  time  for 
pleading  expired,  and  a  plea  was  delivered  under  a  pro- 
test, yet  all  that,  I  think,  would  not  preclude  the  defend- 
ant from  appealing  to  the  Court.  If  he  makes  his  appeal 
to  the  Court  to  see  what  they  will  say,  still  I  think  he  is 
bound  to  plead,  and  as  he  cannot  know  what  to  plead 
without  having  a  particular  of  demand,  therefore  he  would 
not  be  precluded  by  obtaining  that,  or  by  pleading  the 
plea  under  a  protest.  But  though  all  that  would  be  the 
case,  if  an  application  had  been  made  to  a  Judge  at  cham- 
bers by  the  defendant,  to  set  aside  the  declaration  for  ir- 
regularity, yet  here,  the  application  was  by  the  bail  for 
the  bail-bond  to  be  delivered  up  to  be  cancelled.  I  think 
that  was  an  application  which  a  judge  could  not  entertain ; 
but  that  has  nothing  to  do  with  this  application  :  the  de- 
fendant should  have  followed  up  that  application  by  taking 
out  a  summons  to  set  aside  the  declaration  for  the  irregu- 
larity, and  then,  if  it  had  been  refused,  should  have  made 
his  appeal  to  the  Court,  and  not  having  done  so,  I  think 
this  application  is  too  late,  and  the  rule  must  therefore  be 

discharged. 

Rule  discharged. 


Ralph  v.  Jacobs. 

J.  HOMAS  moved  for  leave  to  bring  up  a  prisoner  under  in  order  to 

the  compulsory  clauses  of  the  Lords'  Act,  32  Geo.  2,  c.  28,  fe'id!n7undlV 

s.  16.     A  diflBculty  arose  in  the  case  with  respect  to  the  the  campuiwry 

,  clauses  of  the 

notice  which  was  required  to  be  given  to  the  prisoner.  Lords'  Act,  the 

The  words  of  the  section  were,  *•  that  such  creditor  is  noUce^mus^t* 

hereby   authorized  to  require  such   prisoner  (on  giving  Jj^^g^Jg^^rat 

twenty  days*  notice  in  writing  to  him,  that  such  creditor  day  of  the  term 

_     ,  II-  •        •  I       ^  "*  which  it  if 

designs  to  compel  such  prisoner  to  give  into  the  Court,  sought  to  bring 

him  up. 
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within  the  first  seven  days  of  the  term,  which  shall  next 
Ra^ph        ensue,  the  expiration  of  the  said  twenty  days."     Here 
^*  the  notice  had  been  given  only  nineteen  days  before  the 

term ;  the  question  was,  whether  the  twenty  days  mentioned 
in  this  act  were  to  be  reckoned  entirely  exclusive  of  the 
term,  or  were  to  be  reckoned  up  to  the  time  of  the  defend- 
ant's appearance  in  Court  within  the  first  seven  days  of 
the  term. 

Patteson,  J. — The  case  of  Buxton  v.  Squires  (a),  is  a 
direct  authority  against  this  application.  There  it  was 
held  that  if  the  twenty  days'  notice  to  a  prisoner  under  the 
Lords'  Act  expire  on  the  first  day  of  a  term,  he  cannot 
be  compelled  to  appear  until  the  next  term.  Here,  the 
twenty  days  had  not  expired  before  the  first  day  of  term, 
and  therefore  this  application  is  too  early. 


Rule  refused. 


(a)  Ante,  Vol.  4,  p.  366. 


Cross  v.  Marsh. 

Where  a  plain-  ^RCHBOLD  moved  to  discharge  the  defendant  out  of 
a  defendln"^*^  custody  as  to  this  action.  The  defendant  had  been  ar- 
deciared,  signed  rested  in  the  month  of  October,  183 J,  and  taken  to  the 

judgment,  and 

charged  him  in  office  of  the  plaintiff's  attorney.  She  then  gave  certain 
too  late  to  make  ^^^^  deeds  into  the  hands  of  the  attorney  as  a  security  for 
an/aiu^^^^  **"  the  debt.  She  was  then  set  at  liberty,  but  in  the  month 
irregularity  in     of  December  following,  she  was  retaken  on  the  same  writ 

the  mode  of  . 

arrest.  of  capias.     She  was  then  informed  by  the  sheriff's  officer 

that  the  deeds  were  of  no  use,  and  that  she  must  return 
into  custody.  In  obedience  to  this  suggestion  she  went  to 
prison,  and  about  two  years  ago  was  removed  into  the 
King's  Bench  prison.     The  plaintiff  subsequently  declared 
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against  her,  obtained  judgment  by  default,  and  charged 
her  in  execution.  The  object  of  the  present  application 
was  that  she  might  be  discharged,  as  the  second  arrest 
was  a  mere  nullity. 


ISdd. 


Pattbson,  J. — It  appears  that  she  returned  volun- 
tarily into  custody.  I  think,  however,  that  the  appli- 
cation is  too  late.  A  declaration  has  been  delivered,  judg- 
ment has  been  signed,  and  she  has  been  charged  in  execu- 
tion, and  therefore  I  cannot  now  enter  into  the  question  as 
to  the  regularity  or  the  irregularity  of  the  mesne  process 
on  which  the  arrest  has  been  effected.  As  far  as  the 
arrest  is  concerned,  I  think  there  is  no  ground  for  the 
application.  With  respect  to  the  deeds,  however,  ac- 
cording to  your  statement,  there  appears  to  have  been 
something  like  bad  faith.  You  may  therefore  take  a  rule 
calling  on  the  attorney  to  shew  cause  why  he  should  not 
deliver  them  up. 

Rule  accordingly. 


Regina  r.  Chaney. 

JS  US  BY  Affiled  to  discharge  the  defendant  out  of  cus- 
tody, on  account  of  several  defects  in  the  commitment,  on 
which  the  defendant  was  kept  a  prisoner  in  the  gaol  at  A  commitment 
Springfield,  in  Essex.     The  defendant  had  been  brought  4  ^125  i.70/ 
before  the  Court  on  a  writ  of  habeas  corpus,  and  it  ap-  j^Sllj'^^nt 
peared  that  the  only  cause  of  his  detention  was  a  com-  does  not  allege 
mitment  in  pursuance  of  an  alleged  conviction  under  the  licensed  pilot  to 
6  Geo.  4,  c.  125,  s.  70  (the  Pilot  Act).     The  commitment  ^^^J^^^^l 
was  in  the  followincr  terms  : —  «'  >»  ^"  P'[®" 

°  sence;  staang 

the  offer  in  the 
words  of  the  act  is  insoffldent. 
The  writ  of  habeas  corpus  is  not  taken  away  by  that  act,  and  therefore  the  defendant  is  enti- 
tled to  avail  himself  of  defects  on  the  face  of  the  commitmenL 

The  writ  of  certiorari  is  taken  away  by  that  act,  and  therefore,  unless  the  Crown  remove  the 
conriction,  the  Court  will  consider  the  commitment,  although  defectif  e,  as  a  true  recital  of  thft 
conviction. 


VOL.  VI. 


u 


D.P.O. 
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1838.  ^  To  the  Constables  of  the  Borough  of 

"  Borough  of  I      MaldoUy  and  to   the  Keeper   of  the 

Maldon,  to  wit.  f     House  of  Correction  at  Springfield^  in 

J  the  County  of  Essex. 
"  Whereas  John  Chaney,  of  Heybridge,  in  the  county 
of  EsseXi  porter^  is  convicted  before  (me)  John  Payne, 
Esq.f  one  of  her  Majesty's  justices  of  the  peace  in  and 
for  the  said  borough  of  Maldon^  upon  the  oath  of  Abra- 
ham Handley,  of  Maldon  aforesaid,  pilots  for  that  he  the 
said  John  Chaney,  did,  on  the  second  day  of  September, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-seven,  at  a  certain  place  called  Standsgate,  in  the 
river  Blackwater,  and  within  the  tiberties  and  jurisdiction 
of  the  said  borough  of  Maldon,  unlawfully  continue  in  the 
charge  and  conduct  of  a  certain  ship  or  vessel  called  the 
Shipwright,  of  Maldon,  without  being  a  duly  licensed 
pilot,  after  Abraham  Handley,  a  pilot  duly  licensed  and 
qualified  to  act  in  the  premises,  had  offered  to  take  charge 
of  such  ship  or  vessel,  contrary  to  an  act  passed  in  the 
sixth  year  of  the  reign  of  King  George  the  Fourth,  in- 
tituled, ''  An  act  for  the  amendment  of  the  law  relating  to 
pilots  and  pilotage :  and  also  for  the  better  preservation 
of  floating  lights,  buoys,  and  beacons;"  and  therefore  ad- 
judged the  said  John  Chaney,  for  his  said  offence,  to  have 
forfeited  the  sum  of  twenty  pounds :  And  whereas  the 
said  John  Chaney  being  so  convicted  as  aforesaid,  and 
being  required  to  pay  the  said  sum,  hath  not  paid  the 
same,  or  any  part  thereof,  but  therein  hath  made  default; 
and  it  appearing  to  me  that  the  said  John  Payne,  as  vrell 
by  the  confession  of  the  said  John  Chaney,  as  otherwise, 
that  the  said  John  Chaney  has  not  sufficient  goods  or 
chattels  whereupon  the  same  may  be  levied,  these  are 
therefore  to  command  you,  the  said  serjeant-at-mace  of  the 
said  borough  of  Maldon,  to  take  the  said  John  Chaney, 
and  him  safely  to  convey  to  the  house  of  correction  at 
Springfield,  in  the  county  of  Essex,  and  there  to  deliver 
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him  to  the  said  keeper  thereof,  together  with  this  pre-  ^  1838. 
cept;  and  I  do  hereby  command  you  the  said  keeper  of 
the  said  bouse  of  correction,  there,  to  imprison  him  for  the 
space  of  six  calendar  months,  unless  the  said  sum  shall  be 
sooner  paid ;  and  for  so  doing,  this  shall  be  your  sufficient 
warrant." 

The  words  of  the  section  (70)  on  which  the  conviction 
authorizing  the  commitment  proceeded  were  these: — 
"  That  it  shall  be  lawful  for  any  licensed  pilot  within 
the  limits  of  his  licenscj  and  the  extent  of  his  qualification 
therein  expressed,  to  supersede  in  the  charge  of  any  ship 
or  vessel,  any  person  not  licensed  to  act  as  pilot,  or  not 
licensed  so  to  act  within  such  limitSj  or  acting  beyond  the 
extent  of  his  qualification ;  and  every  person  assuming,  or 
continuing  in  the  charge  or  conduct  of  any  ship  or  vessel, 
without  being  a  duly  licensed  pilot,  or  without  being  duly 
licensed  to  act  as  a  pilot  within  the  limits  in  which  such 
ship  or  vessel  shall  actually  be,  or  beyond  the  extent  of 
his  qualification,  as  expressed  in  his  license,  after  any 
pilot,  duly  licensed  and  qualified  to  act  in  the  premises, 
shall  have  offered  to  take  charge  of  such  ship  or  vessel, 
shall  forfeit  for  every  such  offence  a  sum  not  exceeding 
fifty  pounds,  nor  less  than  twenty  pounds."  Then,  for  the 
recovery  of  the  penalties  mentioned  in  the  act,  it  was  pro- 
vided by  section  76,  *'  That  all  fines,  penalties,  or  for- 
feitures, hereinbefore,  or  hereinafter  imposed  by  this  act, 
or  by  any  of  the  bye-laws,  rules,  orders,  regulations,  or 
ordinances  hereby  directed  to  remain  in  force,  or  here- 
after to  be  made  under  the  authority  of  this  act,  which 
shall  exceed  the  sum  of  twenty  pounds  (the  manner  of 
levying  whereof  shall  not,  by  this  act,  be  otherwise  ex- 
pressly provided  for),  and  likewise  all  fines,  penalties,  or 
forfeitures,  imposed  as  aforesaid  (the  manner  of  levying 
which  shall  not  by  this  act  be  otherwise  expressly 
provided   for),  in   cases   where   the   lowest  penalty  re- 
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183B.         coverable  not  bein'g  greater  than  twenty  pounds,  and  tlie 
Reoina       '*^g«8t  penalty  recoverable    being   greater  than   twenty 
».  pounds,  the  party  prosecuting  shall  proceed  in  respect 

thereof,  for  a  sum  greater  than  twenty  pounds,  with  the 
written  consent  of  the  Corporation  of  Trinity  House 
of  Deptford,  Stroud,  or  of  the  said  Lord  Warden  or 
his  lieutenant  for  the  time  being  respectively  (as  the 
case  may  be),  shall  and  may  be  recovered  with  full 
costs  of  suit,  by  action  of  debt,  bill,  plaint,  or  infor- 
mation, in  any  of  his  Majesty's  Courts  of  Record  at 
Westminster,  to  be  commenced  within  twelve  calendar 
months  next  after  such  offence  or  offences  shall  be  com- 
mitted, or  within  such  other  time  as  is  hereinafter  in  that 
behalf  directed."  Then,  by  section  77,  it  was  enacted, 
"  That  all  fines,  penalties,  or  forfeitures,  hereinbefore,  or 
hereinafter  imposed  by  this  act,  or  by  any  of  the  bye- 
laws,  rules,  orders,  regulations,  or  ordinances,  hereby  di- 
rected to  remain  in  force,  or  hereafter  to  be  made  under 
the  authority  of  this  act,  and  which  shall  not  exceed 
twenty  pounds  (the  manner  of  levying  whereof  shall  not 
by  this  act  be  otherwise  expressly  provided  for),  and  like- 
wise all  fines,  penalties,  or  forfeitures,  imposed  as  afore- 
said (the  manner  of  levying  which  shall  not  by  this  act  be 
otherwise  expressly  provided  for),  in  cases  where  the 
lowest  penalty  recoverable  not  being  greater  than  twenty 
pounds,  and  the  largest  penalty  recoverable  being  greater 
than  twenty  pounds,  the  party  prosecuting  shall  proceed 
in  respect  thereof,  for  any  sum  not  exceeding  twenty 
pounds,  with  such  written  consent  as  aforesaid,  shall  and 
may  be  levied  and  recovered  within  six  calendar  months 
after  the  offence  or  offences  committed,  or  within  such 
other  times  as  is  hereinafter  in  that  behalf  directed,  before 
any  justice  or  justices  of  the  peace  for  the  county,  city, 
division,  or  place,  where  the  offence  or  offences  shall  be 
committed ;  or  if  committed  by  any  pilot,  then  before  any 
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justice  or  justices  of  the  peace  for  the  county,  city,  divi"  1838. 
sioDy  or  place  aforesaid,  or  before  any  justice  or  justices 
of  the  peace,  or  any  magistrate  or  magistrates  of  the  city, 
town,  or  port,  to  which  such  pilot  shall  belong ;  or  if  com- 
mitted by  any  owner  or  master  of  any  ship  or  vessel,  be*- 
fore  any  justice  or  justices  of  the  peace  for  the  county, 
city,  division,  or  place,  where  the  offence  or  offences  shall 
have  been  committed,  or  before  any  justice  or  justices  of 
the  peace,  or  any  magistrate  or  magistrates  of  the  county, 
city,  town,  or  port,  at  which  such  owner  or  master  shall 
reside,  or  to  which  the  ship  of  such  owner  or  master  shall 
belong.'*  Then  a  particular  form  of  conviction  in  the 
latter  case  was  given  in  section  81,  and  that  section  fur- 
ther provided  that  ''no  certiorari,  or  other  writ  or  process 
for  the  removal  of  any  such  conviction,  or  any  proceedings 
thereon,  into  any  of  His  Majesty's  Courts  of  Record  at 
Westminster,  shall  be  allowed  or  granted."  By  section  82, 
a  right  of  appeal  to  the  Quarter  Sessions  was  given.  The 
time  of  appealing,  limited  by  that  section,  had  gone  by. 
Two  objections  were  apparent  on  the  face  of  the  war- 
rant. First,  it  did  not  appear,  that  the  offer  on  the  part 
of  Abraham  Handley,  to  take  charge  of  the  vessel,  bad 
been  made  to  or  in  the  presence  of  the  defendant  Chancy. 
It  was  true,  that  the  act  of  parliament  did  not  direct  that 
the  offer  should  be  made  to  the  defendant,  or  in  his  pre- 
sence ;  but  it  was  clear  that  no  offence  could  be  committed, 
if  the  offer  had  not  been  so  made.  Peake  v.  Carrington  (a), 
was  a  qui  tam  action  on  the  then  existing  pilot  act,  the 
5S  Geo.  3,  c.  39,  s.  34.  The  language  of  that  section  of 
that  act  was  the  same  as  the  language  of  the  present  act. 
The  declaration,  in  that  case,  did  not  allege  any  offer  to 
have  been  made  to  the  master,  or  in  his  presence.  On 
motion  in  arrest  of  judgment,  the  Court  oF  Common  Pleas 
was  of  opinion  that  such  allegations  were  necessary,  and 

(a)  2  B.  &  B.  399. 
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I838.        that  it  was  insufficient  merely  to  follow  the  words  of  the 
act  of  parliament. 

Patteson,  J. — I  presume  it  is  admitted  that  it  must 
have  been  so  charged  in  the  original  proceeding  against 
the  defendant,  as  well  as  in  the  conviction.  Am  I  not  to 
presume  that  there  is  a  good  conviction  in  this  case  ?  If 
this  were  a  motion  founded  on  the  conviction,  the  case 
cited  would  be  analogous.  Does  the  fact  of  the  certiorari 
being  taken  away  make  it  more  necessary  to  conclude  that 
the  commitment  coincides  with  the  conviction  ? 

Busby. — As  the  power  to  remove  the  conviction  is  taken 
away,  the  intendment  will  not  be  against  the  prisoner.  It 
will  be  intended  that  the  warrant  follows  the  conviction, 
as  it  is  intended  in  civil  cases  that  the  writ  of  execution 
follows  the  judgment.  In  favour  of  the  liberty  of  the  sub- 
ject, the  Court  will  not  intend  that  there  was  a  good  con^ 
viction  where  the  commitment  is  bad.  The  present  pro- 
ceeding is  by  writ  of  habeas  corpus,  and  the  cause  assigned 
for  the  prisoner's  detention  is  the  present  commitment. 
The  Court,  therefore,  cannot  look  beyond  the  commit- 
ment. That  being  bad,  and  that  being  the  only  ground 
for  detaining  the  prisoner,  he  is  entitled  to  his  discharge: 
Wickes  V.  Clutterbuck  (a).  The  second  objection  is,  that 
although  by  sect.  77,  referring  to  sect.  76  of  the  act,  con- 
sent in  writing  of  the  Corporation  of  Trinity  House,  Dept- 
ford,  Stroud,  or  of  the  said  Lord  Warden  or  of  his  lieu- 
tenant, is  required  in  order  to  give  justices  jurisdiction, 
no  such  consent  is  set  forth  or  stated  in  the  commit- 
ment. On  the  face,  therefore,  of  this  instrument,  it  ap- 
pears that  the  defendant  bad  been  committed  to  custody 
by  persons  who  had  no  authority  to  do  so.  He  also  cited 
the  case  of  Elmy  and  Sawyer  (&)• 

(a)  2  Bing.  483.  {h)  1  Ad.  &  El.  843. 
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Plati  and  Montagu  Smith,  in  support  of  the  commit- 
ment contended^  that  as  the  language  of  the  act  of  Par« 
liament  had  been  followed  in  the  commitment,  it  was 
suflBciently  certain  to  justify  the  defendant's  detention. 
It  set  forth  the  corpus  delicti^  and  the  case  of  Rex  ▼• 
Marks  (a)  was  an  authority  to  shew  that  to  be  suf- 
ficient. The  Court  wouldj  in  this  case,  intend  that  there 
was  a  good  conTiction,  and  it  would  be  presumed  that  the 
justices  had  heard  all  the  evidence  necessary  to  authorize 
them  in  convicting  the  defendant.  In  sect  81  of  the  act> 
a  form  of  conviction  was  given,  and  nothing  was  there  in- 
troduced either  about  the  person  to  whom  the  oifer  was 
made,  or  the  consent  of  the  Trinity  House.  It  must, 
therefore,  be  presumed  that  all  preliminary  steps  had  been 
taken  necessary  to  give  j  urisdiction  to  the  justices,  and  all 
sufficient  evidence  produced  in  order  to  justify  the  con- 
viction. The  party,  in  case  of  the  justices  having  pro* 
ceeded  improperly,  was  not  without  remedy,  because,  by 
sect.  8£,  he  had  a  right  of  appeal  to  the  Quarter  Sessions. 
The  same  certainty  which  might  be  required  in  a  declara- 
tioD,  was  not  necessary  in  this  case.  In  Rex  v.  John  Tay^ 
lor  (&),  it  was  decided,  that  if  a  warrant  of  commitment  in 
execution,  manifestly  defective  on  the  face  of  it,  shews 
that  there  has  been  a  conviction,  the  Court  will  not  notice 
the  defect  until  the  conviction  is  returned  into  court.  In 
that  case,  Mr.  Justice  Bay  ley  observed,  in  reference  to 
the  case  of  Rex  v.  Hawkins  (c),  that  ''  if  there  is  .a  con- 
viction independently  of  the  commitment,  the  Court  will 
not  discharge  on  any  defect  in  the  warrant  of  commitment, 
unless  the  conviction  is  before  them."  There,  C.J.Abbott 
observed,  '^  That  is  very  reasonable;  for,  otherwise,  there 
must  be  as  much  certainty  and  length  in  the  commitment 
as  in  the  conviction,  which  would  be  productive  of  great 
inconvenience.     We  must  suppose,  until  the  contrary  is 


1838. 


(a)  3  East,  167.  Cfc)  7  D.  &  R.  622. 

(c)  Fortescue,  2/2. 


S88  CASES  IN  THE  PRACTICE  COURT,  Q.  B. 

1838.  shewn,  that  there  is  a  legal  conviction  to  support  the  com- 
mitment." Then,  with  respect  to  the  offer  having  been 
brought  to  the  knowledge  of  the  defendant,  the  case  of 
Rex  V.  Marsh  (a)  was  in  point.  That  was  an  information 
under  the  5th  Anne,  c.  14,  s.  2,  against  a  carrier  between 
Norwich  and  London  for  having  game  in  his  possession 
as  a  carrier;  and  the  Court  of  King's  Bench  there  held, 
that  the  information  was  good,  without  alleging  that  he 
had  the  game  in  his  possession  "  knowingly."  The  words 
of  the  act  of  Parliament  in  that  case  were,  '*  if  the  carrier 
have  any  pheasant  in  his  possession,  he  shall  be  convicted." 
For  these  reasons,  it  was  submitted,  that  the  commitment 
was  sufficient. 

Busby i  in  reply,  contended  that  sections  81  &  82  did  not 
deprive  the  defendant  of  his  common  law  right  to  sue  out 
his  writ  of  habeas  corpus.  That  writ  raised  the  question 
as  to  the  authority  under  which  he  was  restrained  of  his 
liberty.  The  only  authority  produced  was  a  commit- 
ment, which,  on  the  face  of  it,  was  bad.  Consequently, 
no  legal  authority  existed  for  detaining  the  defendant. 
The  writ  of  certiorari  had  been  taken  away,  and  there* 
fore  the  defendant  could  not  bring  the  conviction  be- 
fore the  Court.  The  commitment  could  only  proceed  on 
the  ground  of  an  existing  conviction,  and  must  be  pre- 
sumed to  follow  that  conviction.  If  it  did  follow  the  con- 
viction, it  followed  a  bad  conviction,  and  therefore  the 
defendant  ought  not  to  be  detained.  The  defendant, 
therefore,  was  entitled  to  his  discharge. 

Cur.  adv.  vult. 

Patteson,  J. — I  have  considered  this  case  attentively, 
and  have  looked  at  the  case  oi  Rex  v.  Taylor^  and,  with- 
out at  all  meaning  to  say  that   what  is   there  decided 

(a)  2  B.  &  C.  717. 
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18  not  good  law^  yet  it  is  not  an  authority  binding  upon         lBd& 
me,  because  the  Court  merely  said  there  that  they  would       reoika 

not  look  at  defects  in  a  commitment  until  they  had  be-  v- 

Chan  BY. 

fore  them  the  conviction  itself;  and  when  it  was  brought 
before  them,  it  appeared  to  be  as  defective  as  the  comniit- 
menty  and  therefore  the  defendants  were  discharged.  It 
is  not,  therefore,  an  authority  to  shew  that  a  party  cannot 
be  discharged  on  the  ground  of  an  error  in  the  commit- 
ment* The  case  of  fVickes  v.  Clulterbuck^  was  a  com- 
mitment for  fishing  in  a  pond,  the  commitment  not  stating 
it  to  be  an  '* enclosed"  pond.  If  the  pond  were  not  en- 
closed, fishing  in  it  would  only  amount  to  a  trespass,  and 
would  not  be  within  the  prohibition  of  the  5  Geo.  3,  c.  14. 
The  Court  there  do  not  seem  to  regard  whether  the  con- 
viction was  right  or  wrong.  They  said  this  commitment 
either  pursues  the  conviction  or  it  does  not.  If  it  follows 
the  conviction  the  conviction  is  defective  ;  if  it  does  not, 
then  there  is  no  conviction  to  warrant  it,  and  accordingly 
decided  that  an  action  would  lie  against  the  magistrate 
who  issued  it.  The  case  of  In  the  Matter  of  Elmy 
and  Sawyer^  does  not  appear  to  me  to  be  in  point,  as 
that  case  turned  on  the  question  whether  the  second 
warrant  was  a  regular  warrant  issued  by  the  Justice. 
There,  the  Court  thought  that,  as  the  first  warrant  had 
been  withdrawn,  and  the  second  did  not  clearly  shew 
that  the  Justices  intended  to  commit  regularly  for  the 
same  offence  as  that  for  which  they  had  before  committed 
irregularly,  there  was  no  lawful  authority  for  detaining 
the  defendant.  That  case  depended  on  its  particular 
circumstances,  and  therefore  is  not  in  point. 

Here,  the  certiorari  is  taken  away,  and  therefore  it  is 
not  in  the  power  of  the  defendant  to  bring  before  the 
Court  the  conviction  itself;  but  it  was  in  the  power  of  the 
prosecutor  so  to  do.  It  is  true  that,  on  the  part,  of  the 
crown,  it  was  offered  in  the  course  of  the  argument  to 
produce  the  conviction ;  but  I  cannot  look  at  it,  because  it 
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^  *^  .  ought  to  be  brought  here  regularly  by  writ^  The  certio- 
RBaiMA  rari  is  not  taken  away  from  the  crown^  and  therefore  it 
Cbamst.  "light  have  been  brought  before  me,  and  I  might  have 
looked  at  it.  I  feel  that  as  the  wHt  of  certiorari  is  taken 
away,  and  an  appeal  is  given  to  the  Sessions,  and  there  is 
no  appeal  made,  there  is  a  difficulty  in  saying  that  the 
conviction  can  be  a  bad  one.  But  the  greater  difficulty  is 
to  see  how  I  can  possibly  say,  looking  only  at  this  com- 
mitment, and  I  can  only  look  at  it,  that  the  conviction  is 
good.  The  warrant  must  be  taken  as  setting  out  all  mat- 
ters as  they  are  recited  in  the  conviction.  The  conviction, 
as  here  recited,  is  bad.  The  warrant  of  commitment 
founded  upon  it  must  be  considered  as  bad  also.  I  do  not 
enter  into  the  question  with  respect  to  the  want  of  con- 
sent by  the  Trinity  House  to  the  proceedings  of  the 
magistrates ;  though  I  am  inclined  to  think  that  it  is  a 
valid  objection,  though  not  so  clear  a  one  as  the  other. 
That  other  objection  is,  that  the  commitment  does  not 
shew  the  offer  to  have  been  made  to  the  defendant,  or  in 
his  presence.  In  the  case  of  Peake  v.  Carrington  this 
was  held  to  be  a  fatal  objection,  even  after  verdict,  in  an 
action  for  penalties,  under  the  former  pilot  act,  the  lan- 
guage of  which  was  the  same  as  that  of  the  present  act. 
The  Court  did  not  bold  that  as  a  mere  matter  of  form, 
but  as  a  matter  of  substance,  and  treated  the  averment 
in  the  declaration  as  a  statement  of  a  defective  cause  of 
action,  and  not  as  a  defective  statement  of  the  cause  of 
action.  I  must,  then,  treat  the  omission  here  of  the  alle- 
gation mentioned  as  a  substantial  defect  in  the  conviction, 
for  the  commitment  must  be  considered  as  a  recital  of  the 
conviction.  The  defendant  therefore,  is  entitled  to  his 
discbarge* 

Rule  absolute. 
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RowBOTTOM  V.  Ralphs* 
JPeTERSDORFF  applied  for  leave  to  revive  a  rale  where  a  de- 

fimdaot  retidcB 

which  had  been  obtained  last  Michaelmas  Teroi^  and  had  such  a  dUtaoce 
been  drawn  up  to  shew  cause  on  the  last  day  but  one  of  hc«!!!!wi*b«** 
that  term*     The  defendant  lived  at  a  considerable  distance  •f'^f*'  ***^*>" 
from  town,  and  it  was,  consequently,  impossible  to  serve  shewing  cauttp 
bim  until  after  the  day  on  which  cause  ought  to  be  shewn*  expfrei  on  the 
The  object  of  the  present  application  was  to  revive  that  ^J  ^S^nU 

f  l]Ie«  iD«y  he  leYired 


Patteson»  J. — The  only  question  is,  whether  you 
should  revive  the  rule  already  obtained ,  or  obtain  a  new 
one* 

Petersdorff. — The  effect  of  obtaining  a  new  rule  would 
be,  that  we  should  lose  the  benefit  of  the  service  and  de- 
mand which  have  already  been  effected  and  made.  The 
object  of  the  party  is  to  obtain  an  attachment  for  non-pay- 
ment of  money. 

Patteson,  J. — You  may  revive  the  rule. 

Rule  revived* 


in  the  next 
term. 


Doe  J.  Clothier  v.  Roe» 
JjIOODY  mcfteA  for  judgment  against  the  casual  ejec-  Serrice  on  one 

,  .  ^  ■    .  of  several  joint 

tor.  The  premises  were  m  possession  of  two  joint  tenants,  tenanu  is  suffi- 
Service  had  been  effected  on  one  of  them,  as  the  other  ««'>^»8»>'"'*^ 
could  not  be  found. 

Patteson,  J.*^That  is  sufficient.     Service  on  one  of 
several  joint  tenants  is  sufficient. 

Rule  granted. 
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Robinson  r.  Whitehead. 
A  defendant        |^.  LEE  shewed  cause  against  a  rule  nisi  obtained  by 

will  be  eniitled  i         ,   .     ./«  »  111 

to  his  costs  un-  Liumleffy  callmg  on  the  plaintiti  to  shew  cause  why  the  de* 
8*^46*^.  8***  fendant  should  not  be  allowed  his  costs  under  the  48  Geo. 
if  he  has  been     g  g.  46,  s.  3,  OH  the  irrouud  of  the  defendant  having  been 

arrested  for  a  '  '  '  ®         _  ®^ 

larger  sum  than  arrested  and  held  to  bail  for  the  sum  of  91/.  without 
due,  when  the  reasonable  or  probable  cause.  The  jury  found  a  verdict 
plaintiff  ought     jj^  favour  of  the  plaintiff  for  the  whole  sum  mentioned  in 

to  have  known  ^ 

that  he  had  not  the  declaration,  subject  to  a  reference.     The  arbitrator 

support  of  his  awarded  the  sum  of  43/.  in  favour  of  the  plaintiff.     The 

tent"fo° which'"  miction  was  partly  for  wages  and  partly  for  the  repairs  of 

the  arrest  certain  clothes  and   tools.     With   respect  to   the  latter 

took  place. 

branch  of  the  claim,  the  plaintiff  was  unable  to  give  evi- 
dence in  support  of  it,  as  it  was  alleged  to  be  in  pursuance 
of  a  contract  between  the  plaintiff  and  the  defendant,  made 
when  no  other  person  was  present.  In  consequence  of 
this  defect  in  proof,  the  amount  to  which  the  arbitrator 
considered  the  plaintiff  entitled  was  %o  small  as  43/.  It 
was,  however,  sworn  now,  that  such  an  agreement  did 
exist,  and  that  the  sum  in  question  was  really  due.  It 
was  contended,  that  as  the  plaintiff  knew  the  defendant  to 
be  indebted  to  him  in  the  amount  for  which  the  arrest  had 
taken  place,  it  could  not  be  said  that  it  had  been  effected 
without  reasonable  or  probable  cause. 

Lutnley,  in  support  of  the  rule,  contended,  on  the  au- 
thority of  Tipton  V.  Gardner  (o),  that  the  award  must  be 
considered  as  prima  facie  evidence  of  the  want  of  reason- 
able and  probable  cause  for  arresting  to  so  much  larger  an 
amount  than  that  which  the  arbitrator  had  found  to  be 
due.  As  the  agreement  in  question  had  taken  place  be- 
tween the  plaintiff  and  the  defendant,  when  no  person  was 

(a)  4  Ad.  &  El.  317. 
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present^  the  plaintiff  ought  to  have  heen  aware  that  he 
could  not  give  evidence  in  support  of  a  claim  depend- 
ing entirely  on  that  alleged  agreement.  The  defen- 
dant now,  by  his  affidavit^  denied  the  existence  of  the 
contract. 


1838. 

ROBINION 
V. 

Whitehead. 


Patteson,  J. — If  the  plaintiff  knows,  from  the  nature  of 
his  claim,  that  he  can  have  no  legal  evidence  in  support  of 
it,  he  ought  to  abstain  from  arresting  the  defendant.  In 
the  present  instance,  if  he  had  considered  the  case,  he  must 
have  known  that  he  had  no  evidence  in  sirpport  of  his  claim. 
It  seems  to  me  that  if  the  defendant's  story  were  untrue, 
which  I  am  not  prepared  to  say  that  it  was,  still  the  plain- 
tiff was  bound,  before  he  arrested)  to  consider  whether  he 
had  legal  evidence  in  support  of  his  claim*  I  think  it 
very  likely  that  all  the  affidavits  on  both  sides  are  bonfi 
fide;  yet,  both  on  the  cases  and  on  principle,  the  plaintiff 
ought  not  to  have  arrested  for  so  large  an  amount.  The 
present  rule  must,  therefore,  be  made  absolute. 

Rule  absolute. 


Bland  r.  Delano. 

XHIS  was  an  interpleader  rule.     Before  the  sheriff  had 
obtained  his  rule  in  this  Court,  an  action  had  been  brought 
against  him  in  the  Court  of  Exchequer,  and  the  sheriff  An  application 
therefore  was  not  discharged.  p^iy^  in  an 

ittue  directed 
under  the  In- 

Humfrey   now,  on  behalf  of  the  claimant,  in   whose  terpieader  Act, 
favour  a  verdict  had  been  found  under  the  issue  directed  may  be  made 
by  the  interpleader  rule,  moved  that  the  proceeds  of  the  ^nt^aciuany 

iigned»  but  the 
rule  cannot  be  drawn  up  except  on  condition  of  its  being  signed. 
Unless  the  sheriff  has  been  guilty  of  misconduct,  the  Court  will  n  it  order  him  to  pay  costs,  &c., 
In  an  is«ue  directed  by  the  Court,  in  case  of  a  default  by  the  unsuccessful  party. 

The  Court  will  allow  a  sheriff  to  deduct  the  expenses  of  a  sale  effected  by  the  authority  of  the 
Court,  under  the  Interpleader  Act,  although  it  appears,  on  the  trial  of  an  issue,  that  the  seisure  was 
wrongful. 
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1838.        sale  should  be  paid  out  of  Court  to  the  plaintiff,  and  that 
Bland        either  the  sheriff  or  the  defendant  should  pay  the  costs 
«•  of  the  issue,  of  the  interpleader  rule,  and  of  this  appli- 

cation. 

Kennedffy  on  behalf  of  the  sheriff,  submitted,  that  no 
order  could  be  made  such  as  that  required,  because  judg- 
ment had  not  yet  been  signed. 

Humfrey  admitted  that  judgment  had  not  been  signed 
at  the  time  of  obtaining  the  rule  onbehalf  of  the  claimant, 
but  there  was  no  doubt  it  was  now  signed. 

Patteson,  J. — I  am  of  opinion  that  the  rule  ought  to 
be  made  absolute  ;  it  may  be  drawn  up  on  signing  judg- 
ment, unless  it  is  already  done. 

Kennedy  submitted  that  there  was  no  misconduct  shewn, 
in  this  case,  on  the  part  of  the  sheriff,  so  far  as  this  rule 
was  concerned.  He  could  not,  therefore,  be  required  to 
pay  any  costs  in  respect  of  it.  He  must,  of  course,  pay 
the  costs  of  the  action  in  the  Exchequer ;  but  those  were 
all  to  which  he  could  be  liable. 

Chadwicke  Jones  appeared  on  behalf  of  the  defendant 
in  the  issue,  who  was  the  execution  creditor. 

Humfrey^  on  the  part  of  the  plaintiff,  contended  that 
his  client  was  entitled  to  the  costs  in  question,  first,  against 
the  execution  creditor,  and  secondly,  in  case  of  his  de- 
fault, against  the  sheriff.  The  sheriff  had  seized  goods 
which,  according  to  the  finding  of  the  jury^  he  ought  not 
to  have  seized*  The  sheriff  had  not  been  discharged, 
and  therefore  the  successful  party  had  a  right  to  call  upon 
the  sheriff  to  pay  tb^  costs  to  which  he  had  been  put  by 
the  wrongful  seizure  of  the  goods.  If  the  sheriff  had  paid 


Bland 
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in  the  amount  of  the  goods,  minus  the  expenses  of  the  sale,         1833. 
then,  as  against  the  plaintiff  in  the  issue,  he  ought  to  pay 
over  the  whole  sum  produced  by  the  sale.     Why  was  the  «. 

plaintiff  to  look  to  an  insolvent  party,  as  the  defendant  in 
this  case  might  turn  out  to  be  ?  Then,  as  to  the  costs  of 
the  interpleader  rule :  the  sheriff  had  called  a  party  be- 
fore the  Court  for  his  own  protection ;  the  result  was, 
that  that  party  incurred  great  expense.  It  was  now 
shewn  that  that  party  had  been  improperly  brought  before 
the  Court  Why  should  not  the  sheriff  pay  that  expense  ? 
Suppose  it  were  the  case  of  an  ordinary  plaintiff,  whose 
goods  were  improperly  taken  by  a  defendant,  would  not 
the  plaintiff  there  be  entitled  to  the  costs  resulting  from 
the  seizure  of  his  goods  ?  The  rule  was,  that  the  success- 
ful party  should  be  put  in  as  good  a  situation  after  the 
disposal  of  the  rule  as  he  was  previous  to  the  seizure.  If 
therefore,  Delano,  the  defendant  in  the  issue,  could  not 
pay,  the  plaintiff  was  entitled  against  the  sheriff  to  the 
costs  of  the  issue,  the  interpleader  rule,  and  this  appli- 
cation. 

Patteson,  J. — I  should  not  make  the  sheriff  pay  costs 
except  in  a  case  where  I  saw  he  had  been  guilty  of  mis- 
conduct. In  this  instance  the  sheriff  was  not  discharged 
by  the  rule  ;  but  that  arose  from  its  being  brought  to  the 
knowledge  of  the  Court  that  an  action  had  been  brought 
in  the  Court  of  Exchequer  against  the  sheriff.  It  was 
therefore  thought  that  his  discharge  by  the  rule  in  this 
Court  might  discharge  him  as  to  that  action.  But  as  to 
this  Court,  he  remains  in  the  same  situation  as  he  was 
when  the  rule  was  discussed.  He  would,  in  such  a  case,  be 
entitled  to  no  costs  himself,  and  would  have  to  pay  none, 
unless  it  was  shewn  that  he  had  been  guilty  of  improper 
conduct,  which  I  do  not  perceive  to  be  the  case  here. 
Mr.  Humfrey^  therefore,  is  only  entitled  to  have  his  rule 
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absolute  against  the  unsuccessful  party  himself,  for  the 
payment  of  the  costs  of  the  issue,  of  the  interpleader  rule, 
and  of  this  application.  I  cannot  deal  with  the  action  in 
the  Exchequer,  but,  by  consent,  the  proceedings  in  it  may 
be  stayed.  With  respect  to  the  money  paid  into  Court,  the 
actual  produce  of  the  sale,  deducting  the  expenses,  will 
be  all  that  can  be  paid  out,  because  the  sheriff  effected 
the  sale  and  paid  the  proceeds  into  Court  for  the  benefit 
of  all  parties. 

Rule  absolute  accordingly. 


Todd  v.  Gompertz. 

"  Witnew,  €xODSON  shewed  cause  against  a  rule  nisi  obtained  by 

attorney  for  the  DoWf/t^,  for  setting  aside  the  warrant  of  attorney  given 

h?8*equeit"*i8  ^^  ^^^  defendant  in  this  case,  on  the  ground  of  irregu- 

a  sufficient  at-  larity.     The  objections  to  the  warrant  were — first,  that 

testation  within      ,,,  ,, 

the  1  Reg.  Gen.  the  declaration  by  the  attorney  on  behalf  of  the  defen- 

H.  T.  2  Win.4,  J      *       u  • 

S.72.  dant^  who  was  a  prisoner  on  mesne   process,  was  not 

It  IS  not  ne-    sufficient,  according  to  the  directions  contained  in  1  Res. 

cessary  that  the  '  °  ° 

attorney's  de-     Gen.  H.  T.  2  Will.  4,  s.  72  (a) ;    and,  secondly,  that  the 

claration,  pre-  /.  .     i  r  n 

scribed  by  that    Warrant  was  to  confess  judgment   of  a  term  generally^ 

i'n  wriibgl"^  *""    although,  by   3  Reg.  Gen.   H.  T.   4  Will.  4,  (Pleading 

A  warrant  of  Rules),  it  was  ordered,  that  **  all  judgments,  whether  inter- 

attorney  to  con-  j       o  ' 

locutory  or  final,  shall  be  entered  of  record  of  the  day  of 
the  month  and  year,  whether  in  term  or  vacation,  when 
signed,  and  shall  not  have  relation  to  any  other  day"  (6). 
With  respect  to  the  first  objection,  it  was  submitted  that 
the  declaration  was  sufficient,  according  to  the  directions 


fess  judgment 
generally  of  a 
term,  is  regu- 
lar, notwith- 
standing Reg. 
Gen.  H.  T. 
4  Will.  4, 
(Pleading 
Rules),  if  the 
Judgment  is 
signed  on  a  particular  day  of  term. 

The  plaintiff's  attorney  cannot  attest  such  warrant  on  behalf  of  the  defendant. 


(a)  Ante, Vol.  1,  p.  192. 


(b)  Ante,  Vol.  2,  p.  312- 
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of  the  rule.  It  was  in  these  terms :  "  Witness,  Henry  1838. 
King,  attorney  for  the  defendant,  at  his  request."  The 
words  of  the  rule  were,  that  the  "  attorney  shall  subscribe 
his  name  as  a  witness  to  the  due  execution  thereof*  and 
declare  himself  to  be  the  attorney  for  the  defendant,  and 
state  that  he  subscribes  as  such  attorney."  It  was  impos- 
sible for  a  more  exact  compliance  with  the  rule  to  exist  than 
was  adopted  in  the  present  case.  If  any  further  declara- 
tion were  necessary,  the  case  of  Wallace  v.  Brockley  (a) 
clearly  shewed  that  such  a  declaration  might  be  made 
verbally.  As  to  the  second  objection,  the  judgment  had 
been  entered  up  in  term  time,  and,  therefore,  it  was  in 
conformity  with  the  rule  of  Court.  But  that  rule  did  not 
interfere  with  the  warrant  of  attorney,  because  the  object 
of  that  rule  was  to  regulate  the  time  from  which  judg- 
ments should  take  effect.  Under  these  circumstances  the 
present  rule  ought  to  be  discharged. 

Dowling,  in  support  of  the  rule,  contended  that  the 
warrant  of  attorney  was  not  in  sufficient  compliance  with 
the  rule  1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  72.  The  last 
direction  of  the  rule  was,  that  the  attorney  shall  **  declare 
himself  to  be  the  attorney  for  the  defendant,  and  state 
that  he  subscribes  as  such  attorney.'*  This  direction  had 
not  been  fulfilled.  It  was  quite  consistent  that  the  attorney 
was  the  attorney  for  the  plaintiiF,  but  in  this  particular 
instance  he  had  acted  for  the  defendant.  This  presump- 
tion was  fortified  by  the  fact  of  the  warrant  being  directed 
to  Mr.  King  himself.  With  respect  to  the  second  point, 
it  must  be  presumed,  that  the  warrant  of  attorney  was  to 
confess  such  a  judgment  as,  by  the  rules  of  the  Court,  could 
be  confessed.  No  such  judgment  as  the  one  here  pro- 
posed could  be  confessed,  because  no  judgment  could  be 

(n)  Ante,  Vol.  5,  p.  695. 

VOL.  VI.  X  D.  P.  C. 


S98  CASES  IN  THE  PRACTICE  COURT,  Q.  B. 

1839.         signed  generally  of  a  term,  as  it  would  only  take  effect 
from  the  particular  day  of  signing. 

Cur.  adv.  vult. 

Patteson,  J. — In  this  case  one  objeclion  taken  was  to 
the  attestation  of  the  warrant  of  attorney,  which  was  in 
these  words:  **  Witness,  Henry  King,  attorney  for  the 
defendant,  at  his  request."  It  was  contended,  that  the 
warrant  was  bad,  because  the  attorney  did  not  go  on 
according  to  the  language  of  the  rule,  **  and  declare  him- 
self to  be  the  attorney  for  the  defendant,  and  state  that 
he  subscribed  as  such  attorney.'*  There  are  two  cases  in 
the  Exchequer  of  Wilson  v.  Price  (a),  and  Robinson  ▼• 
Brooisbank  (6),  in  which  it  was  held,  that  the  declaration 
need  not  be  in  writing.  Of  course,  I  feel  myself  bound  by 
these  two  decisions,  but  it  is  not  necessary  to  decide  that 
point.  The  second  objection  was,  that  tlie  authority  given 
by  the  warrant  of  attorney  was  to  confess  a  judgment  of 
Hilary  Term;  and  it  was  contended  that  such  a  judgment 
could  not  be  signed  now.  It  was  said,  that  because  it 
ought  to  be  dated  of  a  particular  day,  as  judgments 
could  not  be  signed  generally  of  a  term,  such  a  judgment 
would  be  irregular,  and  therefore  the  warrant  was  an 
authority  to  sign  an  irregular  judgment.  I  think  the 
utmost  limit  to  which  that  objection  can  be  carried  is, 
that  it  would  not  authorize  a  judgment  to  be  signed  in 
vacation.  But  in  the  present  instance,  the  judgment  was 
signed  of  a  particular  day  in  Hilary  Term.  I  am  of  opinion, 
therefore,  that  this  is  not  a  valid  objection  to  the  warrant. 
But  there  is  another  objection,  which,  if  founded  in  fact, 
is  fatal  to  this  instrument.  It  appears  to  be  attested  by 
the  attorney  for  the  plaintiff.  In  tlie  case  of  Huison  v. 
Hulson  (c),  it  was  held,  that  under  such  circumstances, 

(a)  Ante,  Vol.  4,  p.  2\3.         (b)  Ibid.  p.  395.         (f)  7  T.  R.  7. 
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''the  presence  of  the  plaintifTs  attorney  is  insuflScient, 
though  the  defendant  consent  to  his  acting  as  fiu  attorney 
also."  It  is  now  admitted  that  Mr.  King  is  the  attorney 
at  present  for  the  plaintiff.  It  is  sworn  hy  Mr.  Gompertz 
that  the  person  witnessing  the  warrant  is  the  attorney 
for  the  plaintiflT.  Tiie  attention  of  tlie  parties  was  tliere- 
fore  drawn  to  that  question ;  and  it  is  not  sworn  that 
Mr.  Kin^  was  not  the  attorney  for  the  plaintiff  at  that 
time.  Besides,  it  is  addressed  to  Mr.  King  himself,  and 
generally,  the  person  to  whom  a  warrant  of  attorney  is 
addressed  is  the  plaintiflTs  attorney.  Under  these  cir- 
cumstances the  case  clearly  comes  within  that  of  Hutson 
Y.  Hutson^  and  on  that  ground  the  rule  must  be  absolute 
for  setting  aside  the  warrant  of  attorney.  I  wish  to  state 
most  distinctly,  that  my  opinion  does  not  proceed  on  the 
ground  of  an  alleged  defect  in  the  attestation,  for  the 
decisions  in  the  Exchequer  are  decisive  on  the  point. 
The  form  here  adopted  is  the  one  commonly  in  use.  I  set 
aside  this  warrant  of  attorney  on  the  simple  ground  that 
the  person  who  witnesses  the  warrant  of  attorney  on 
behalf  of  the  defendant  is  the  attorney  for  the  plaintiff, 
and  that,  I  think,  is  illegal.  The  present  rule  must 
therefore  be  made  absolute. 

Rule  absolute. 


1838. 


Prior  and  Hbnbrie  r.  Smith. 

joLRCHBOLD  shewed  cause  against  a  rule  nisi  obtained  Tbc  proTisiont 
by  Miller  for  setting  aside  a  judgment  which  had  been  8.4,  do  not  de- 
signed by  the  plaintiff  f»r  want  of  a  plea.   The  defendant,  ^''^'^f  hi*"°>i- 
who  was  an  attorney  of  the  Common  Plens,  had  pleaded  irgeiobcftued 
liis  privilege  of  being  sued  in  his  own  court.    The  plaintiff  which  he  has 
treated  this  plea  as  a  nullity,  and  signed  judgment  as  for  *^  a*  piah "iff** 

cannot  tieat  a 
plea  of  such  privilege  at  a  nullity. 
If  the  attorney  hat  waived  his  privilege,  the  waiver  mutt  be  replied. 

x2 
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1838.  want  of  a  plea.  The  question  was,  whether,  since  1  Vict, 
c.  56|  s.  4,  an  attorney  of  a  particular  court  was  entitled 
to  plead  his  privilege,  when  sued  in  another.  Another 
question  was,  whether  such  a  plea  could  be  treated  as  a 
nullity,  or  ought  to  have  been  made  the  subject  of  an  ap- 
plication to  the  Court  in  which  the  plea  was  pleaded.  As 
to  the  first  point,  it  was  contended  that  the  1  Vict.  c.  56,  s. 
4,  abolished  such  a  privilege  altogether.  The  words  of  the 
section  were,  ''  That  any  person  who  shall  have  been  duly 
admitted  an  attorney  in  any  one  of  her  Majesty's  Courts 
of  Law  at  Westminster,  shall  be  at  liberty  to  practice  in 
any  other  of  her  Majesty's  Courts  of  Law  at  Westminster, 
although  he  may  not  have  been  admitted  an  attorney 
thereof;  and  that  no  person,  having  been  duly  admitted 
an  attorney  or  solicitor  in  any  of  her  Majesty's  Courts  of 
Law  or  Equity  at  Westminster,  shall  be  prevented  from 
recovering  or  receiving  the  amount  of  any  costs  which 
would  otherwise  have  been  due  to  him,  by  reason  of  his 
not  being  admitted  an  attorney  or  solicitor  of  the  Court  in 
which  such  costs  shall  have  been  incurred :  provided  al- 
ways, that  any  attorney  or  solicitor  practising  in  any  court 
of  law  or  equity  shall  be  subject  to  the  jurisdiction  of  such 
court  as  fully  and  completely,  to  all  intents  and  purposes 
whatever,  as  if  he  had  been  duly  admitted  an  attorney  or 
solicitor  of  such  court."  '  The  effect  of  this  section  was  to 
enable  a  person  who  had  been  admitted  as  an  attorney  of 
one  court  to  practise  in  all  the  courts,  to  sue  for  his  fees 
for  business  done  in  any  court,  and  subject  him  to  the 
same  jurisdiction  as  if  he  had  been  actually  admitted  of 
the  court.  So  that,  in  contemplation  of  law,  an  attorney 
must  be  considered  as  attending  on  all  of  the  Courts.  No 
privilege,  therefore,  of  one  court  could  be  considered  as 
opposed  to  the  privilege  of  another. 

Patteson,  J. — The  words  of  the  statute  shew  that  he 
may  come  here  voluntarily;  but  he  cannot  be  compelled 
to  come  here. 
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Archbold^ — The  reason  of  the  attorney's  privilege  is,  1938. 
that  he  is  deemed  always  to  be  attendant  on  the  Court 
in  which  he  is  admitted.  By  the  operation  of  this  statute, 
he  is  virtually  made  an  attorney  of  all  the  Courts.  There 
is,  consequently,  now  no  presumption  that  he  is  attendant 
on  one  court  more  than  on  another. 

Patteson,  J. — Suppose  a  person  only  an  attorney  of 
the  Common  Pleas,  and  not  of  this  Court,  should  bring  an 
action  in  his  own  name,  no  doubt  he  would  be  liable  to  the 
jurisdiction  of  this  Court  in  respect  of  all  matters  in  that 
action.  But  suppose  some  client  of  his  should  apply 
against  him  in  this  Court  for  some  matter  not  done  in  the 
action,  but  in  his  character  of  attorney,  could  this  Court 
interfere  with  him  ? 

Archbold. — ^I  do  not  know  that  it  could ;  but  that  does 
not  necessarily  decide  the  question  in  this  case.  The 
reason  of  the  privilege  ceases  as  soon  as  he  is  enabled  to 
sue  in  all  the  Courts,  as  the  reason  was,  that  he  was  sup- 
posed to  be  always  in  attendance  on  his  own  Court.  As 
now  it  cannot  be  presumed  that  he  is  in  continual  attend- 
ance on  the  particular  court  of  which  he  is  admitted,  he 
may  be  in  attendance  on  the  others.  The  second  ques- 
tion is,  whether  the  plaintiff  had  a  right  to  treat  the  plea 
as  a  nullity,  and  sign  judgment  as  for  want  of  a  plea,  or 
ought  not  to  have  applied  to  the  Court  in  order  to  set  it 
aside.  If  this  were  merely  a  demurrable  plea,  the  plaintiff 
had  no  right  to  strike  it  out,  and  treat  it  as  a  nullity.  But 
here,  if  I  am  right,  the  plea  is  a  nullity,  as  it  has  been 
destroyed  by  the  operation  of  the  act  of  Parliament.  The 
plaintiff  was  therefore  right  in  signing  judgment  as  for 
want  of  a  plea.  The  other  side  would  rely  on  various  cases. 
First,  the  case  of  Allen  v.  Walker  (a).  There  it  was  decided, 

(a)  Ante,  Vol.  6,  p.  460. 
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183S. 


Prior 

0. 

Smith. 


that,  in  an  action  by  the  indorsee  against  the  indorser  of  a 
bill  of  exchange,  a  plea  tliat  the  defendant  did  not  draw 
the  bill  is  not  a  nullity,  so  as  to  entitle  the  plaintiff  to  sign 
judgment  as  for  want  of  a  plea.  The  reason  stated  by  the 
Court  then  for  that  decision  was,  that  the  plea  was  only 
demurrable,  as,  in  contemplation  of  law,  every  indorser  was 
a  new  drawer  of  the  bill.  Again,  Cowper  and  Others  v« 
Jones  and  Another  {a)  would  be  cited.  The  Court  there 
determined  that  the  mere  fact  of  a  plea  being  clearly  in- 
sufficient in  point  of  law,  is  not  a  ground  for  signing  judg- 
ment as  for  want  of  a  plea.  This  case  also  came  within 
the  admitted  principle,  that  a  plea,  which  is  merely  de- 
murrable, cannot  be  treated  as  a  nullity.  On  the  other 
hand,  might  be  cited  Ilopgood  v.  Wright  and  Others  (6). 
The  marginal  note  of  that  case  wns,  *'  Trespass  against 
B.,  C,  and  D.,  for  turning  A.  out  of  his  house,  and  keep- 
ing the  house  and  goods  from  him.  Plea,  tliat  A.  had 
nothing  in  the  said  house  and  goods,  but  'jointly  and  un- 
dividedly  with  D.'  Judgment  signed  for  want  of  a  plea, 
and  held  right.*'  Again,  in  Macher  v.  Billing  (c),  the 
general  issue  was  pleaded  to  part  of  a  declaration,  and  the 
Statute  of  Limitations  to  the  remainder,  without  the  sig- 
nature of  counsel,  and  the  Court  of  Exchequer  held  the 
whole  plea  to  be  a  nullity.  In  Warne  v.  Beresford  (r/), 
the  same  Court  held  a  rule  to  plead  in  a  wrong  name 
a  nullity;  and,  in  King  v.  Myers  (e)  Mr.  Justice  Cole- 
ridge  held,  that  a  plea  of  never  did  promise,  in  an  action 
of  debt,  was  a  nullity.  In  the  present  instance,  the  plea 
is  as  much  a  nullity  as  the  plea  of  non-assumpsit  would  be 
in  an  action  on  a  bill  of  exchange,  bince  the  new  rules  of 
pleading,  title  assumpsit,  rule  2  {/) ;  or  the  plea  of  mis- 
nomer, since  the  3  &  4  Will.  4,  c.  42,  s.  11.     There  can 


(a)  Ante,  Vol.  4,  p.  591. 

(6)  2  N.  R.  18S. 

(e)  Aote,  Vol  3,  p.  246. 


(rf)  Ante,  Vol.  4,  p.  361. 
(0  Ante,  Vol.  5,  p.  686. 
(/)  Ante,  Vol.  2,  p.  323. 
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be  no  difference  whether  the  words  directly  forbid  a  plea,         1838. 
or  take  it  away  by  necessary  implication.  Prior 


Miller,  in  support  of  the  rulei  contended,  that  the  sec- 
tion in  question  was  far  from  abolishing  the  right  to  plead 
privilege  in  abatement,  as  the  object  of  the  statute  was  to 
extend,  instead  of  abridging,  the  attorney's  privileges.  The 
statute  must,  therefore,  be  construed  liberally.  The  pri- 
vilege existed  before  the  statute,  and  could  not  be  taken 
away  without  express  words.  Before  the  passing  of  this 
act,  an  attorney  mi^ht  be  admitted  of  all  the  courts,  if  he 
chose  to  incur  the  expense  of  paying  the  fees :  if  he 
thought  proper  to  be  so  admitted  of  all  the  Courts,  he 
was  considered  to  have  undertaken  to  be  present,  either 
by  himself  or  his  clerks,  in  all  the  Courts.  Therefore,  if 
he  were  sued  in  any  one  court,  he  could  not  plead  in 
abatement  the  fact  of  his  being  an  attorney  of  another. 
Now,  the  new  act  just  leaves  him  in  the  same  situation  as 
before,  except  that  it  relieves  him  from  the  necessity  of 
paying  the  fees  of  admission  in  the  other  Courts,  of  which 
he  has  not  been  formally  admitted,  if  he  chooses  to  be- 
come a  practitioner  of  them,  it  allows  him  to  go  into  all 
the  Courts  if  he  choose ;  but  if  he  docs  nut  choose  to  do 
so,  the  act  does  not  empower  other  persons  to  compel  him 
to  go  there,  he  having  been  only  admitted  in  one.  If  he 
were  to  come  into  this  Court,  and  conduct  a  cause,  and 
an  action  were  afterwards  brought  against  him  here,  it 
might  be  admitted  that  such  conduct  on  his  part  would 
amount  to  a  waiver  of  his  privilege  to  be  sued  in  his  own 
Court;  but  then  such  waiver  should  be  replied.  In  the 
case  oi  Jones  v.  Bodeenor  {a),  it  was  resolved,  *•  that  if 
after  the  defendant  has  waived  his  privilege,  he  shall  yet 
plead,  the  idaintiff  in  his  replication  must  shew  his  waiver, 
and  rely  upon  the  estoppel.*'  Tlie  proviso  at  the  end  of 
the  clause  in  question,  in  the  act  of  Victoria,  is  so  worded 

(a)  1  Ld.  Raymond,  135. 


9. 

Smith. 
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1838.  as  clearly  to  limit  the  jurisdiction  to  which  an  attorney 
practising  in  any  other  Court  than  one  of  which  he  has 
been  admitted,  is  liable  to  "  such  Court ;  '*  thus  not  ex- 
tending it  to  the  Courts  generally.  Therefore,  no  other 
Court  has  jurisdiction  over  him,  but  the  one  of  which  he 
has  been  admitted  an  attorney,  unless  he  practise  in  some 
other,  and  then  that  Court  also  acquires  jurisdiction,  but 
none  of  the  others  in  which  he  has  not  practised  ;  and  if, 
therefore,  he  be  sued  in  any  of  them,  he  is  as  much  en- 
titled to  plead  his  privilege  as  he  was  before  the  passing 
of  the  act.  Then,  as  to  the  second  point;  the  cases  which 
have  been  cited  on  the  other  side,  in  support  of  the  judg- 
ment, and  in  which  the  Court  had  determined  that  certain 
pleas  might  be  treated  as  nullities,  it  would  be  found  that 
those  pleas  were  either  in  direct  contravention  of  an  act 
of  parliament,  or  a  positive  rule  of  Court*  Here,  it  could 
not  be  said  that  the  plea  was  at  all  in  contravention  of 
any  act  or  rule.  The  case  of  Cowper  v.  Jones  is  ex- 
actly in  point.  The  question  is,  whether  this  plea  is  suf- 
ficient in  point  of  law ;  and  that  is  a  question  which  ought 
to  be  decided  on  demurrer  by  the  Court,  and  not  by  the 
party  himself*  If  the  Court  were  to  give  judgment  against 
the  defendant,  still  such  judgment  would  only  be,  that  he 
shall  answer  over ;  in  which  case  he  would  then  have  an 
opportunity  of  pleading  to,  and  trying,  the  action  on  the 
merits. 

Patteson,  J. — I  do  not  think  that  the  case  of  Cowper 
V.  Jones  has  any  thing  to  do  with  the  question  here, 
as  there  the  question  was  not,  whether  the  plea  was  a  nul- 
lity, but  whether  it  was  a  sham  plea,  which  the  Court 
would,  on  application,  set  aside. 

Miller  contended  that  the  plea  here  was  good,  and 
therefore  could  not  be  treated  as  a  nullity  by  the  plaintiff, 
so  as  to  entitle  him  to  sign  judgment. 

Cur.  adv.  vult. 
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Patteson,  J. —I  am  quite  satisfied  that  the  utmost  1838. 
eflPect  which  can  be  given  to  this  act  of  parliament  is,  that 
if  an  attorney  of  one  Court  should  choose  to]  practise  in 
another,  he  would  become  subject  to  the  jurisdiction  of 
that  Court  for  any  thing  in  which  he  acted  as  an  attorney 
in  that  count,  and  a  question  might  be  raised  whether  he 
would  not  so  far  render  himself  an  attorney  of  that  Court, 
as  to  be  amenable  to  that  Court  in  any  matters  connected 
with  his  character  of  attorney.  I  think  that  is  the  utmost 
extent  to  which  the  operation  of  this  statute  can  be  car- 
ried, though  I  do  not  say  that  it  can  be  carried  so  far. 
The  act  of  parliament,  by  itself,  does  not  render  an  attor- 
ney liable  to  the  process  of  another  Court,  so  as  to  destroy 
his  privilege.  Therefore,  if  it  could  be  said  that  the  at- 
torney had  done  any  act  by  which  he  had  waived  his  pri- 
vilege, that  is  a  question  of  fact,  and,  therefore,  a  matter 
of  reply.  In  the  present  case,  therefore,  if  the  plaintifiT 
means  to  say  that  the  defendant  has  done  any  act  by 
which  he  has  waived  his  privilege,  and  rendered  himself 
liable  to  the  jurisdiction  of  this  Court,  he  should  have 
made  it  a  matter  of  reply.  The  plea  must,  therefore, 
stand,  and  the  judgment  be  set  aside  with  costs,  as  it  is  a 
strong  measure  to  sign  judgment  for  want  of  a  plea. 

Rule  absolute,  with  costs. 

Doe  c/.  Clarke  and  Others  v.  Stillwell  and  Another. 

Xxlfi^TT  shewed  cause  against  a  rule  nisi  for  an  attach-  TheaffidaYitof 
ment  obtained  by  the  Attomey^General  for  the  non-per-  ^  po*wer"ot*at-° 
formance  of  an  award.     He  objected  to  the  affidavit,  torneyiode- 

''  mand  the  per- 

which  proved  the  execution  of  the  power  of  attorney,  au-  formance  of  an 
thorising  the  demand  of  the  execution  of  the  award,  on  the  entiUed  in  the 
ground  that  the  affidavit  was  not  entitled  in  the  cause.        ^'"^ 


S()6 
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The  Altorney-General  contended  that  as  this  appli- 
cation was  a  matter  dehors  the  cause,  it  was  unnecessary 
for  the  affidavit  in  question  to  be  entitled  in  the  cause. 
The  arbitrator,  by  directing  a  verdict  to  be  entered  in  a 
particular  way,  had  disposed  of  the  cause.  The  pro- 
ceeding by  attachment  was  independent  of  the  cause 
therefore. 

Coleridge,  J. — Here,  the  demand  of  the  performance 
of  the  award  w&s  made  under  a  power  of  attorney.  No 
affidavit,  not  entitled  in  the  cause,  can  be  used  to  prove  the 
execution  of  that  power.  I  never  heard  of  the  distinction 
now  sought  to  be  introduced. 

Rule  refused. 


An  affidairit  of 
debt  *'  fur  mo- 
ney found  to  be 
due  upon  an  ac- 
count statedi"  is 
sufficient,  with- 
out alleging  that 
it  has  been 
"settled,"  or 
that  a  "  ba- 
lance "  has 
been  struck. 


Balmanno  r.  May. 

JK.  F.  RICHARDS  shewed  cause  against  a  rule  nisi 
obtained  by  W,  //.  Watson^  calling  on  the  plainiifF  to 
shew  cause  why  the  defendant  shouhl  not  be  discharged 
out  of  custody,  on  the  ground  of  a  defect  in  the  affidavit 
of  debt.     The  affidavit  was  in  this  form : — 

'' Alexander  Balmanno,  of  No.  18,  Queen  street,  Cheap* 
side,  in  the  city  of  London,  merchant,  trading  under  the  style 
or  firm  of  Alexander  Balmanno  &  Co.,  maketh  oath  and  saith , 
that  Stribblehiil  Norwood  May  is  justly  and  truly  indebted 
unto  this  deponent  in  the  sum  of  eight  hundred  pounds 
and  upwards,  for  money  found  to  be  due  from  the  said 
Stribblehiil  Norwood  May  to  this  deponent  upon  an  ac- 
count stated  between  them,  for  money  lent  and  advanced, 
and  paid,  laid  out,  and  expended,  by  this  deponent,  for 
the  use  of  the  said  Stribblehiil  Norwood  May,  and  at 
his  request,  and  also  for  interest  upon  and  for  the  for^ 
bearance  to  the  said  Stribblehiil  Norwood  May,  by  this 
deponent,  at  the  request  of  the  said  Stribblehiil  Norwood 


HILARY  TERM,  1  VlCt.  307 

May,  oF  monies  due  and  owing  from  him,  the  said  Stribble-         1838. 
hill  Norwood  May,  to  this  deponent,  and  also  for  work 
done  by  this  deponent  as  the  factor  and  agent  of  and  for  v. 

the  said  Stribblehill  Norwood  May,  in  and  about  selling 
and  disposing  of  divers  goods  of  the  said  Stribblehill  Nor- 
wood May,  and  in  and  about  other  business  of  the  said 
Stribblehill  Norwood  May,  and  on  his  retainer,  and  for 
commission  and  reward  due,  and  of  right,  payable  from 
the  said  Stribblehill  Norwood  May  to  this  deponent  in 
respect  thereof.  And  this  deponent  saith,  that  no  offer 
or  tender  hath  been  made  to  pay  the  said  sum  of  eight 
hundred  pounds,  or  any  part  thereof,  to  this  deponent, 
but  that  the  whole  thereof  stiil  remains  justly  due  to  him." 
The  objection  to  the  affidavit  arose  upon  the  words 
**  money  found  to  be  due  from  the  said  Stribblehill  Nor- 
wood May  to  this  deponent,  upon  an  account  stated  be- 
tween them."  In  support  of  the  objection  was  the  case  of 
Hooper  y.Vesiris  (a) f  in  which  it  was  held  that  an  affidavit 
of  debt,  stating  the  defendant  to  be  indebted  to  the  depo- 
nent ''  on  an  account  stated  between  them'*  is  insufficient. 
In  the  same  volume,  however,  was  the  case  of  Tyler  v. 
CafnpbeU{b\  where  it  was  held  by  the  Court  of  Common 
Pleas  that  in  an  affidavit  of  debt  it  is  sufficient  to  allege 
the  claim  to  be  due  ''  on  the  balance  of  an  account  stated," 
without  the  words  ''  and  settled."  In  the  case  of  Deben* 
ham  V.  CAambers(c),  a  count  in  assumpsit  stated  the  de- 
fendant to  be  indebted  to  the  plaintiffs  and  their  deceased 
partner  **  for  money  found  to  be  due  upon  an  account  then 
stated  between  them ;"  and  after  laying  the  promise  to 
the  three,  assigned  as  a  breach  that  the  defendant  had 
not  paid.  The  Court  of  Exchequer  there  held  that  the 
count  was  sufficient  on  special  demurrer.  There,  it  was 
intimated,  both  by  Baron  Parke  and  Baron  Alderson,thaLt 
no  more   strictness  was  required  in  the  affidavit  of  debt 

(a)  Ante,  Vol.  5,  p.  710.  (6)  Ibid.  p.  632. 

(c)  Ante,  p.  101. 


308  CASES  IN  THE  PRACTICE  GOURT^  Q.  B. 

1838.  than  in  a  declaration.  The  affidavit  in  the  present  case 
differed  from  those  in  the  cases  cited.  Here,  the  affidavit 
alleges  the  account  to  have  been  stated  in  respect  of  causes 
of  action,  which  would  justify  the  defendant's  arrest.  In 
the  cases  cited,  however,  the  account  might  have  been 
stated  with  respect  to  matters  which  would  not  justify  the 
arrest  of  the  defendant.  Under  these  circumstances,  it 
was  contended  that  the  affidavit  of  debt  was  sufficient. 

Wm  H.  Watson,  in  support  of  the  rule,  submitted  that, 
if  the  authorities  were  examined  they  would  be  found  to 
support  the  present  application.  In  the  case  of  Tyler  v. 
Campbell  the  question  was  not  discussed,  but  the  Court 
of  Common  Pleas  merely  refused  to  interfere.  There 
M'as  a  material  distinction  between  that  case  and  the  pre- 
sent. The  affidavit  there  stated  a  "  balance"  to  be  due 
upon  an  account  stated.  Here  the  words  were  simply  **  an 
account  stated.''  The  case  of  Debenham  v.  Chambers  was 
no  authority  at  all  upon  this  question,  as  the  point  upon 
which  that  case  proceeded  was  the  sufficiency  or  insuffi- 
ciency of  the  form  given  by  the  rules  of  T.  T.  1  Will.  4. 
Any  thing  that  was  there  said  was  merely  obiter.  A  great 
difference  existed  between  a  count  in  a  declaration  and  an 
affidavit  of  debt.  Any  averment  in  the  declaration  might 
be  traversed,  but  no  averment  in  the  affidavit  of  debt 
could  be  traversed.  The  case  of  Hooper  v.  Vestris  there- 
fore, remained  unimpeached,  and  was  a  direct  authority 
in  support  of  the  present  application. 

Cur.  adv.  vult. 

Patteson,  J. — In  this  case  the  question  was,  whether 
the  affidavit  to  bold  to  bail  was  sufficient  or  not  The  dis- 
cussion on  the  argument  turned  on  the  case  of  Hooper  v. 
Vestris.  In  that  case,  a  former  one,  which  had  been  de- 
cided in  the  Common  Pleas,  was  not  brought  before  the 
notice  of  my  brother  Coleridge.   I  have  a  difficulty  in  see- 
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ing  the  distinction  between  an  affidavit  for  the  '^  balance"  of  1838. 
an  account  before  stated  between  the  parties^  and  **  an  ac- 
count stated"  merely  without  the  word  '*  balance."  I  think 
that  there  is  nothing  peculiar  in  that  particular  word.  It 
must  be  presumed  that  an  account  has  been  stated  after  a 
discussion  between  the  parties.  In  the  case  of  Visger  v. 
Delegal  {a),  the  Court  held  that  an  affidavit  of  debt  "  on 
a  balance  of  an  account  for  money  paid^  laid  out^  and  ex- 
pended by  the  plaintiff  to  and  for  the  defendant,  and  at  his 
request,  and  for  money  had  and  received  by  the  defend- 
ant for  the  plaintiff,  and  for  interest  on  monies  due  from 
the  defendant  to  the  plaintiff"  was  not  sufficiently  certain. 
The  Court  there  observed,  *'  without  the  words  *  on 
balance  of  account'  the  affidavit  would  clearly  be  bad. 
Those  words,  however,  only  imply  that  the  defendant 
was  originally  indebted  to  the  plaintiffs,  on  the  account 
stated  in  the  affidavit,  in  a  larger  rent,  which  has  been 
reduced  by  a  set-off  to  1000/.  The  case  is  therefore  left 
in  the  same  uncertainty  as  if  no  balance  had  been  men- 
tioned." Since  that  case  Debenhatn  v.  Chambers  was  de- 
cided. There,  the  attention  of  the  Court  of  Exchequer 
was  called  to  the  form  of  the  declaration  in  relation  to  the 
rules'  of  T.  T.  1  Will.  4.  The  question  then  arose  on  spe- 
cial demurrer,  and  Mr.  Baron  Parke  said,  **  the  case  of 
Hooper  v.  Vestris  arose  upon  an  affidavit  to  hold  to  bail,  and 
I  question  whether  more  strictness  is  required  in  an  affida- 
vit than  a  declaration."  The  Court  of  Exchequer  having 
given  this  intimation,  and  it  being  desirable  that  the  same 
decision  should  be  pronounced  in  every  Court,  and  it  being 
rather  absurd  that  an  affidavit  of  debt  should  be  in  one 
form  and  a  declaration  in  another,  I  think  it  is  better  to 
hold  that  this  affidavit  is  sufficient.  An  ''  account  stated" 
between  the  parties,  would  mean  that  the  parties  had  set- 
tled it  between  them  after  discussion.     Any  man,   not 

i    f  (a)  Ante,  Vol.  I,  p.  333. 
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a  lawyer,  would  have  the  impression  that  that  was  the 
meaning  of  the  allegation.  If  the  account  had  not  been 
stated  and  agreed  between  them,  I  think  the  person 
swearing  in  that  form  would  be  liable  to  an  indictment  for 
perjury.  I  have  spoken  to  my  Brother  Coleridge  and  the 
other  Judges,  and  we  are  all  of  opinion  that,  as  the  count 
is  good,  the  affidavit  in  the  same  form  is  good  also«  The 
word  '*  balance"  makes  no  difference.  The  present  rule 
must  therefore  be  discharged  without  costs. 


Rule  discharged)  without  costs. 


^^  ^  Ji:^.  ^A^/^Vr 


Affidavitf  fn 
support  of  an 
application 
against  an  at- 
torney to  com- 
pel him  to  de- 
liver up  a  docu- 
ment, may  be 
entitled  in  the 
action  out  of 
which  the  clum 
arites,  although 
Judgment  hai 
been  signed 
and  execution 
issued. 

An  attorney 
is  liable  to  the 
summary  Juris- 
diction of  the 
Court  for  mis- 
conduct, while 
one  of  its  oflS- 
cers,  slthough 
at  the  time  of 
an  application 
against  him  he 
has  ceased  to 
be  an  attorney. 


SiMES  r.  GiBBS. 

JlETERSDORFF  shewed  cause  against  a  rule  nisi, 
requiring  an  attorney  named  Humfrey  to  deliver  up  a  bill 
of  exchange.  He  objected  to  the  entitling  of  the  affidavit 
on  which  the  rule  had  been  obtained,  on  the  ground  that  it 
was  entitled  in  the  cause  out  of  which  the  alleged  claim  to 
the  bill  of  exchange  arose.  In  that  action  judgment  had 
been  signed  and  execution  issued.  The  cause  was  at  an 
end,  and  therefore  it  was  improper  to  entitle  the  affidavits 
in  that  manner.  They  should  have  been  entitled  **  In  the 
matter  of  Humfrey.'*  Another  objection  was,  that  Mr. 
Humfrey  had  ceased  to  be  an  attorney  of  the  Court. 

Patteson,  J. — I  think  that  the  affidavits  are  properly 
entitled  in  the  cause  out  of  which  the  daim  to  the  bill  is 
alleged  to  have  arisen,  although  that  action  may  be  at  an 
end.  With  respect  to  the  factof  Mr.  Humfrey  having  ceased 
to  be  an  attorney  of  the  Court  since  this  action  arose, 
I  do  not  think  that  is  any  answer  to  the  present  applica- 
tion. If  a  man  be  once  an  attorney,  he  cannot  get  rid  of 
the  summary  jurisdiction  of  this  Court  with  respect  to 
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what  he  has  done  while  an  attorney,  by  ceasing  to  be  an  1838. 
officer  of  the  Court.  The  rule  is,  once  an  attorney  always 
an  attomeyi  for  that  purpose.  As  it  appears  by  the  affi- 
davit, that^  at  the  time  of  the  transaction  out  of  which 
this  application  has  arisen,  he  was  an  attorney  of  this 
Court,  it  does  not  lie  in  his  mouth  to  say  he  is  not  one 
now. 
The  rule  was  afterwards  made  absolute  on  the  merits. 

Rule  absolute. 


Ex  parte  Ware. 

f^ALKER  applied  for  leare  to  be  allowed  to  add,  on  Where  an  at- 
the  roll  of  attornies  of  this  Court,  the  name  of  Ware  as  namns^nThe 
the    additional   surname  of  Mr.  Titus  Hibbert.    That  «>"."«""^«*« 

additional  8ur« 

gentleman,  whose  name  was  already  on  the  roll,  had  lately,  nftm«f  the  Utter 

n  .  Ill  T  """y  **•  added 

for  private  reasons,  assumed   the  latter  name,     it  was  to  that  ^iiready 
therefore  desirable  that  it  should  be  added  to  the  names  ^  ^^*  '**"' 
already  on  the  roll. 

Patteson,  J. — That  may  be  done. 

Application  granted. 


Ex  parte  Bailey. 

«/.  BA  YLEY  moved  for  a  writ  of  habeas  corpus  to  bring  Where  the 
up  the  body  of  Jane  Bailey  from  the  custody  of  her  aunt,  ^'„^Vcte"cIr''" 
who  was  resident  at  Chatham,  in  Kent.     The  girl  was  an  felony,  the 

'    c  r  nr  ji_  i«  i-         Court  will  grant 

infant  of  nfteen,  and  the  application  was  made  at  the  m-  a  habeas  corpus, 

stance  of  her  mother..   Her  father  was  still  alive,  but  had  [h^'mmher^he 

lately  been  convicted  of  felony,  and  was  now  in  custody  at  c"«^ody  of  an 
the  hulks,  under  sentence  of  transportation.     On  this  state 
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1838.         of  facts^  it  was  submitted,  that  the  mother  was  entitled  to 
the  custody  of  the  infant. 

£z  parte  ^ 

Bailet. 

Patteson,  J. — You  may  take  your  writ. 

Writ  granted. 


Weller's  Bail. 

of  wffid^^y  JSUTT opposed  the  bail  in  this  case,  on  the  ground  of  a 
by  bui,  whether  defect  in  the  affidavit  of  sufficiency,  which  had  been  made 

town  or  coun- 
try, attempts  to  in   pursuance  of  3  Reg.  Gen.  T.  T.  1  Will.  4,  (a).      The 

Jk  mm  -  • 

property  in^e-  defendant  stated  himself  to  be  worth  property  to  the  re- 
spect of  which     quired  amount,  over  and  above  all  his  just  debts,  in  the 

It  IS  sought  to       *  ,  ,  •'  ' 

Justify,  the  form  usual  form.  He  then  described  his  property  to  consist  of 
rules  of  t.t.  household  furniture  at  his  dwelling-house,  which  he  de- 
be^Sitty""^  scribed,  but  did  not  state  the  value  of  that  furniture.  No 
adopced.  other  property  was  mentioned  in  the  affidavit  as  being 

that  in  respect  of  which  the  bail  justified.  By  the  form 
which  the  rule  gave  the  affidavit  ought  to  state  the  value 
of  the  property.  It  was  consistent  with  this  statement, 
that  the  household  furniture  was  not  worth  near  the  full 
amount  for  which  the  defendant  sought  to  become  bail, 
although  he  had  secured  himself  against  an  indictment  for 
perjury,  if  he  owned  property  of  another  description,  which 
might  be  colourably  worth  the  sum  for  which  bail  was  re- 
quired. He  cited  Cooper*s  bail(b).  This  omission,  it 
was  submitted,  was  an  essential  part  of  the  form  attached 
to  the  rule. 

Cooper  submitted  that  the  rule  in  question  did  not  apply 
to  country  bail,  and  the  present  case  was  one  of  country 
bail. 

(a)  Ante,  Vol.  1,  p.  103.  106.  (6)  Ante,  Vol.  3,  p.  692. 
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Buti  cited  Pensoris  bail  {a) ^  where  it  was  held  that  if  a        1^7« 
defendant,  in  justifying  his  bail,  adopts  the  new  practice     Seller's 
under  Reg.  Gen.  T.  T.  1  Will.  4,  he  must  conform  to  it         ^a*^* 
strictly;  and,  therefore,  an  affidavit  of  sufficiency,  though 
good  by  the  old  practice,  but  defective  by  the  new,  is  in* 
sufficient.     The  defendant  here  had  attempted  to  justify 
according  to  the  new  rules,  and  therefore  he  was  bound 
to  pursue  them  strictly. 

Patt£son,  J. — By  the  old  practice,  with  respect  to 
country  bail,  no  description  of  property  was  required. 
But  here,  an  attempt  is  made  to  adopt  the  new  form.  It 
must,  therefore,  be  in  pursuance  of  that  form.  ^  I  lay  it 
down  broadly  and  pointedly,  that  where  an  affidavit  of 
sufficiency,  either  in  the  case  of  town  or  country  bail,  at* 
tempts  to  describe  the  property  in  respect  of  which  the 
bail  seeks  to  justify,  the  form  prescribed  by  the  rule  of 
T.  T.  1  Will.  4,  must  be  followed.  The  defendant  may, 
however,  have  leave  to  amend,  on  payment  of  costs. 

Rule  accordingly. 
{b)  Ante,  Vol.  4,  p.  627. 


Brook  v.  Finch  and  Another. 

.A.£ZrL  y  shewed  cause  against  a  rule  nisi  obtained  by  The  omiMion  of 
Bylesy  for  arresting   the  judgment  in  the  present  case.  ?cH™ufficiTnti"y 
It  was  an  action  of  trespass  tried  at  the  Summer  Cam-  *"|^"»^jJou"h 
bridge  Assizes  in  the  year  1836,  and  a  verdict  was  found  in  the  omittion  » 
favour  of  the  plaintiff,  with  20/.  damages.    The  defendant  Uwie*  "*"^ 
appeared  at  the  trial  by  counsel.     In  the  following  term,  the^t'tf  ?** 
a  motion  was  made  for  a  new  trial,  on  the  ground,  that  in  ?^f;.^^!^  ^- "?• 

-      ,  ^  ^  2  Will.  4, 8.  o5, 

the  issue  there  was  no  similiter  to  the  replication,  but  the  »  to  motions  in 
words  "et  cetera"  only  were  added  at  the  end  of  that  mentoni^yl'T- 
pleading.     The  rule  for  a  new  trial  was  refused,  and  now,  ?"**  '"*  '"'^'" 

'  '  term. 

▼OL.  vr.  Y  D.  P.  c. 
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by  leave  of  a  Judge  at  Chambers,  the  present  applica- 
tion was  made.     The  defendant  had  pleaded  a  plea  of 
payment  into  Court.     The  replication  to  that  plea  was  in 
this  form;    '*  the  plaintiff  says  that    he    has    sustained 
damages  to  a  greater  amount  than  the  said  sum  of  20/., 
and  this  he  prays  may  be  inquired  of  by  the  country,  &c." 
No  formal  similiter  had  been  delivered  by  the  defendant, 
nor  was  there  any  in  the  paper  issue,  but  it  was  added 
correctly  on  the  nisi  prius   record.     It  was  contended 
that  no  issue  had  been  actually  joined,  and  consequently 
that  no  legal  judgment  could  be  pronounced  upon  the 
record.     If  there  were  any  objection  in  this,  it  had  clearly 
been  waived  by  the  defendant.     The  issue  with  an  '*  Sec.** 
had  been  accepted,  and  the  nisi  prius  record  correctly 
made  up.     No  objection  had  been  taken  to  the  record. 
The  parties  went  down  to  trial,  and  no  objection  was 
made  that  there  was  any  variance  between  the  issue  and 
the  record :  no  notice  was  given  that  any  such  objection 
would  be  taken  in  the  Court  above ;  and  in  the  following 
term,  a  motion  was  made  for  a  new   trial,  without  any 
alternative  for  a  motion  in  arrest  of  judgment     No  leave 
was    then    reserved    to  make   this   motion,  but   it  was 
given  at  a  subsequent  period  on   summons  to  apply  to 
arrest  the  judgment.     After  all  these   proceedings  the 
present  application  must  be  considered  as  too  late.     By 
1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  65  (a),  it  was  ordered 
that  ''no  motion  in  arrest  of  judgment,  or  for  judgment 
non  obstante  veredicto,  shall  be  allowed  after  the  expira* 
tion  of  four  days  from  the  time  of  trial,  if  there  are  so 
many  days  in  term,  nor  in  any  case  after  the  expiration  of 
the  term,  provided  the  jury-process  be  returnable  in  the 
same  term."    A  question  might  therefore  arise  whether, 
four  days  after  the  return  of  the  jury-process,  such  a 
motion  as  the  present  is  not  clearly  too  late. 

(a)  Ante,  Vol.  1,  p.  191. 


i 
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Kelly. ---l  do  not  rest  the  case  on  that  rule,  more  than 
to  shew  that  the  Court  has  been  disposed  to  shorten  the 
time  within  which  such  applications  are  made. 

Byles  admitted  that  the  application  in  an  ordinary  case 
might,  perhaps,  be  too  late.  But  leave  having  been  ob* 
tained  from  a  learned  Judge  to  make  it  now  the  question, 
whether,  under  other  circumstances,  it  might  not  be  too 
late,  did  not  ari^e. 

Coleridge,  J. — By  the  strict  old  practice,  the  motion 
might  be  made  at  any  time  before  judgment  signed,  even 
after  a  motion  for  a  new  trial. 

Kelly  admitted  that,  in  the  case  of  Cowper  v.  Speneer{a)f 
it  had  been  decided  that  the  want  of  a  similiter  was  not 
aided  or  amended  after  verdict;  but,  in  Siboni  v.  Kirk^ 
man  (6),  where  a  replication  traversed  the  facts  contained 
in  the  plea,  and  concluded  to  the  country,  but  without  an 
*^  &c.,"  and  no  similiter  was  added,  the  Court  of  Exchequer 
held,  that  the  omission  might  be  considered  as  a  misprision 
of  the  clerk,  and  amendable  after  verdict,  judgment,  and 
writ  of  error  brought.  In  Sayer  v.  Pococt  (e),  a  replica- 
tion was  amended  after  verdict,  by  inserting  the  similiter 
instead  of  "  &c."  There,  Mr.  Justice  Jslon  said,  *'  There 
is  a  case  of  Cowper  v.  Spencer  ((/),  where  the  plaintiff  re- 
plied de  injuria  su&  propria,  concluding  to  the  country, 
without  any  simiUter  added ;  the  Court  there  held  it  was 
no  issue ;  but  it  does  not  appear  in  that  case  that  absque 
tali  causa  was  added,  nor  that  the  conclusion  to  the  country 
was  followed  by  an  '  Sec'     But  here  the  plaintiff  has 

(fl)  1  Str.  64 1 .  (c)  1  Cowp.  40?. 

(6)  Ante,  p.  98.  (d)  6  Mod.  376 ;  S.  C.  Str.  641. 

Y  2 


SIS 


Coleridge,  J.— That  rule  seems  to  be  intended  merely        IW. 
for  cases  to  be  tried  in  term.  Brook 


Finch. 
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1837*  added  '&c.;'  consequently,  he  meant  something  by  it. 
Again,  in  the  case  of  Cowper  v.  Spencer,  it  does  not  ap- 
pear whether  any  defence  was  made  or  not.  But  here 
there  was  a  defence  made.  If  the  *  &c.'  added  in  this 
case  could  be  construed  to  supply  the  place  of  the  simili- 
ter, it  would  only  be  issue  misjoined,  and  cured  by  the 
statutes  of  jeofails ;  but  if  it  cannot  be  so  construed,  then 
it  is  not  within  the  statutes  of  jeofails,  and  the  only  ques- 
tion is,  whether  it  is  amendable."  In  Cooke  v.  Burke  (a), 
where  the  parties  had  gone  down  to  trial  on  a  plea  which 
had  not  been  traversed,  after  verdict  for  the  plaintiff,  he 
was  permitted  to  amend,  by  adding  a  traverse,  and  the 
defendant's  motion  in  arrest  of  judgment  was  discharged, 
upon  payment  of  costs  by  the  plaintiff  of  both  motions. 
This  was  a  clear  authority  to  shew  that  if  the  omission  did 
amount  to  an  objection,  it  was  amendable.  There  was  a 
case  of  Griffith  v.  Crockford  and  Another  (6),  the  marginal 
note  of  which  was,  ''  Omision  to  add  the  similiter  is  an 
irregularity,  for  which  the  Court  will  set  aside  the  ver- 
dict." The  report  in  that  case  was  exceedingly  short,  and 
no  reasons  were  given  by  the  Court  for  their  judgment. 
If  it  were  examined,  it  would  be  found  really  not  to  amount 
to  any  authority  on  the  point.  In  Swain  and  Others  v. 
Lewis  (c),  '^  to  an  action  on  a  bill  of  exchange  against  an 
indorsee,  the  defendant  pleaded  that  he  had  no  notice  of 
presentment,  and  concluded  his  plea  to  the  country.  The 
plaintiff  omitted  to  add  the  similiter,  and,  after  a  verdict 
for  the  plaintiff,  the  defendant  moved  for  a  new  trial,  be- 
cause there  was  no  issue  joined ;  but  as  the  plea  concluded 
with  an  ^  &c. :' — Held,  that,  after  verdict,  the  *  &c.'  might 
be  considered  to  include  the  similiter,  and  that  the  record 
was  sufficient." 

But  it  was  to  be  observed,  that  the  objection  now  taken 
did  not  appear  on  the  face  of  the  record,  for  it  was  ad- 
mitted  that  the  nisi  prius  record  was  correct.    It  was  sug- 

(a)  5  Taunt.  164.  (6)  3  B.  &  B.  1. 

(c)  Ante,  Vol.  3,  p.  700. 
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gested  that  the  defect  arose  in  the  issue  itself.  The  case  1837* 
of  Combe  v.  Pitt  (a),  where  a  new  trial  was  moved  for  on  «  o  i 
the  ground  that  the  plea  roll  contained  nothing  but  the  •• 

declaration  and  the  plea  of  nil  debet,  when  it  was  con- 
tended that  a  plea  in  abatement,  before  pleaded,  ought  to 
have  been  entered,  the  Court  held,  that,  at  all  events,  the 
irregularity  was  cured  by  the  defendant's  accepting  the 
issue.  A  variety  of  authorities  to  the  same  effect  were 
collected  in  the  note  to  Doe  v,  Cotterell  (6).  In  Clark  v. 
Nicholson  (c),  it  was  decided  that  if  a  replication  conclude 
to  the  country,  with  an  **  &c.,"  and  no  similiter  be  added, 
the  Judge  will  try  the  cause,  as  the  ''  &c."  is  sufficient. 
And»  in  Stockdale^  v.  Chapman  (d),  the  Court  of  King's 
Bench  refused  to  grant  a  new  trial,  moved  for  by  the  de- 
fendant, on  the  ground  that  no  similiter  had  been  added 
to  a  replication  concluding  to  the  country,  and  that  the 
absence  of  a  similiter  was  not  supplied  by  an  **  &c.,"  where 
no  objection  was  made  to  the  issue  until  after  verdict. 

In  the  first  place,  then,  the  omission  was  an  irregularity, 
of  which  advantage  should  have  been  taken  on  the  delivery 
of  the  issue.  Secondly,  no  authority  could  be  found  in 
which  the  Court  had  arrested  the  judgment  where  an 
'*  ftc."  had  been  introduced ;  as  those  words  must  be 
considered  as  including  a  similiter.  For  these  reasons,  the 
present  rule  ought  to  be  discharged. 

Coleridge,  J. — I  do  not  see  any  defect  in  any  record. 
Is  there  any  record  in  which  this  objection  appears?  How 
can  you  get  at  this  objection,  except  on  affidavit? 

Byles. — ^The  original  rule  for  a  new  trial  was  obtained 
on  affidavits. 

Coleridge,  J. — This  motion  must  be  made  on  the  nisi 
prius  record,  as  there  is  no  other  in  existence. 

(a)  3  Burr.  1682.  («)  6  C.  &  P.  712. 

(h,  1  Chit.  Rep.  277.  (d)  6  N.  &  M.  711. 
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1837.  Byles. — There  is  an  incipitur  of  a  record  in  existences 

which  is  to  be  made  up  from  the  paper  issue*  That  is  the 
only  document  from  which  the  record  can  be  made  up. 
That  record,  so  made  up,  is,  in  contemplation  of  law,  now 
before  the  Court. 

KeUy  referred  to  15  Reg.  Gen.  H.  T.  4  Will.  4,  (plead- 
ing rules)  (a),  the  words  of  which  were,  "  the  entry  of 
proceedings  on  the  record  for  trial,  or  on  the  judgment 
roll,  (according  to  the  nature  of  the  case),  shall  be  taken 
to  be,  and  shall  be  in  fact,  the  first  entry  of  the  proceed-* 
ings  in  the  cause,  or  of  any  part  thereof,  upon  record ; 
and  no  fee  shall  be  payable  in  respect  of  any  prior  entry 
made,  or  supposed  to  be  made,  on  any  roll  or  record  what* 
ever."  Reeder  v.  Bloom  (i),  was  an  authority  to  the  same 
effect.  Mr.  Tidd  (c),  laid  down  the  rule  that  **  the  parties 
cannot  move  in  arrest  of  judgment,  for  any  thing  that  is 
aided  after  verdict  at  common  law ;  or  amendable  at  com- 
mon law,  or  by  the  statutes  of  amendments ;  or  cured,  as 
matter  of  form,  by  the  statutes  of  jeofails.*' 

Byles.^—A\[  the  cases  cited,  as  well  as  1 5  Reg.  Gren.  H.  T« 
4  Will.  4,  are  consistent  with  the  validity  of  this  objection. 
First,  the  objection  would  have  been  good  before  the  new 
rules.  This  is  not  a  case  where  the  parties  are  actually 
at  issue,  and  the  nisi  prius  record  only  is  defective ;  but  it 
is  a  case  where  no  issue  was  ever  joined  at  all.  The 
plaintiff  did  not  add  the  similiter  to  his  replication,  as  he 
might  have  done ;  nor  did  the  defendant  ever  rejoin  the 
similiter,  nor  did  the  plaintiffs  add  the  similiter  on  making 
up  the  issue.  The  defendants  might  have  demurred,  or 
confessed  the  action,  or  suffered  judgment  by  default. 
The  parties,  therefore,  went  to  trial  without  any  issue 
joined,  the  witnesses  could  not  be  indicted  for  perjury. 


(a)  Ante,  Vol.  2,  p.  320.  {h)  2  Bing.  384. 

(e)  1  Prac.  919,  Ed.  9. 
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and  the  trial  was  a  mis-trial.  The  similiter  is  not  mere 
matter  of  form,  but  is  as  much  a  rejoinder  as  any  other 
answer  to  the  replication.  Judgment  of  non-pros  may  be 
signed  for  want  of  it.  Hollis  y.  Buckingham  (a).  Judg* 
ment,  as  in  case  of  a  nonsuit,  cannot  be  signed  if  it  be 
wanting,  nor  even  if  it  be  doubtful  whether  it  be  wanting 
or  no.  Gilmore  v.  Melton  {b)^  Brown  y.  Kennedy  {c)^ 
Brook  V.  Lloffd{d),  Martin  v.  Martin  (6).  The  statutes  of 
jeofails  do  not  cure  the  defect.  The  32  Hen.  8,  c.  30, 
which  is  the  only  statute  curing  irregularity  in  the  issue, 
cures  mis-joinder  only,  not  non-joinder.  Com.  Dig.  Pleader 
R.  12.  In  Cowper  v.  Spencer  (/),  it  was  held  that  the 
statute  did  not  cure  the  absence  of  a  similiter.  Nor  does 
the  statute  of  amendments,  8  Hen.  6,  c.  15,  help,  for  that 
only  applies  to  misprision  of  the  clerk,  not  of  the  parties. 
Besides,  the  issue,  which  is  to  be  considered  as  a  copy  of 
the  plea  roll,  cannot  be  amended  by  the  nisi  prius  re- 
cord (^).  This  is  not  an  irregularity  which  may  be  waived, 
for  an  irregularity  is  something  dehors  the  record.  Gar^ 
ratt  V.  Hooper  (A),  Roberts  v.  Spurr  (i ),  Hanson  v.  Shackel" 
ton,  {k),  Nunn  v.  Curtis  (/).  And  if  it  had  been  an  irre- 
gularity, it  was  not  waived,  for  the  defendant  did  not  know 
of  it  till  notice  of  trial  had  been  given,  and  he  came  at  the 
first  moment  to  the  Court.  Crow  v.  Edwards  {m),  shews 
that  even  consent  of  parties  will  not  cure  a  mis-trial.  The 
proper  mode  of  taking  advantage  of  this  defect  is,  by  mo- 
tion in  arrest  of  judgment.  The  roll  before  the  Court,  on 
which  the  judgment  is  arrested,  is  erroneous.  The  judg- 
ment was  arrested  in  Cowper  v.  Spencer,  and  that  was  the 
form  of  the  application ;  and  the  learned  Judge  who  dis- 

(a)  dD.  &  R.  1.  (g)  Gilbert's  G.  P.  1S6. 

{b)  Ante,  Vol.  2,  p.  632.  (A)  Ante,  Vol.  I,  p.  28. 

(c)  Ibid.  639.  (0  Ante,  Vol.  3,  p.  651. 

(d)  1  M.  ar  W.  552.  {k)  Ante,  Vol.  4,  p.  48. 

(e)  2  Bing.  N.  C.  240.  (/)  Ibid.  p.  729. 
(/)  1  Stra.  641 ;  8  Mod.  376,         (m)  Hobart,  5. 

S.C. 
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1837*  charged  the  former  rule  in  this  case,  appears  to  have  consi« 
dered  that  the  defendant  should  move  in  arrest  of  judgment. 
All  the  cases  cited  on  the  other  side,  except  two,  Cowper 
V.  Spencer^  and  Griffith  v.  Croclrford,  are  cases  where  the 
parties  had,  so  far  as  appears,  actually  joined  issue ;  but 
the  similiter  was  merely  omitted  in  the  nisi  prius  record, 
which  is  but  a  transcript.  In  Cowper  v.  Spencer^  however, 
the  defect  was  in  the  paper  issue,  and  there,  judgment  was 
arrested.  So  in  Griffith  v.  Crockford{a)f  the  similiter  was 
wanting  in  the  issue ;  but  though  there  was  an  *'  &c.,'*  and 
the  nisi  prius  record  contained  the  similiter,  and  the  party 
who  afterwards  sought  to  set  aside  the  verdict  attended  at 
the  trial,  yet  the  Court  in  that  case  granted  a  new  trial 
for  want  of  the  similiter  in  the  issue.  In  the  only  two 
cases,  therefore,  in  which  this  objection  to  the  want  of  a 
similiter,  in  an  issue  made  up  by  the  parties,  has  hitherto 
been  taken,  it  has  prevailed.  Although  it  does  not  appear 
in  the  statement  of  the  facts  in  Sayer  v.  Pocock,  that  the 
paper  book  was  defective,  yet  it  must  be  admitted  that,  on 
reading  the  whole  case,  that  seems  to  be  so.  But  the 
paper  book  at  that  time  was  made  up  by  the  officer  of  the 
Courts  and  the  omission  of  the  similiter  was  his  misprision, 
and  on  that  ground.  Lord  Mansfield  held  that  the  '*  &c." 
might  afford  ground  to  amend  on  a  cross  motion.  Sayer 
V.  Pocock  was  cited  in  Griffith  v.  Crockford.  Before  the 
new  rule,  therefore,  it  seems,  that  both  on  principle  and 
authority  the  absence  of  a  similiter  in  the  issue  itself  would 
be  a  fatal  objection,  and  that  the  *'  &c.'*  would  not  supply 
it,  though  it  may  have  had  that  effect  on  the  nisi  prius 
record,  and  though  the  Court  would  amend  a  paper  book 
made  up  by  the  officers  of  the  Court  on  a  proper  motion 
for  that  purpose.  Secondly,  the  new  rules  have  no  effect  in 
removing  this  objection.  It  is  suggested  that  as  15  Reg. 
Gen.  H.  T.  4  Will.  4,  directs  that  the  entry  on  the  record  for 

(a)  Better  reported  in  6  Moore  51. 
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trial,  or  on  the  judgment  roll,  shall  be  taken  to  be,  and  1837. 
shall  be,  in  fact,  the  first  entry  of  the  proceedings  in  the 
cause  upon  record,  therefore,  the  entry  on  the  nisi  prius 
record  is  the  first  and  only  entry  of  record  in  the  case, 
and  that  as  the  nisi  prius  record  is  here  correct,  there  is, 
since  the  new  rules,  nothing  whereon  to  ground  this  mo- 
tion. But  that  depends  on  the  meaning  of  the  expression 
*  entry  on  the  record  for  trial/  It  is  submitted  that  this 
expression  refers  to  the  entry  or  incipitur  on  the  plea  roll, 
at  the  time  of  passing  the  record  for  trial,  and  not  to 
any  entry  on  the  nisi  prius  record.  When  the  record 
is  passed  and  sealed  at  the  nisi  prius  o£5ce,  an  inci- 
pitur was  always,  and  is  still,  made  on  a  roll  which  is 
kept  among  the  records  of  the  courts,  and  on  which 
(if  need  be)  the  proceedings  are  afterwards  continued 
at  length  and  preserved  in  the  treasury  of  the  court. 
It  is  called  the  plea-roil  till  judgment,  and  the  judg- 
ment-roll after.  That  this  is  what  it  means  seems  clear 
from  the  mention  of  the  judgment-roll  in  the  same  clause 
of  the  rule.  And  the  rule,  in  this  sense,  is  very  reason- 
able and  necessary.  For  before  this  rule  there  were,  or 
were  taken  to  be,  prior  entries  on  the  process  roll,  the 
warrant  of  attorney  roll,  the  imparlance  roll,  and  the  re- 
cognizance roll,  all  of  which  this  rule  abolishes,  leaving 
only  that  which,  at  one  period  of  the  suit,  is  called  the 
plea  roll,  at  another  the  judgment  roll.  If  the  meaning 
of  the  rule  is,  that  the  entry  on  the  nisi  prius  record  shall 
be  the  only  entry,  how  is  that  an  incipitur  on  the  plea  roll, 
the  entry  of  the  issue,  as  it  is  called,  is  still  required  by 
the  practice  of  all  the  Courts,  except  where  by  express 
rule  it  is  rendered  unnecessary  ?  And  the  entry  of  which 
the  rule  speaks  is  an  entry  '^  upon  record,"  whereas  what  is 
vulgarly  called  the  nisi  prius  record  is  not  a  record  at  all, 
but  a  mere  transcript  from  the  real  record  to  send  the 
issue  into  the  county  for  the  judges  to  try  (a).     Besides, 

(a)  Gilbert's  C.  P.  145, 146. 
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it  never  could  be  intended  to  make  or  treat  that  as  a 
g^^  record  of  the  Court  which  is  always  in  the  custody  of  the 

f.  successful  party.     Would  an  examined  copy  of  the  nisi 

prius  record  be  evidence  ?  It  is  clear,  therefore,  that  the 
rule  by  the  expression  entry  on  the  record  for  trial,  means 
the  entry  on  the  plea  rolL  This  plea  roll  is  in  conterapla- 
tion  of  law  always  at  the  judges'  feet,  proceeding  pari 
passu  with  the  cause.  The  paper  issue  was  anciently  a 
copy  of  this  plea  roll  when  complete  (a),  and  when  the 
plea  roll  is  made  up,  it  must  follow  the  form  of  the  issue  (b) 
and  not  the  form  of  the  nisi  prius  record,  which  is,  or  at 
least  used  to  be,  very  different.  As  therefore  the  plea  roll, 
when  made  up,  must  follow  the  issue,  the  Court  must  now 
look  at  the  issue,  which  is  what  the  roll  will  be.  The 
plea  roll  cannot  be  amended  by  the  nisi  prius  record. 
Lord  C.  B.  Gilbert  says,  C.  P.  Ii6,  "  The  plea  roll  may 
be  amended  by  the  imparlance  roll,  but  not  by  the  nisi 
prius  roll,  which  is  but  a  transcript  from  the  plea  roll/' 
The  defect,  therefore,  is  now  as  fatal  as  ever.  And  in 
Siboni  v.  Kirkman,  which  was  since  the  new  rules,  it 
seems  to  have  been  taken  for  granted  on  all  hands  that 
the  omission  of  similiter  was  error,  though  the  Court,  un- 
der the  peculiar  circumstances  of  that  case,  amended.  In 
Worthington  v.  Wigley  (c),  a  new  trial  was  granted  for 
a  defect  in  the  issue,  though  the  nisi  prius  record  was 
right. 

Coleridge,  J. — This  case  has  been  argued  with  great 
learning  on  both  sides ;  but  I  think  it  may  be  disposed  of 
on  a  simple  point,  which  is  the  ground  of  my  opinion  that 
the  rule  ought  to  be  discharged.  This  is  a  motion  in 
arrest  of  judgment,  and  it  cannot  be  doubted,  that  I 
must  see  that  the  error  suggested  exists  on  some  record 
really  made,  or  supposed  to  be  made,  in  contemplation  of 

(a)  Boote's  Suit  at  Law,  p.  180.     Amendment  T.  1. 
{b)  i  Roll's  Ab.698;  Partoru         (c)  Antt,  Vol.  5,  p.  209. 
V.  GiU,  1  Salk.  50 ;    Com.  Dig.  " 
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law.  There  was  a  plea  of  payment  of  money  into  Court,  1^7. 
in  the  usual  form.  The  plaintiff  replied  that  he  had  sus^ 
tained  damages  to  a  greater  amount  than  the  sum  paid  in« 
There  was  no  formal  rejoinder  but  an  *'  &c."  put  at  the 
end  of  the  replication.  In  this  state  the  pleadings  re- 
mainedy  and  the  Court  of  Nisi  Prius  disposed  of  the  nisi 
prius  record,  in  which  there  was  a  similiter.  I  at  first 
thought,  that  the  nisi  prius  record  might  be,  and  must  be, 
understood  to  be  the  only  record  at  which  I  could  look. 
I  have  not  formed  a  clear  opinion  upon  that  point.  But 
supposing  that  it  is  not,  it  is  said  that  I  must  look  at  the 
plea  roll  which  is  in  existence  in  contemplation  of  law. 
Of  what  is  the  plaintiff  to  make  it  up  ?  He  will  make  it 
up  from  the  pleadings,  in  which  there  is  an  ''  &c.''  I  must 
presume  that  he  will  make  it  up  as  he  has  made  up 
the  nisi  prius  record.  That  will  be  a  perfect  record. 
Therefore,  qu&cunque  Yik,  I  do  not  find  why  I  should 
presume  that  he  will  not  make  a  perfect  record.  The 
present  rule  ought  therefore  to  be  discharged. 

Rule  discharged. 


Gale  and  Others  «;.  Hayworth. 

rr  .  H.  WATSON  shewed  cause  against  a  rule  obtained  On  an  appiica- 
by  J.  Bayley^  for  staying  proceedings  on  the  bai!*bond  on  cwdbigs'^oVihe 
payment  of  costs.     The  question  was,  whether  the  bail*  ^^"^''on**  o" 

■•    •'  *  payment  of 

bond  ought  to  stand  as  a  security.     That  would  depend  costs,  the  plain- 
upon  the  dates.     It  was  a  London  cause,  and  the  defen-  entitled  to  have 
dant  residing  more  than  forty  miles  from  town,  he  was  aj^^urity"** 
entitled  to  fourteen  days' notice  of  triaL     The  rule  was  if  a  trial  have 

.    .  Ill       "^*  \»etn  lost  at 

moved  for  on  the  19th,  and  the  first  sittmgs  at  which  the  the  time  of  mov- 
plaintiff  could  try  were  on  the  30th.  Consequently  no  '"ntheappHof- 
trial  could  be  lost  until  then.     The  question  was,  however,  tion  be  made 

*-  at  the  matance 

whether  it  was  necessary  that  a  trial  should  have  been  of  the  bail,  ths 
lost  at  the  time  of  moving  for  the  rule,  in  order  to  entitle  impose  terms 
the  plaintiff  to  the  bail-bond  as  a  security.  JJ^J)**  *^*^*"^ 
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1837-  t7.  Bat/lefff  in  support  of  the  rule,  contended,  (hat  the 

plaintiff'  could  not  be  entitled  to  have  the  bail-bond  stand 
as  a  security,  unless  at  the  time  of  moving  for  the  rule  a 
trial  had  been  lost.  He  cited  Stride  r.  Hill  (a)  ^  and  Crossby 
V.  Innes  (6),  which  were  authorities  to  that  effect. 

TV,  H.  Watson  then  contended  that  some  terms  should 
be  imposed  on  the  defendant  with  respect  to  notice  of 
trial. 

J.  fnyfey  contended,  that  as  this  application  was  made 
at  the  instance  of  the  bail  only,  no  terms  could  be  imposed 
on  the  defendant  He  cited  Call  v.  ThelweU  (c),  which 
clearly  supported  that  proposition. 

Patteson,  J. — I  cannot  distinguish  this  case  from 
Stride  v.  Hilly  and  Crossby  v.  Innes,  in  which  the  Court 
laid  down  the  rule,  that  a  trial  must  have  been  lost  at 
the  time  of  applying  for  the  rule,  in  order  to  entitle  the 
plaintiff*  to  have  the  bail-bond  stand  as  a  security.  Here, 
the  dates  are  still  stronger  than  in  those  cases.  It  is  quite 
clear  that  no  trial  had  been  lost  at  the  time  of  moving  for 
the  rule;  therefore  I  cannot  direct  the  bail-bond  to  stand 
as  a  security.  With  respect  to  imposing  terms  on  the  de- 
fendant, the  case  of  Call  v.  Thelwall  is  an  authority  to 
shew,  that  where  the  bail  only  make  the  application,  no 
terms  can  be  imposed  upon  the  defendant  The  present 
rule  must  therefore  be  absolute  on  payment  of  costs. 

Rule  accordingly. 

(a)  Ante,  Vol.  4,  p.  709.  (6)  Ante,  Vol.  6,  p.  666. 

(c)  Ante,  Vol  3,  p.  443. 
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Giles  v.  Hemming. 

tfAMES  moved  for  a  rule  to  shew  cause  why  the  notice  In  ord«r  to  en- 
of  declaration  in  this  case  should  not  be  set  aside,  on  the  to  set  aside  a 
ground   of  the  defendant   not  having  been  served  with  ^^^  on1;he*" 
process.     The  defendant,  in  his  affidavit,  swore  that  he  gfoundofnot 

being  served 

had  not  been  served ;  but  he  did  not  proceed  to  swear  with  process,  it 
that  the  process  had  not  come  to  his  knowledge.  for'^him^to  mw 

simply  that  he 
has  not  been 

Pattbsom,  J. — I  think  that  is  insufficient.  served,  although 

it  may  appear 
by  other  affida* 

James  submitted,  that  as  it  appeared,  from  the  other  service  was  ef- 
affidavits  on  which  he  moved,  that  the  service  of  the  pro-  Jihe^^rMn" 
cess  had  been  effected  on  another  person,  that,  at  least, 
was  sufficient  to  entitle  him  to  a  rule  nisi.     The  other 
side  might  shew  what  the  circumstances  of  the  service 
really  were. 

Patteson,  J. — But  the  defendant  should  swear  that 
the  process  never  came  to  his  knowledge.  I  shall,  there- 
fore, not  grant  the  rule. 

Rule  refused. 


3^6 
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as 


The  Earl  of  Spencer  v.  Swannell. 

Nil  debet  18  a  IJEBT  on  the  2  &  3  £dw.  6,  c.  13,  s.  1,  for  treble  value 
fcittVh?"  of  ^itl^es  not  set  out.  Plea,  nil  debet.  Special  demurrer, 
^  ^^F'^'^'  ^'    assiiminff  for  cause  that  the  plea  of  nil  debet  is  not  allow- 

c-  13,  for  not  ®^      °  ^  *^ 

setting  out  titles,  able  in  any  action. 

The  Court  called  upon  Henderson  in  support  of  the 
plea. — The  rule  of  H.  T.  2  Will.  4,  applies  to  cases  of 
contract  only.  Liltledale,  J.,  has  expressed  that  opinion 
in  Faulkner  y.  Chetell  {a).  The  plea  of  "  never  in- 
debted" resembles  the  plea  of  non-assumpsit,  and  is  only 
applicable  to  cases  nvhere  there  is  a  contract  express  or 
implied.  Sndly,  The  2\  Jac.  1,  c.  14,  s.4,  enacts,  '^that 
if  any  information,  suit,  or  action  shall  be  brought  or 
exhibited  against  any  person  for  any  offence  committed 
against  the  form  of  any  penal  law,  it  shall  be  lawful  for 
the  defendants  to  plead  that  they  are  not  guilty,  or  that 
ihey  owe  nothing.^*  This  is  clearly  a  penal  action :  Rad^ 
fordy.  Mcintosh  (6),  Dwarris  on  Statutes  (c).  This  de- 
fence, then,  being  given  by  statute,  falls  within  the 
proviso  of  the  rule.  In  2  Inst.  651,  it  is  said,  that  "  this 
action  of  debt  is  no  action  of  debt  within  the  statute 
of  ^  Hen.  8,  because  it  is  neither  upon  a  specialty  nor 
by  contract ;  neither  is  this  action  upon  this  statute  any 
action  for  wrong  personal  immediately  done  to  the  plain- 

(a)  5  Ad.  &  £1. 215.  (6)  3  T.  R.  632.  (c)  Page  642. 
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tifi;  for  it  is  a  non^fesance^  viz.^  a  not  setting  out  of  the         1838. 
tithes.     Trin.  43  Elias.  in  communi  banco,  adjudged  in  an    „   . 
action  of  debt  for  the  treble  value  upon  this  statute,  not  «• 

guilty  or  nil  debet,  are  good  uses ;  and  so  upon  the  statute 
of  5  Eliz.  upon  perjury :  Johns  v.  Came  (a)."  The  Statute 
of  Limitations  does  not  extend  to  actions  of  this  descrip- 
tion :  Talory  v.  Jackson  (Jb).  Before  the  late  rule,  either 
nil  debet  or  not  guilty  were  good  pleas  to  this  action : 
Bawtry  v.  Isted{c);  and  if  the  right  of  a  general  traverse 
under  the  plea  of  not  guilty  is  not  affected  by  the  rule,  it 
is  difficult  to  suppose  that  the  rule  was  intended  to  take 
away  the  plea  of  nil  debet.  But,  assuming  the  plea  is  not 
allowable,  this  is  not  the  proper  mode  of  taking  the  ob« 
jection,  but  application  should  have  been  made  to  a  Judge 
to  set  it  aside.  [ParkCt  B. — ^The  pleading  rules  have  be- 
come part  of  the  law  of  the  land,  and,  if  the  plea  is  bad, 
the  objection  is  properly  taken  on  demurrer.] 

Neumian,  in  support  of  the  demurrer. — Nothing  can  be 
more  general  than  the  terms  of  the  rule,  viz ,  '*  that  the 
plea  of  nil  debet  shall  not  be  allowed  in  any  action*** 
[Parke,  B. — The  question  is,  whether,  supposing  it  to  be 
within  the  words  of  the  rule,  the  Judges  had  any  power 
to  take  away  a  plea  given  by  statute.  No  doubt,  it  was 
the  intention  to  do  so ;  but  the  true  construction  of  the 
rule  is  to  abolish  the  plea  in  all  cases  in  which  we  have  the 
power  to  do  so.]  This  is  not  a  penal,  but  a  remedial  action : 
the  current  of  authorities  so  consider  it.  The  right  to 
plead  nil  debet  was  not  given  by  the  statute  of  James,  but 
existed  at  common  law.  That  statute  applies  to  actions  by 
the  king,  or  at  the  suit  of  a  common  informer.  The  SI 
Eliz.  c*  5,  which  limits  the  time  within  which  penal  actions 
are  to  be  brought,  has  been  held  not  to  apply  to  actions 

(a)  Gro.  Eliz.  621.  (5)  Gro.  Gar.  513. 

(c)  Hob.  218. 
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1836.         brought  by  the  party  grieved :    Calliford  v.  Blawford  (a). 

E  ri  Spencer    ^^  ^'"®  ^*^  ^®^"  *  penal  action,  the  31  Eliz.  would  have 
0*  applied.     In  this  action,  the  Courts  will  grant  a  new  (rial 

where  the  verdict  is  against  the  weight  of  evidence,  which 
is  never  allowed  in  a  penal  action.  The  statute  against 
gaming,  9  Anne,  c.  14,  has  been  considered  remedial  when 
the  action  is  brought  by  the  party  injured,  but  penal 
where  brought  by  a  common  informer:  Bones  v. Booth {b). 
The  4  Anne,  c.  16,  enabling  a  defendant  to  plead  several 
matters,  does  not  extend  to  penal  actions ;  and  yet,  in  this 
form  of  action,  the  defendant  has  been  allowed  to  plead 
double.  But  even  if  it  is  a  penal  action,  '*  not  guilty'*  is 
the  proper  plea,  and  not  nil  debet. 

Cur*  adv.  vult. 

Parke,  B. — This  was  an  action  of  debt  for  treble  value 
for  not  setting  out  tithes,  to  which  there  was  a  plea  of  nil 
debet  To  this  plea  the  plaintiff  demurred,  and  assigned 
for  a  special  cause,  that  it  was  a  plea  not  allowed  by  the 
pleading  rules.  The  case  was  argued  late  in  last  term  be- 
fore my  Brothers  Alderson  and  Gurney  and  myself,  and 
we  have  considered  it,  and  are  of  opinion  that  the  plea  is 
good. 

Two  reasons  were  urged  on  the  argument  for  the  validity 
of  the  plea :  the  first,  that  the  rules  did  not  extend  to 
actions  of  debt,  except  those  on  contract;  the  second, 
that  this  plea  was  given  by  the  statute  21  Jac.  1,  c.  4,  and 
therefore  that  the  Judges  had  no  power,  by  reason  of  the 
proviso  in  sect.  1  of  3  &  4  Will.  4,  c.  42,  to  deprive  the 
subject  of  the  benefit  of  this  plea,  and  of  giving  the  special 
matter  in  evidence  under  it,  whatever  they  may  have  in- 
tended to  do  by  the  rules.  The  Court,  on  argument,  inti- 
mated its  opinion  upon  the  first  point,  but  took  time  to 
consider  the  second,  and  look  into  the  authorities.    We 

(a)  Show.  330.  (6)  2  W.  Bl.  1226. 
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tbink,  after  full  consideration,  that  this  is  a  penal  action,         1838* 
within  the  4th  clause  of  the  21  Jac.  1,  c.  4,  and,  con-    £„isFBwcta 
sequently,  that  the  Judges  had  no  power  to  deprive  the  9- 

defendant  of  the  right  to  plead  nil  debet,  or  not  guilty. 

That  section  is  as  follows : — **  That  if  any  information, 
suit,  or  action,  shall  be  brought  or  exhibited  against  any 
person  or  persons  for  any  offence  committed  or  to  be  com- 
mitted against  the  form  of  any  penal  law,  either  by  or  on 
behalf  of  the  King,  or  by  any  other,  or  on  the  behalf  of 
the  King  and  any  other,  it  shall  be  lawful  for  such  defen- 
dants to  plead  the  general  issue  that  they  are  not  guilty, 
or  that  they  owe  nothing,  and  to  give  such  special  matter 
in  evidence  to  the  jury  that  shall  try  the  same,  which 
matter  being  pleaded,  had  been  a  good  and  sufficient 
matter  in  law  to  have  discharged  the  said  defendant  or 
defendants  against  the  said  information,  suit,  or  action ; 
and  the  said  matters  shall  be  then  as  available  to  him 
or  them,  to  all  intents  and  purposes,  as  if  he  or  they 
had  sufficiently  pleaded,  set  forth,  or  alleged  the  same 
matter  in  bar  or  discharge  of  such  information,  suit,  or 
action. ' 

There  is  no  doubt,  that  this  case  is  within  the  letter 
of  this  section,  taken  by  itself. 

A  penal  law  is  a  statute  which  imposes  a  penalty,  and 
the  statute  of  Edward  6th  does  impose  a  penalty,  for  it 
trebles  the  original  duty  by  way  of  punishment,  thus  mak- 
ing the  defaulting  party  liable  to  a  forfeiture  beyond  the 
amount  of  the  duty  withheld.  It  is  true,  that  it  is  an  action 
not  barely  penal,  for,  on  the  principle  that  it  is  for  a  duty 
also  such  action  lies  by  executors  within  the  equity  of  the 
statute,  de  bonis  exportatis  in  vita  testatoris.  Morion  v. 
Hopkins  (a) ;  and,  after  a  recovery  in  this  action,  the 
plaintiff  cannot  recover  the  tithe  in  any  other  suit,  Cham" 
pemon  v.  Hill  (6) ;  nor  is  it  purely  penal  within  the  rule 

{fl)  1  Sid.  407.  (b)  YelT.Gd. 

VOL.  VI.  Z  D.  P.  C. 
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1838*         adopted  by  the  Courts  as  to  granting  new  trials  after  a 
„  ,  „  verdict  for  the  defendant. 

Earl  Spencer 

9.  The  question  then  is^  whether,  by  the  context,  or  any 

judicial  exposition  of  the  words  of  this  section,  actions  of 
this  kind^  or  any  actions  for  penalties  by  the  party  aggrieTed, 
are  taken  out  of  the  operation  of  the  words  according  to 
their  ordinary  construction. 

In  the  context  nothing  is  to  be  found  which  restricts  the 
ordinary  meaning  of  the  words  of  this  clause  to  any  par* 
ticular  class  of  informations.  The  title  (though  it  ia  not 
strictly  a  part  of  the  act»  and  is  therefore  of  little  weight), 
is  general,  ''  An  act  for  the  ease  of  the  subject  concerning 
informations  upon  penal  statutes."  The  recital  in  the 
preamble  is,  '^  that  offences  against  penal  laws  may,  with 
more  ease  and  less  charge,  be  commenced  and  tried  in  tlie 
counties  where  they  are  committed,  and  that  the  poor 
commons  axe  grievously  molested  by  troublesome  persona 
commonly  called  relators,  informers,  and  promoters,  by 
compelling  them  to  appear  in  his  Majesty's  Courts  at 
Westminster."  This  recital  applies  only  to  such  informa* 
tions  as  might  be  prosecuted  either  at  the  assizes  or  ses- 
sions, or  in  the  superior  Courts,  at  the  option  of  the  infer* 
mer;  and  the  first  clause  removes  that  particular  grievance 
by  restricting  such  informations  to  the  Courts  below ;  and 
the  third  imposes  a  further  check  on  these  informations 
(namely,  such  as  '^  by  that  act  are  before  appointed  to  be 
heard  and  determined  in  their  proper  counties"),  by  requir- 
ing the  relator  to  make  affidavit  that  the  offence  was  com- 
mitted in  the  county,  and  within  the  year.  The  second 
section  is  in  its  terms  general,  but  it  has  received  a  judicial 
construction,  and  been  held  to  apply  only  to  the  same 
description  of  information  as  before  mentioned.  See  the 
case  of  Barber  v.  Tilson  (a) ;  and  also  Mr.  Justice  Bay 
ley^M  observations  in  Whitehead  v.  Wynn  (fi).    Its  effect 

« 

(a)  d  M.  &  Sel.  430.  (b)  5  M.  &  Sel.  427. 
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h,  with  respect  to  duch  informations,  to  re-enact  the  pro^        183d. 
Tisions  of  the  85  Eliz,  c,  6,  s.  2,  with  some  alteration  as  to   -  ^  o  -  — 

'         '  Eaii  Spbncee 

the  mode  of  taking  advantage  of  the  objection,  and  to     ^     v.^ 
enforce  the  laying  the  venue  in  the  proper  county. 

These  three  sections,  therefore,  remedy  the  particular 
mischief  recited.  Then  comes  the  section  in  question, 
which,  instead  of  confining  itself  in  express  terms,  like  the 
third  section  immediately  preceding,  to  the  informations 
before  appointed  to  be  tried  in  their  proper  counties,  uses 
general  language.  The  words  introductory  of  this  (the 
fourth  section)  instead  of  *'  Be  it  further  enacted*'  as  in 
the  second  and  third,  are  '^  And  be  it  also  enacted,"  as  if 
proceeding  to  anew  head.  It  then  goes  on  "  That  in  any 
information,  action,  or  suit,'*  (not  in  any  such  information, 
&c.)  *'  on  any  penal  statute,  it  shall  be  lawful  for  the  de- 
fendant to  plead  the  general  issue,  and  give  the  special 
matter  in  evidence."  Now  this  section  is  not,  in  any  mode 
of  construing  it,  whether  as  relating  only  to  such  suits  on 
penal  statutes  as  are  thereafter  to  be  brought  in  the  in- 
ferior Courts,  or  to  all  suits  on  such  statutes,  calculated 
to  remove  the  particular  grievance  mentioned  in  the  pre« 
amble,  vis.,  that  the  subject  has  been  vezatiously  sued 
in  the  superior,  when  he  might  have  been  sued  in  the  in- 
ferior Courts,  and  out  of  the  proper  county.  The  section 
is,  in  my  view  of  it,  an  additional  boon  to  the  subject:  it 
goes  beyond  the  grievance  recited,  but  it  is  within  the 
general  object  of  the  act,  the  ease  and  relief  of  persons 
sued.  We  see,  therefore,  no  reason  in  the  context  con- 
tained in  the  recital  for  putting  a  narrow  construction  on 
the  general  words  of  this  clause ;  and  there  is  no  other 
part  of  the  act  which  can  have  that  effect.  On  the  other 
hand,  the  proviso  (the  fith  section),  which  clearly  includes 
some  actions  in  which  the  remedy  was  in  the  superior 
courts  alone,  affords  an  argument, — we  do  not  say  a  con- 
clusive one  (for  the  proviso  may  have  been  inserted  for  the 
sake  of  caution), — but  still  it  affords  some  argument,  that 

z2 


n 


332  CASES  ON  POINTS  OF  PRACTICB,  BXCH. 

183B.        some  part  of  the  statute  was  intended  to  apply  to  other 
„  'TT'''"'^       penal  statutes  than  those  in  which  the  remedy  was  either 

Earl  Spencer    '^  ^'^  ^ 

V.  in  the  superior  or  inferior  Courts,  at  the  option  of  the  in- 

former; and,  if  so,  the  section  in  question,  being  in  its 
terms  general,  may  well  answer  that  description. 

We  think,  therefore,  that  there  is  nothing  in  the  context 
which  limits  the  general  language  of  the  fourth  section, 
and  there  is  not  certainly  any  judicial  exposition  of  this 
section  (though  of  all  the  other  sections  there  is  (a),)  which 
confines  it  to  that  class  of  actions  which  was  capable  of 
being  brought  either  in  superior  or  inferior  Courts  at  the 
time  of  the  passing  of  the  21  Jac*  1,  or  to  actions  by  com- 
mon informers. 

There  is,  indeed,  a  dictum  of  Lord  Mansfield's  in  the 
course  of  the  argument  of  the  case  of  Sibly  v.  Cuming  (6), 
which  it  is  proper  to  notice.  It  was  an  action  of  debt 
for  bribery  on  the  2  Geo.  2,  c.  S4,  and  the  question  was, 
whether,  under  nil  debet,  the  defendant  could  prove  that 
he  was  a  discoverer  under  the  act,  so  as  to  be  excused 
from  the  penalties.  In  the  course  of  the  argument  Mr. 
Mansfield  contended  that  the  right  to  give  that  evidence 
did  not  depend  upon  the  old  rules  of  pleading  only,  for 
the  act  of  21  Jac  l,c.  4,  extended  to  actions  upon  subse- 
quent statutes,  which  Lord  Mansfield  denied.  No  deci* 
sion  was,  however,  ultimately  given  on  that  point,  for  the 
Court  held  that  the  defendant  was  not  a  discoverer  within 
the  meaning  of  the  statute  ;  and  Lord  MansfiekTs  denial 
may  have  been  directed  to  the  general  proposition  that  the 
whole  of  the  statute  21  Jac.  1,  applied  to  subsequent  sta- 
tutes, as  well  as  those  in  force  at  the  time,  which  it  cer- 
tainly does  not,  as  it  has  been  frequently  held  that  every 
subsequent  statute  which  imposes  a  penalty  to  be  recotered 
in  the  superior  Courts,  gives  a  new  remedy  to  which  the 

(a)  Lord  Ktnyon^  in  Xe^A  v.  Kent,  3  T.  R.  364 ;  I  Salk.  3/2, 373. 

(h)  Burr.  2467- 
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statute  of  James  does  not  apply :  Hick^s  case  (a).    We        1838. 
are  strongly  inclined  to  think  that  the /bur/A  section  does 
apply  to  all  subsequent  statutes ;  probably  it  was  on  this  v. 

ground  that  the  Court  of  King's  Bench  intimated  their 
opinion  in  the  case  of  Faulkner  v.  Chevell,  that  not  guilty 
was  a  proper  plea;  but  whether  the  subsequent  statutes 
be  within  this  clause  of  the  statute  or  not,  the  dictum  of 
Lord  Mansfield,  above  referred  to,  does  not  bear  on  this 
question,  whether  the  fourth  section  applies  to  all  penal 
actions,  or  only  to  penal  actions  of  a  particular  descrip- 
tion. 

It  was  argued  for  the  plaintifTthat  at  common  law^  before 
the  statute,  not  guilty  or  nil  debet  were  both  good  pleas 
to  an  action  of  debt  for  the  treble  value  of  tithes:  Lang^ 
ley  V.  Haynes  (6),  Johns  v.  Carne{c),  Wortley  v.  Herping^ 
ham  (d),  all  prior  to  the  statute  21  Jac.  1,  as  unquestion- 
ably they  were,  and  therefore  that  the  right  to  plead  those 
pleas  was  not  given  by  the  statute  in  the  case  of  this  par- 
ticular action.  That  is  true,  but  it  is  equally  true  of  every 
other  penal  action ;  and,  besides,  the  statute  does  more 
than  give  the  right  to  plead  such  pleas,  for  it  allows  the 
defendant  to  give  in  evidence,  under  those  pleas,  any 
matter  which,  if  pleaded,  would  have  been  sufficient  inlaw 
to  discharge  the  defendant  from  that  information  or  suit, 
and  every  such  matter  might  probably  not  have  been  given 
in  evidence  under  the  general  issue  at  common  law,  as  the 
law  was  then  understood. 

For  these  reasons,  which  we  have  given  at  some  length 
on  account  of  the  importance  of  the  case,  we  think  the 
plea  good  ;  but  the  plaintiff  may,  if  he  pleases,  withdraw 
the  demurrer,  and  join  issue  on  payment  of  costs. 

(a)  1  Salk.  d73.  (c)  Cro.  Ells.  631. 

(h)  Moore,  302.  (d)  Ibid.  766. 
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Id  an  action  on 
an  attorney's 
bill,  to  which 
there  was  a  set- 
off, the  cause 
being  partially 
heardi  was 
referred  to  the 
Master,  who 
was  to  enter 
into  the  whole 
account.     The 
Master  found  a 
balance  in  fa- 
vour of  the 
plaintiff  of  21. 

that  the  plaintiff 
was  not  entitled 
to  costs  upon 
the  higher 
scale  without 
the  Judge's 
certificate* 


Parker,  executrix,  v.  Serle. 

X  HIS  was  an  action  to  recover  the  amount  of  an  attor* 
ney's  bill.  The  defendant  pleaded,  first,  non-assumpsit ; 
secondly,  that  the  M*ork  was  done  by  an  unqualified  person 
in  the  name  of  the  attorney ;  thirdly,  payment ;  and  lastly, 
a  set-off.  The  cause  came  on  for  trial  before  Lord  Den^ 
man,  C.  J.,  and  was  partially  heard,  when  counsel  consented 
to  a  verdict  for  the  plaintifFupon  the  two  first  issues,  the  bill 
to  be  referred  for  taxation,  and  the  Master  to  enter  into 
the  whole  account.  The  Master  allowed  the  plaintifi^'a 
claim,  amounting  to  1221,,  and  also  the  defendant's  set-off, 
to  the  amount  of  119/.  10^.,  leaving  a  balance  in  favour  of 
the  plaintifi^  of  21.  12s.  Upon  this  the  master  refused  to 
tax  the  costs  upon  the  higher  scale,  and  a  summons  for 
that  purpose  was  taken  out  before  Lord  Denman,  who 
thought  he  had  no  power  to  interfere. 

V.  Lee  now  made  a  similar  motion.  The  learned  Judge 
has  power  to  certify  at  any  time  that  this  was  a  proper 
cause  to  be  tried  in  the  superior  Courts.  In  the  **  direc- 
tions to  taxing  officers,  the  words  tried  before  a  Judge  in 
one  of  the  superior  Courts,  or  Judge  of  assize,"  do  not 
mean  that  the  Judge  is  to  hear  the  whole  cause,  but  that 
the  cause  is  "  brought  on  for  trial**:  Noies  v.  Frazer  (a), 
Broggrefy.  HawJce  (6). 

Parke,  B. — There  is  no  doubt  the  Chief  Justice  baa 
power  to  certify,  and  without  his  certificate  we  cannot 
grant  your  application.  This  Court  decided  last  term,  in 
the  case  of  WaUen  v.  Smith  (c),that  when  a  case  was  re- 
ferred to  an  arbitrator  who  awarded  a  sum  less  than  2QL, 
that  was  a  sum  recovered  within  the  meaning  of  the  direc- 
tions to  taxing  officers  (c/). 


(a)  Ante,  Vol.  3,  p.  339. 
(6)  Ante,  Vol.  6,  p.  67* 
(c)  Ibid.  p.  103. 


{d)  See    Savage  v.  UptcombCf 
ante,  Vol.  5,  p.  365. 
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1838. 

GOWBR  9.  ElKINS. 

X  HIS  was  an  action  for  work  and  labour,  goods  sold,  where  a  sum- 
&c.    The  writ  issued  the  1st  of  September,  endorsed  for  ^°J»^»^^*^^ 

*  '  out  to  stay  pro- 

S89/.   On  the  ^Ist  of  November  the  plaintiff  declared,  and  ceedingBoo  pay 
on  the  19th  of  December  defendant  took  out  a  summons  tain  sum  and 
to  stay  proceedings  on  payment  of  150/.  and  costs,  in  ad-  ^S'toacwpt 
dition  to  28/.  8*.  5rf.,  the  amount  of  a  set-off.     The  sum-  *»« »"«  *^'» 

not  rendpr  the 

mons  was  attended  before  BoUandf  B.,  when  the  plaintiff  plaintiff  iiaUe 
refused  to  accept  the  150/.^  alleging  more  to  be  due,  and  quentcwta!* 
the  summons   was  endorsed  accordinffly.     Subsequently      ^"^  ^[  ^\ . 

^  ''  T  .?    fUQ]  tendered  be 

the  defendant  pleaded  non-assumpsit  and  a  set-off,  but  afterwards  paid 
did  not  pay  the  150/.  into  Court     Application  had  been  accepted  by  the 
made  to  the  Master  as  to  the  practice,  and  he  stated  that  ^*|?[|J;  \^^^l 
the  refusal  to  accept  the  150/.  would  make  the  plaintiff  sequent  cosu. 
liable  for  all  the  costs  subsequent  to  the  offer. 

Rawe  moved  for  a  rule  to  shew  cause  why  the  defend- 
ant should  not  pay  into  Court  the  150/.,  and  amend  his 
pleas,  or  why,  in  default  thereof,  the  plaintiff  should  not 
be  free  from  his  liability  to  pay  costs. 

Parkb,  B.—  If  a  defendant  is  once  ready  to  pay  a  given 
sum,  and  the  plaintiff  refuses  to  receive  it,  alleging  more 
to  be  due,  and  afterwards  the  defendant  pays  that  sum 
into  Court  and  the  plaintiff  takes  it  out,  that  is  prima 
facie  evidence  of  oppressive  conduct,  and  of  an  endeavour 
to  make  costs ;  and,  unless  some  explanation  be  given,  the 
Court  will  order  the  defendant  to  be  excused  from  the  in- 
termediate costs  and  make  the  plaintiff  pay  the  defendant's 
costs  incurred  since  the  offer.  The  opinion  of  the  Master 
has  arisen  from  a  misapprehension  of  an  order  made  in 
some  cases,  viz.  that  unless  the  plaintiff  recovers  a  certain 
sum  which  he  has  already  refused,  he  must  pay  costs.  In 
the  present  case  there  is  no  occasion  to  grant  a  rule. 

Rule  refused. 
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Gerrard  v.  Arnold. 

Where,  on  re-  xN  this  case  the  usual  order  was  made  for  the  taxation 
•ttomey'i  bill  ^^  ^^  attorney's  bill.  More  than  one-sixth  hsTing  been 
to  taiadon,  the    ^ken  off  on  taxation,  the  attorney  was  ordered  to  pay  the 

parties  agree  to  ^  j  r  j 

waive  the  de*        COStS* 
delivery  of  a 
signed  bill, 

primA  fade  they       £^i^  moved  for  a  rule  to  shew  cause  why  the  order  that 

waive  the  ope-  ^ 

ratioDofthe  the  attorney  should  pay  the  costs  should  not  be  dis- 
as  to  payment'  charged,  on  the  ground  that  no  signed  bill  had  been  deli- 
tauiLn!'^  livered.  The  Court  had  no  direct  power  to  order  an  at- 
torney's bill  to  be  taxed  independent  of  2  Geo.  2,c.  23: 
Doe  A.  Palmer  v.  Roe  (a) ;  and  the  mere  act  of  taxation  is 
no  consent  by  the  party  to  waive  it :  Howard  v.  Groom  (b). 
An  unsigned  bill  referred  to  the  Master  is  a  mere  refe- 
rence to  him. 

Peiersdorff  shewed  cause  upon  an  affidavit  that  it  was 
agreed  that  a  signed  bill  should  be  dispensed  with.  {^Parke, 
B. — The  question  is,  whether,  by  waiving  the  delivery  of 
a  signed  bill,  you  do  not  waive  the  operation  of  the  sta- 
tute so  far  as  at  it  gives  an  authority  to  order  the  attor- 
ney to  pay  the  costs.  Your  affidavit  ought  to  shew  that 
it  was  the  intention  that  all  the  provisions  of  the  statute 
should  be  adopted;  if  they  intended  to  waive  the  statute, 
prima  facie  they  waived  all  its  consequences.] 

Per  Curiam. — The  rule  must  be  absolute, 
(a)  Ante,  Vol.  4,  p.  95.  (h)  Ibid.  21. 


► 
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Farwig  v.  Cockerton. 


JR.  r.  RICHARDS  moved  to  rescind  an  order  of  Parke,  ^Jll^'^^.l^,^^ 
B.,  for  amending  the  record  in  this  case,  and  to  set  aside  »nd  the  writ  of 

^  .  .  trial  may  be 

the  verdict  and  subsequent  proceedings.     It  was  a  writ  of  amended  at  an] 
trial  before  the  Secondary  in  London,  and  upon  the  cause 
being  called  on,  and  before  the  juVy  were  sworn,  the  defend* 
ant  objected  that  there  was  a  variance  between  the  issue 
and  the  record,  inasmuch  as  the  latter  omitted  the  date  of 
the  writ  of  summons.   The  plaintiff  insisted  upon  proceed- 
ing with  the  trial,  and  obtained  a  verdict,  the  defendant 
conducting  his  case  under  protest.  On  an  application  being 
subsequently  made  to  Parke,  B.,  he  ordered  that  the  re- 
cord should  be  amended  by  inserting  the  date  of  the  writ 
of  summons.      [Parke,  B. — I  made  the  order  for  the 
amendment  on  the  authority  of  Cox  v.  Painter,  in  the 
New  Term  Reports  (a).     An  incorrect  statement  of  the 
date  of  the  writ  of  summons  in  the  writ  of  trial  has  been 
held  a  sufficient  ground  for  setting  aside   the  verdict ; 
Wight  V.  Perrers  (6).     So  an  omission  to  transcribe  into 
the  issue  the  dates  of  the  pleadings  was  held  to  constitute 
a  variance  of  which  the  defendant  was  entitled  to  avail 
himself  after  trial,  and  after  the  roll  was  made  up,  al- 
though the  date  appeared  upon  the  roll ;   Worthington  v« 
Wigleyic). 

Lord  Abinoer,  C.  B. — You  are  now  too  late  to  contend 
that  the  trial  was  irregular*  You  should  have  stood  upon 
that  objection  at  the  time. 

Parks,  B. — I  think  you  should  not  have  the  benefit  of 
the  trial  aa  well  as  of  t^e  objection.  Your  proper  course 
would  have  been  not  to  have  appeared.     The  question  is 

(a)  1  W.  W.  &  D.  228.  (h)  Ante,  Vol.  6,  p.  463. 

(c)  Ibid.  209.    See  Bjobmton  v.  Roland,  ante,  p.  271* 
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whether  there  is  not  a  power  to  amend  under  the  the  pro* 
viso  in  the  rule.  It  states  '*  that  issues^  judgments,  and 
other  proceedings  in  actions  commenced  by  process  under 
2  Will.  4,  c.  39}  shall  be  in  the  several  forms  in  the  sche* 
dule  hereunto  annexed,  or  to  the  like  effect,  mutatis  mu- 
tandis—-Provided  that  in  case  of  non-compliance  the 
Court  or  a  Judge  may  give  leave  to  amend  (a)."  Under 
this  proviso  it  appeared  to  me  that  I  might  order  an 
amendment  at  any  time. 

Rule  refused  (5)« 

(a)  Ante,  Vol.  2,  p.  327. 
(b)  See  Bliitett  ▼.  Tarrant,  G.  P.  H.  T.  1838. 


Where  two  ic* 
tioni  were 
brought  on  po- 
licies of  insiir- 
ance  by  the 
■ame  plaintifik 
against  different 
defendants,  the 
Court  refused  to 
malce  a  consoli- 
dation rale  upon 
the  terms  of  the 
plaintiff  and  the 
defendant  being 
concluded  by 
the  verdict  in 
one  action, 
agninst  the  oon- 
aent  of  the 
plaintiC 


McGregor  and  Another  v.  Horsfall. 
M'Gregor  and  Another  f.  Smith. 

J.  HERE  were  two  actions  brought  by  the  same  plaintiff 
on  two  policies  of  insurance  effected  with  two  different 
companies,  of  which  the  defendants  were  chairmen.  After 
the  declaration  had  been  delivered,  a  summons  to  consoli<* 
date  the  actions  was  served  on  the  plaintiffs.  The  parties 
attended  before  Parke,  B.  at  chambers,  who  made  the  foU 
lowing  order — *'  I  do  order,  that  upon  submission  of  the 
plaintiffs  and  the  last-named  defendant,  to  be  bound  and 
concluded  by  such  verdict  as  shall  be  found  in  the  first- 
mentioned  action  (provided  the  same  shall  be  to  the  satis- 
faction of  the  Judge  before  whom  the  same  shall  be  tried) 
the  defendant  in  the  first-mentioned  action  admitting  his 
subscription  to  the  policy  in  question,  by  his  authorised 
agents  named  in  the  declaration,  all  further  proceedings 
in  the  last^mentioned  action  be  stayed.*' 


Cresswell  having  obtained  a  rule  to  rescind  or  amend 
this  order, 
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Wighiman  shewed   cause.  —  The  plaintiffs  state  no         1898. 
grounds  for  wishing  to  try  one  action  rather  than  the     ^.^^ 
other^  but  merely  object  to  being  bound  by  the  one  fixed  «• 

upon.  Doyle  r.  Anderson  (a)  will,  perhaps,  be  cited  on 
the  other  side,  but  that  case  must  be  considered  as  over- 
ruled by  HoUingewarihr.  Brodriek{b)*  [Paries  B. — That 
case  only  decided  that  an  order  for  consolidation  can  be 
made  without  the  consent  of  the  plaintiff.  Have  you  any 
precedent  for  binding  the  plaintiff  against  his  consent?] 
HoUingsworih  v.  Brodrick  appears  to  be  an  authority  on 
that  point. 

Cresswellf  contr^. — The  plaintiffs  do  not  object  that  the 
actions  should  be  consolidated,  but  they  claim  a  right  to 
try  which  they  please.  This  is  not  the  case  of  ordinary 
policies,  but  of  two  different  policies  effected  with  dif- 
ferent companies.  No  instance  can  be  shewn  of  a  conso- 
lidation without  consent,  where  there  are  different  poIi« 
cies.  In  Doyle  v.  Anderson,  the  Court  decided  that  they 
could  not  bind  the  plaintiff  without  his  consent.  Hoi* 
Ungsworih  v.  Brodrick  does  not  shake  that  decision.  The 
plaintiffs  are  willing  to  consolidate  upon  the  following 
terms : — the  plaintiffs  to  select  which  action  shall  be  tried, 
the  defendant  agreeing  to  be  bound  by  the  verdict  in  that ; 
the  defendants*  interests  in  the  policy  to  be  admitted,  and 
if  he  pays  money  into  Court,  money  is  also  to  be  paid  into 
Court  in  the  other  action. 

Parke,  B. — Unless  the  terms  that  are  offered  are 
agreed  to  in  a  week,  the  rule  for  rescinding  the  order 
must  be  made  absolute. 

(a)  1  Ad.  &  £L  635.  (6)  4  Ad.  &  El.  646. 
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Armitage  v.  Grand  Junction  Railway  Company. 

In  an  action  for  A.  HE  declaration  stated,  that  at  the  time  of  committing 

the  piafntS's*  ^^®  grievances,  &c.,  to  wit,  &c.,  the  plaintiff  was  a  pas- 

*?""**'*  P**'  senger  in  and  by  a  certain  carriage,  forming  part  of  a  cer- 

wai  the  result  tain  train  of  railway  carriages,  then  being  on  a  journey  on 

gence  of  both  and  by  a  certain  railway,  to  wit,  a  railway  commonly  called 

fngubstonw^aa  ^^^  Liverpool  and  Manchester  Railway;   and  the  said 

well  as  form,  company  was  also  possessed  of  a  certain  other  train  of 

for  it  amount!  ,  ,  ,  -■  i        ■  •  i 

to  the  general     railway  carriages,  then  also  journeying  on  and  by  the  said 

railway,  under  the  care  and  management  of  certain  ser- 
vants of  the  said  company,  nevertheless,  the  said  company, 
by  their  said  servants,  so  carelessly,  negligently,  and  im- 
properly behaved  and  conducted  themselves,  in  or  about 
the  management,  controul,  and  direction  of  the  said  train 
of  the  said  company,  that  the  same,  by  and  through  the 
default,  carelessness,  negligence,  unskilfulness,  and  impro- 
per conduct  of  the  said  servants  of  the  said  company,  there 
to  wit,  on  the  day  and  year  aforesaid,  with  great  force 
and  violence  ran  upon  and  against  the  said  train  of  car^ 
riages,  in  one  whereof  the  plaintiff  then  was  being  carried 
as  aforesaid,  and  struck  against  the  same,  by  means 
whereof  the  said  last-mentioned  train  was  then  very  much 
injured,  and  the  said  carriage  in  which  the  plaintiff  then  was 
as  aforesaid,  was  driven  in,  broken  to  pieces,  and  destroyed, 
and  thereby  the  plaintiff  suffered  a  concussion  of  the  brain, 
and  he  was  otherwise  greatly  wounded,  lacerated,  bruised, 
and  injured,  &c. 

The  defendants  pleaded,  that  before  and  at  the  time 
of  committing  the  said  grievances  in  the  said  declara- 
tion alleged,  the  said  train  of  carriages,  in  one  whereof 
the  plaintiff  was  a  passenger,  did  not  belong  to  the  de- 
fendants, nor  was  the  same  under  the  care  and  manage- 
lAent  of  the  defendants,  or  of  the  servants  of  the  defend- 
ants, but  under  the  care  and  management  of  other  per- 
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sons ;  and  the  defendants  further  say,  that  before  and  at 
the  time  when,  &c.,  in  the  declaration  mentioned,  the  said 
train  of  railway  carriages  of  the  said  defendants  were 
lawfully  proceeding  on  the  said  railway,  and  that  the  per- 
sons who  had  the  management,  controul,  and  direction  of 
the  said  train  of  carriages,  in  one  whereof  the  said  plain- 
tiff was  then  being- carried,  carelessly,  negligently,  and 
improperly  behaved  and  conducted  themselves,  in  and 
about  the  management,  controul,  and  direction,  of  the  last- 
mentioned  train  of  carriages,  and  that  in  part  by  and 
through  the  default,  carelessness,  or  negligence,  unskii- 
fulness,  or  improper  conduct  of  the  last-mentinned  per- 
sons, as  well  as  in  part  by  and  through  the  default,  care- 
lessness, &c.,  by  or  on  the  part  of  the  servants  of  the  de- 
fendants in  and  about  the  management,  controul,  and  di- 
rection of  the  said  train,  that  the  said  train  of  carriages  of 
the  said  defendants  ran  upon  and  against  the  said  train  of 
ca,rriages,  iji  one  whereof  the  plaintiff  then  was  being  car- 
ried, and  struck  against  the  same,  and  occasioned  the  da- 
mage, wounds,  lacerations,  bruises,  and  injuries,  in  the 
said  declaration  mentioned,  and  this  the  defendants  are 
ready  to  verify,  &c. 

Demurrer,  assigning  for  cause  that  the  plea  amounts  to 
the  plea  of  not  guilty,  otherwise  the  general  issue,  and  is 
argumentative,  and  that  the  allegations  therein  are  respec- 
tively averments  of  evidence,  and  not  of  facts ;  and  that 
the  same  consists  of  matter  of  law,  and  not  of  matters  of 
fact,  on  which  any  apt  or  material  issue  can  be  taken. 


1838. 

AtLMlTAQE 
9. 

Grand 
Junction 
Railway 
Company. 


Cotelingf  in  support  of  the  demurrer,  was  stopped  by 
the  Court. 


Nevile,  in  support  of  the  plea. — The  rule  of  law  is,  that 
if  the  mischief  is  the  result  of  the  negligence  of  both 
parties,  neither  can  recover  against  the  other.     VennaU  v. 
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Arhitage 

Grand 
Junction 
Railway 
Company. 


Oarner  (a),  Pluchwell  v.  Wilson  (6),  Luxford  v.  Large  {c\ 
Vanderplants  v.  Miller  {d).  The  plea  is  in  confession  and 
avoidance';  it  admits  a  negligence,  and  avoids  it  by  shewing 
that  the  plaintiff  was  also  guilty  of  negligence.  Although 
the  facts  stated  might  be  given  in  evidence  under  the  plea 
of  not  guilty,  yet  there  is  no  objection  to  the  present  plea^ 
inasmuch  as  it  presents  to  the  Court  matter  of  law.  Where, 
in  an  action  for  disturbance  of  common,  it  was  pleaded 
that  A.  being  seised  of  such  lands,  with  all  commons  and 
emoluments  to  the  premises  belonging  or  therewith  used, 
conveyed  them  to  the  defendant,  and  that  the  tenants  and 
occupiers  of  the  said  lands,  &c.,  had  used  to  have  com- 
mon therein,  virtute  eujus,  he  having  right,  and  put  his 
cattle  in  to  take  common  there,  and  that  there  was  suffi- 
cient common  both  for  the  plaintiff  and  himself;  although 
this  amounted  to  the  general  issue,  yet  it  was  held  good, 
as  it  also  disclosed  matter  of  law.  Birch  v.  Wilson  {e)* 
The  plea  would  be  good  as  a  special  verdict,  and  if  so,  is 
not  bad  on  demurrer.  The  probable  cause  may  be  spe- 
cially pleaded  to  an  action  for  a  malicious  prosecution, 
though  in  effect  it  amounts  to  the  general  issue;  Pain  v. 
Rochester  (f)s  Newton  v.  Creswick{g).  Here,  the  matter 
of  law  raised  by  the  plea  is,  whether  negligence  on 
the  part  of  the  plaintiff  excuses  the  negligence  of  the 
defendant.  [Parke,  B. — There  is  no  doubt  the  defence 
might  be  given  in  evidence  under  the  general  issue;  I  am 
in  the  constant  habit  of  striking  out  such  pleas  at  chambers. 
But  I  doubt  whether  the  plea  is  not  also  bad  in  substance ; 
it  is  quite  consistent  with  the  facts  alleged  in  the  plea  that 
both  parties  were  guilty  of  negligence,  and  yet  the  plaintff 
is  entitled  to  recover.     Suppose  the  plaintiff  improperly 


(a)  1  G.  &  M.  21. 

(b)  6  C.  &  P.  375. 

(c)  Ibid.  421. 
(<0  M.  &  M.  169. 


(e)  2  Mod.  275. 
(/)  Cro.  Eliz.  871. 
(g)  3  Mod.  165. 
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placed  his  carriage,  and  the  defendant  ran  against  it, 
though  the  plaintiff  was  in  fault,  yet  the  defendant  would 
be  liable  for  not  avoiding  it  when  he  was  able  to  do  so. 
Lord  Abinger,  C.  B. — It  amounts  to  this,  that  if  there  was 
negligence  on  the  part  of  the  defendant,  and  the  plaintiff 
could  have  avoided  the  consequences  of  that  negligence 
by  ordinary  care  on  his  part,  then  the  injury  is  not  attri* 
butable  to  the  defendant.] 


S4S 


1898. 


Armitaob 

V. 

Grand 
Junction 
Railway 
Company. 


Cowling,  contri,  was  stopped  by  the  Court. 

Lord  Abinoer,  C.  B. — I  think  the  plea  is  bad  in  sub- 
stance :  there  appears  to  me  no  question  of  law  arising 
upon  it. 

Parke,  B. — I  am  also  of  opinion  that  the  plea  is  bad ; 
every  word  of  it  may  be  true,  and  still  the  plaintiff  is 
entitled  to  recover.  The  true  principle  upon  which  a 
party  is  prevented  from  recovering  in  a  case  like  the 
present  is  stated  in  Butterfield  v.  Forrester  (a),  namely — 
that  the  accident  has  occurred  by  his  own  default  Where 
there  is  a  negligence  of  both  parties,  the  defendant,  may, 
nevertheless,  be  responsible  for  the  consequences.  There 
may  be  a  want  of  care  on  the  part  of  the  plaintiff  in  put- 
ting his  carriage  in  a  wrong  position,  yet  if  the  defendant, 
by  want  of  ordinary  care,  ran  against  him,  the  plaintiff 
would  be  entitled  to  recover.  I  think  this  defence  was 
clearly  open  under  the  general  issue. 

Judgment  for  plaintiff. 


(a)  11  East,  60. 
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In  an  aiBdavit 
to  hold  to  bail 
in  case,  for  in- 
Jury  to  plain- 
tiff's reversion- 
ary interest  in 
certain  pre- 
mises, it  is  suffi- 
cient to  swear 
to  the  amount 
of  damage  ac- 
cording to  de- 
ponent's "tn- 
Jormation  and 
belief,"  and  it 
is  no  objection 
that  the  affida- 
Tit  is  made  by 
the  plaintiff's 
attorney,  and 
not  by  a  sur- 
Tcyor. 


Hodgson  0.  Dowell. 

On  the  12th  of  December,  the  defendant  was  arrested 
for  oQLf  by  order  of  Gurnei/f  B.,  upon  an  affidavit  made 
by  the  plaintiff's  attorney,  which  stated  that  the  said 
William  Dowell  did,  on  or  about  the  ^6th  day  of  Novem* 
ber  last,  commence  pulling  down,  taking  down,  and 
destroying,  and  from  thence  hath  proceeded  in  pulling 
down,  and  taking  down,  and  destroying  the  front  and  back 
parts,  and  the  roof  and  tiling,  and  many  other  parts  of  the 
said  shop,  house,  and  premises,  and  hath  committed  great 
waste  and  destruction  of  those  premises,  already  amount- 
ing, as  this  deponent  has  been  informed  and  believes^  to 
63/.  11«.,  at  the  least ;  and  the  said  William  Dowell  hath 
carried  away  the  materials  and  things  arising  therefrom, 
and  appropriated  the  same  to  his  own  use. 

On  the  13th  of  December,  application  was  made  to 
Parke,  B.,  at  chambers,  to  rescind  the  order  of  Gurney, 
B«,  and  to  discharge  the  defendant  out  of  custody  on 
entering  a  common  appearance,  on  the  ground  of  the  in- 
sufficiency of  the  affidavit.  It  was  objected  that  the  affi- 
davit should  have  been  made  by  a  surveyor,  or  some  per- 
son competent  to  judge  of  the  amount  of  the  damage,  and 
not  by  the  plaintiff's  attorney ;  and  also  that  the  amount 
of  damage  ought  to  have  been  positively  sworn  to.  The 
learned  Judge  having  refused  to  interfere, 


Hurlstone,   on   the    13th  of  January,  made  a  similar 
application  in  Court,  and  obtained  a  rule,  against  which 


J.  L.  Adolphus  shewed  cause,  upon  an  affidavit  that 
the  defendant  had  applied  for  particulars  of  the  damage, 
and  had  demanded  a  declaration. 

The  rule  of  H.  T.  2  Will.  4,  s.  33,  provides  that  "  no 
application  to  set  aside  process  or  proceedings  for  irregu- 
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larity  shall  be  allowed,  unless  made  within  a  reasonable         l^9S» 
time,  nor  if  the  party  applying  has  taken  a  fresh  step      HoDotoM 
after  knowledge  of  the  irregularity.    Here,  the  defendant,  9. 

by  taking  a  step  in  the  cause,  has  waived  the  alleged  ir- 
regularity.  [Alderson,  B. — The  step  taken  by  the  defen- 
dant is  collateral  to  the  question  arising  on  this  motion.  The 
defendant  does  not  seek  to  set  aside  any  proceedings,  but 
only  that  he  shall  try  the  cause  out  of  prison,  instead  of  in 
prison.  Wherever  the  setting  aside  proceedings  would 
set  aside  a  step  which  the  party  has  himself  taken,  it  is 
reasonable  that  that  should  preclude  him.  Parte,  B. — 
The  demand  of  a  declaration  is  to  quicken  the  plaintiff's 
proceeding.  Have  you  any  authority  shewing  that  to  be  a 
waiver?]  In  Poweflv.  Fisher  (a),  the  taking  a  step  is  ex- 
plained to  mean  doing  anything  to  recognize  previous  pro- 
ceedings as  valid.  [Lord  Abingery  C.  B. — I  have  always 
understood  the  practice  to  be  in  favour  of  persons  in  pri- 
son. Parke^  B. — I  should  be  very  reluctant  to  say  that 
asking  for  particulars  is  taking  such  a  step  in  the  cause  as 
would  preclude  a  defendant  from  objecting  to  the  affidavit 
to  hold  to  bail.  Tiie  defendant,  being  in  prison,  may  want 
to  know  what  the  plaintiff  is  proceeding  for.] 

Secondly,  the  affidavit  is  sufficient;  when  the  damages 
are  unliquidated,  it  is  impossible  to  swear  to  the  extent 
of  the  damage,  except  by  information  and  belief.  A  more 
positive  statement  is  not  required,  where,  from  the  nature 
of  the  question,  the  party  could  only  have  a  ground  of 
belief,  and  could  not  make  a  direct  assertion ;  Hobson  v. 
Campbell  (b).  Perjury  might  be  assigned  on  this  affidavit, 
if  the  defendant  had  no  reason  to  believe  that  such  was 
the  amount  of  damage.  If  a  surveyor  had  sworn  to  the 
amount,  he  could  only  have  spoken  to  the  best  of  his 
knowledge  and  belief.     [Parke,  B. — It  has  been  decided 

(a)  Q.  B.,  not  yet  reported.  (b)  1  H.  Bl.'245. 

VOL.  YI.  A   A  D.  P.  C. 
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18:38.         that  the  12  Geo.  ],  c.  29,  applies  only  to  arrests  made  by 
HoDosoM       ^^^   plaintiff  himseir,  and   not   to   those   made   under  a 
»•  Judffe's  order  (a),'] 

Kelly  and  Hurlstone,  contra. — First,  the  obtaining  par- 
ticulars of  the  damage  is  not  such  a  step  as  to  preclude 
the  plaintiff  from  objecting  to  the  affidavit.  It  is  entirely 
collateral  to  the  subject  of  this  application,  and  the  de- 
mand of  a  declaration  in  no  respect  places  the  plaintiff  in 
a  different  situation.  Secondly,  the  affidavit  is  defec- 
tive ;  although  the  12  Geo.  1,  c.  29,  may  not  be  binding  on 
the  Judges,  yet  they  have  made  it  the  guide  of  their  dis* 
cretion,  and  have  refused  to  make  orders  of  this  kind, 
unless  satisfied  that  damage  was  done  to  an  arrestable 
amount.  Where,  from  the  nature  of  the  case,  (as  in  cases 
of  aggravated  assault),  no  specific  damage  can  be  sworn 
to,  the  Judge  forms  his  own  opinion  as  to  the  amount  of 
damage  a  jury  would  probably  give,  but  here,  the  damage 
might  have  been  clearly  ascertained,  and  positively  sworn 
to.  The  only  cases  in  which  a  party  is  permitted  to  swear 
to  the  best  of  his  knowledge  and  belief  are  those  of  ex- 
ecutors and  administrators,  or  the  assignees  of  a  bank- 
rupt (6).  Here,  the  affidavit  is  made  by  the  attorney  of 
the  plaintiff,  and  from  any  thing  that  appears,  he  may 
never  have  seen  the  premises.  This  statement  would  not 
form  even  a  prim&  facie  case  for  a  jury. 

Lord  Abinger,  C.  B. — The  question  is,  whether  enough 
is  stated  in  this  affidavit  to  justify  the  learned  Judge  in 
holding  the  defendant  to  bail  for  50/.  The  Judges  are  to 
exercise  their  own  discretion  on  such  applications ;  and, 
looking  at  the  whole  affidavit,  form  their  own  judgment  as 
to  the  anf)ount  of  damage.  In^the  present  case,  there  is  no 
difiiculty   in   forming   a   probable   conjecture   as  to   the 

(a)  Omeali/  v.  Newell^  8  East,  364.  (6)  1  Tidd,  182. 
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amount  of  the  injury.     The  dechiration  states  '^  that  the         1838. 
defendant,  on  the  26th  November,  commenced  pulling 
down,  taking  down,  and  destroying,  and  from  thence  hath  «• 

proceeded  in  pulling  down,  and  taking  down,  and  destroy- 
ing the  front  and  back  parts,  and  the  roof  and  tiling,  and 
many  other  parts  of  the  said  shop  and  premises."  It  ap- 
pears to  me  that  the  affidavit  sufficiently  shews  that 
damage  has  been  done  to  the  premises,  and  deponent 
states  he  believes  it  to  amount  to  63/.  lis.  The  adding 
that  he  is  informed  and  believes  does  not  alter  the  esti- 
mate. A  surveyor  could  have  said  no  more :  it  is  only  a 
matter  of  opinion  on  inspection  of  the  premises. 

Parke,  B. — I  am  of  the  same  opinion. 

Alderson,  B. — I  think  the  principle  of  the  case  of  ex- 
ecutors and  assignees  governs  this.  The  deponent  has 
given  as  much  information  as  he  could  reasonably  be  ex- 
pected to  give. 

Gurney,  B.,  concurred. 

Rule  discharged,  with  costs. 


PuRNELL  r.  Young. 

JLRESPASS  for  breaking  and  entering  a  stable  and   xotrespaMfor 
taking  away  a  horse,  and  assaulting  the  plaintifT.     Pleas —  breaking  and 

o  J  »  o  I  entering  plain- 

first,  not  guilty  ;  secondly,  that  the  said  stable  was  not  the  tiff's  lubie,  and 

stable  of  the  plaintiff;  tiiirdly,  as  to  the  breaking  and  defenLntpieAl- 
entering  the  stable^  leave  and  license;  fourthly,  as  to  J^"jh/^j[bJg 
takinff  the  horse,  that  it  was  not  the  plaintiff's;  fifthly,  as  ^"  not  the 

*  ^  >  /f  pUintiff'a,  and 

to  the  assault,  son  assault  demesne.  leave  and  li- 

cense.   A  ver- 
dict having 

been  found  for  the  plaintiff,  with  one  farthing  damages,  the  Judge  certified  under  the  43  Ells.  c. 

^i-^Held,  that  the  plaintiff  was  entitled  to  full  costs,  notwithsunding  the  Judge's  certificate. 

A  aS 


YOONO. 
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1838.  The  cause  was  tried  before  Paiieson,  J.,  at  the  Mon* 

1    ^  mouth  Summer  Assizes,  1836.  when  a  verdict  was  found 

PURNELL 

V.  for  the  plaintiff,  with  one  farthing  damages,  on  the  four 

first  issues,  and  for  the  defendant  on  the  last.  The  learned 
Judge  certified  to  deprive  the  plaintiff  of  costs  under  the 
43  Eliz.  c.  6. 

A  rule  nisi  having  been  obtained  by  R.  V*  Richards^ 
for  the  Master  to  tax  the  plaintifl^his  costs,  notwithstand- 
ing the  Judge's  certificate, 

Matde  shewed  cause. — The  question  turns  lipon   the 
construction  of  the  43  Eliz.  c.  6,  s.  2,  and  the  22  and  23 
Car.  2,  c.  9,  8.  136.     The   statute  of  Elizabeth  enacts, 
*^  that  if  upon  any  action  personal  to  be  brought  in  any  of 
her  Majesty's  Courts  at  Westminster,  noi  being  for  any 
title  or  interest  of  lands,  nor  concerning  the  freehold  or 
inheritance   of  any  lands,  nor  for  any  battery,   it  shall 
appear  to  the  Judges  of  the  same  Court,  and  so  signified 
or  set  down  by  the  justices  before  whom  the  same  shall  be 
tried,  that  the  debt  or  damages  to  be  recovered  therein  in 
the  same  Court  shall  not  amount  to  the  sum  of  forty 
shillings,  or  above,  that  in  every  such  case  the  Judges  and 
Justices  before  whom  any  such  action  shall  be  pursued, 
shall  not  award  for  costs  to  the  party  plaintiff  any  greater 
or  more  costs  than  the  sum  of  the  debt  or  damages  so 
recovered  shall  amount  unto,  but  less  at  their  discretion.'* 
The  statute  of  Charles  enacts,  that  in  all  actions  of  tres- 
pass, assault,  and   battery,  and   other   personal  actions, 
wherein  the  Judge  at  the  trial  of  the  cause  shall  not  find 
and  certify  under  his  hand,  upon  the  back  of  the  record, 
that  an  assault  and  battery  was  sufficiently  proved  by  the 
plaintiff  against  the  defendant,  or  that  the  freehold  or  title 
of  the  land  mentioned  in  the  plaintiff's  declaration,  was 
chiefly  in  question,  the  plaintifFin  such  action,  in  case  the 
jury  shall  find  the  damages  to  be  under  the  value  of  forty 
shillings,  shall  not  recover  or  obtain  more  costs  of  suit 
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than  the  damages  so  found  shall  amount  unto."  So  far  1838. 
back  ns  tlie  case  of  Clegg  v.  Molyneux  {a)y  there  appears 
to  have  been  a  difficulty  in  the  construction  of  the  latter 
act,  and  Lord  Mansfield^  in  delivering  judgment,  says:— 
"  There  is  a  puzzle  and  perplexity  in  the  cases  on  this 
part  of  the  statute,  and  a  jumble  in  the  reports."  [_Parke, 
B.— Here  the  plea  of  leave  and  licence  takes  the  case  out 
of  the  statute  of  Charles ;  there  are  numerous  cases  to 
that  effect,  and  we  feel  bound  by  them  :  so  long  as  I  have 
been  in  the  profession  that  point  has  been  considered  as 
settled.]  Those  cases  proceeded  upon  the  ground  that 
where  an  interest  in  land  could  not,  by  any  possibility, 
come  in  question,  the  statute  was  inapplicable ;  but  the 
early  decisions  which  put  that  construction  upon  the  sta- 
tute took  place  before  the  4  Anne,  c.  16,  which  allows 
several  matters  to  be  pleaded,  and  therefore,  at  that  time, 
under  the  plea  of  leave  and  licence,  the  freehold  could  not 
come  in  question,  as  no  other  matter  could  have  been 
pleaded.  The  4  Anne,  c.  16,  by  allowing  several  matters 
to  be  pleaded,  has  altogether  altered  the  law.  Suppose 
the  case  of  a  double  plea,  that  defendant  was  not  guilty, 
and  that  plaintiff*  was  not  possessed  of  the  stable,  and 
that  such  plea  was  not  demurred  to ;  it  would  be  the  same 
in  effect  as  the  pleas  of  not  guilty  and  not  possessed. 
Formerly,  not  guilty  and  a  justification  were  not  allowed  to 
be  pleaded  together :  Bamett  v.  Greaves  (6).  One  of  the 
earliest  decisions  on  the  statute  of  Charles  is  the  case  of 
Asser  v.  Finch  (e),  which  was  trespass  for  entering  a  close, 
the  defendant  justified  for  a  way  there,  and  the  plaintiff 
replied  extra  viam,  and  issue  thereupon,  and  the  plaintiff 
obtained  a  verdict.  And  whether  the  plaintiff  should 
have  full  costs,  or  no  more  costs  than  damages,  was  the 
question  ;  for,  it  was  said,  no  title  came  in  question  upon 
the  trial,  for  the  way  is  admitted,  and  the  issue  is  now 

(a)  2  Dong.  779.  (6)  Barnes,  339.  (c)  2  Levins,  234. 
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only  whether  he  was  guilty  extra  viam ;  sed  per  curiam* 

• 

*^  The  plaintiff  shall  have  full  costs ;  for,  firsts  there  was  a 
title  to  the  way  in  question  upon  record,  and  so  the  case 
18  out  of  the  intent  of  the  statute.  Secondly  upon  this 
issue,  extra  viam,  a  title  to  the  way  is  in  question,  scil.  of 
what  extent  the  way  is.**  [Parke,  B. — Is  there  not  a  case 
as  to  the  construction  of  the  statute  of  Charles  since  the 
4  Anne  ?]  From  the  judgment  of  Coleridge,  J.,  in  Smith  v. 
£dwards{a),  it  must  be  assumed  that  the  plea  of  not  guilty 
is  now  a  special  plea.  In  an  action  of  assumpsit  or  debt, 
when  the  subject-matter  of  the  nction  is  an  interest  in 
land,  if  that  appeared  upon  the  record,  the  judge  would 
not  certify ;  but  if  it  did  not  appear,  he  must  certify  to  de- 
prive the  plaintiff  of  costs.  The  statute  of  Elizabeth  looks 
to  the  subject-matter  of  the  action,  and  not  to  the  form  of 
it.  In  Wright  v.  Nuttall  (b)  Lord  Tenderden  says,  '*  the 
statute  "in  question,  (4S  Eliz.  c.  6),  ought  to  receive  a  libe- 
ral construction^  so  as  to  prevent  the  bringing  of  actions 
in  the  superior  Courts  for  small  sums.  Where  less  than 
40«.  is  recovered  the  plaintiff  cannot  possibly  derive  any 
benefit  from  a  suit  in  a  superior  Court,  and  such  actions 
can  only  be  brought  for  the  benefit  of  the  professional 
persons  employed  to  conduct  them."  Where,  in  an  action 
of  trespass  quare  clausum  fregit,  an  issue  was  raised  on  a 
plea  of  licence,  and  a  verdict  found  for  the  plaintiff  with 
](/•  damages,  it  was  held  that  the  judge  might  certify  un- 
der the  4S  Eliz. :  Howard  v.  Cheshyre  (c).  In  an  action 
on  the  case  for  injury  done  to  the  plaintiff's  right  of  com- 
mon by  digging  turves,  there,  the  judge  may  certify  under 
the  43  Eliz.  c.6,  for  the  interest  or  title  of  the  land  does 
not  necessarily  come  in  question :  Edmonson  v.  Edmon" 
son  {d).  [ParkCf  B. — The  difficulty  under  the  statute  of 
Elizabeth  is,  that  upon  this  issue  the  title  must  necessa- 


(a)  Ante,  Vol.4,  p.  621. 

(b)  10  B.  &  C.  499. 


(c)  1  Lord  Kenyon,  245. 

(d)  8  East,  294. 
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lily  come  in  question.  It  appears  from  the  case  oi  Peddell  1838. 
V.  KiddeU{a)f  tliat  where  there  was  a  special  plea  of  jus- 
tification, the  plaintiff  whs  entitled  to  full  costs,  thougii 
the  damages  were  under  40«.]  Wiffin  v«  Kincard  {b), 
shews  that  the  issue  may  be  taken  distributively.  Ttiere, 
the  judge  certified  with  respect  to  the  imprisonment  under 
the  48  £liz.,  and  refused  to  certify  under  the  22  &  ^3  Car. 
2,  to  give  the  plaintiff  full  costs  for  the  assault  and  bat- 
tery. So,  where  in  an  action  for  assault  and  battery,  there 
was  a  separate  count  for  false  imprisonment,  and  the 
judge  certified  under  the  43  Eliz.,  the  Court  refused  to 
tax  the  plaintiff's  costs:  Briggs  v.  Bowgin  (c).  The 
rule  is,  that  wherever  the  freehold  necessarily  comes  in 
question,  then  the  judge  cannot  certify:  Liitleteood  ▼• 
Wilkinson  (d).  Wright  v.  Piggin  {e)  will  perhaps  be  cited 
on  the  other  side.  That  was  an  action  of  trespass  quare 
clausum  fregit,  with  a  count  de  bonis  asportatis,  the  de- 
fendant pleaded  the  general  issue,  and  accord  and  satis- 
faction. The  question  at  the  trial  was,  whether  a  term  of 
years  had  expired,  and  the  jury  having  found  a  verdict 
for  less  than  40^.,  it  was  held  the  plaintiff  was  entitled  to 
full  costs.  Other  authorities  are  collected  in  1  Saund. 
300,  n.  f.  In  Dunnage  v.  Kemble  (y*),  which  was  an  ac- 
tion of  trespass  for  breaking  and  entering  the  plaintiff's 
dwelling-houae,  the  defendant  pleaded  not  guilty,  and  an 
entry  to  make  a  distress  for  rent  in  arrear.  A  verdict  was 
found  for  the  plaintiff  on  the  first  issue,  with  one  farthing 
damages,  and  for  the  defendant  on  the  second,  and  it 
was  held  that  the  plaintiff  was  not  entitled  to  costs  without 
a  certificate.  In  that  case  the  freehold  might  have  come  in 
question.  The  plea  of  licence  brings  the  case  within  the 
statute  of  Elizabeth. 


(a)  7  T.  R.  659.  {d)  9  Price,  314. 

(h)  2  N.  Rep.  471.  («)  2  Y.  &  J.  644. 

(c)  2  Bing.  333.  ij  )  :i  Birg.  N.  C  i'ci^. 
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R.  V.  Richards,  contrfu — The  question  is,  whether  the 
Pur  e  l      Court  can  distribute  the  pleadings  between  the  two  sta- 
V-  tutes.    If  the  plea  of  license  alone  had  been  pleaded,  that 

would  have  taken  the  case  out  of  the  operation  of  the  sta- 
tute of  Charles.  A  plea  that  the  plaintiff  "  was  not  pos- 
sessed/' must  have  the  same  effect  as  a  plea  of  liberum 
tenementum.  This  question  was  considered  in  Littlegood 
V.  Wilkinson,  which  was  an  action  for  digging  a  ditch  and 
cutting  down  a  tree,  with  a  count  on  an  asportavit.  The 
defendant  pleaded  not  guilty  and  liberum  tenementum. 
The  question  at  the  trial  was,  whether  the  tree  which  had 
been  cut  down  grew  upon  the  plaintiff's  or  the  defendant's 
ground.  The  plaintiff  having  obtained  a  verdict  for  less 
than40f.  it  was  held  that  he  was  entitled  to  full  costs;  for, 
although  the  title  to  the  freehold  did  not  in  fact  come  in 
question,  it  might  on  the  record  so  framed.  In  Wiffen  v« 
Kincard  there  does  not  appear  to  have  been  a  distribution 
of  the  pleas  between  the  two  statutes,  for  it  would  seem 
the  general  issue  alone  was  pleaded.  Smith  v.  Edwards  is 
no  authority  that  the  pleas  may  be  taken  distributively. 

Cur.  adv.  vult 

Parke,  B. — A  motion  was  made  in  this  case  some  time 
ago  for  the  Master  to  tax  full  costs  to  the  plaintiff,  not- 
withstanding the  Judge's  certificate  to  deprive  him  of 
costs  under  the  statute  of  43  Elizabeth.  Cause  was  shewn, 
and  most  of  the  cases  bearing  on  the  subject  were  cited* 
We  who  beard  the  argument,  my  Brothers  Bolland,  Aider" 
son,  and  Gurney,  and  myself,  have  considered  it,  and  are 
of  opinion  that  the  rule  ought  to  be  made  absolute. 

It  was  an  action  of  trespass  for  breaking  and  entering 
a  stable,  and  taking  a  horse,  and  assaulting  the  plaintiff. 
There  were  several  pleas :  1st,  not  guilty ;  Sndly,  that  the 
stable  was  not  the  plaintiff's;  Srdly,  leave  and  license  as 
to  the  breaking  and  entering;  4thly,  as  to  taking  the  horse. 
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that  it  was  not  the  plaintiff's;  5thly,  to  the  assault,  son 
assault  demesne.  The  issues  on  the  four  first  pleas  were 
found  for  the  plaintiff,  with  one  farthing  damages,  and 
that  on  the  last  for  the  defendant,  and  the  learned  Judge 
certified  to  deprive  the  plaintiff  of  costs. 

It  was  contended,  on  the  part  of  the  defendant,  that  the 
judge  might  certify  under  the  statute  of  Elizabeth,  be- 
cause the  action  was  not  *'  concerning  any  title  or  interest 
in  lands.**     For  the  plaintiff,  it  was  insisted  that  it  was. 

If  there  had  been  nothing  but  the  general  issue  and 
license  pleaded,  and  the  case  had  occurred  before  the  new 
rules,  the  Judge  might  have  so  certified,  unless  it  appeared 
upon  the  evidence  upon  the  general  issue  on  the  /rfa/(a), 
that  the  title  had  come  in  question,  which  might  have 
been  the  case  on  that  plea  (independently  of  any  statutory 
provision),  because  it  was  a  denial  that  the  defendant  had 
trespassed  on  the  plainiiff^s  close,  and  put  in  issue  the 
fact  that  it  was  his  close,  as  well  as  the  fact  that  the  de- 
fendant had  entered  it.  Of  that  title,  possession  would  be 
prim&  facie  evidence  against  all,  and  it  would  constitute  a 
good  title  against  a  wrong  doer,  and  none  against  the 
person  lawfully  entitled  to  the  possession,  who,  though  the 
plaintiff  had  the.actual  possession,  might  have  shewn  that 
he  (the  defendant)  was  lawfully  entitled  to  it.  The  plea 
of  not  guilty,  however,  did  not  necessarily  raise  a  question 
of  title,  for  the  defendant  might  not  really  have  contested 
it,  and  had  no  other  mode  of  disputing  the  fact  of  the 
trespass  than  by  pleading  not  guilty.  The  real  nature  of 
the  question  on  the  trial  would  therefore  govern  the  certi- 
ficate, as  it  did  in  Wright  v.  Piggin,  where  the  point  in 
dispute  was,  whether  a  term  had  ended  or  not;  but  the 
plea  denying  the  close  to  be  the  plaintiff^s  since  the  new 
rules,  is  a  denial  of  the  jjlaintijf's  title  to  the  close,  to  the 

(a)  Wrigll         '  -oin,  2  Y.  &.  J.  644. 
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1838.         same  extent  that  he  would  have  been  obliged  to  prove  it 
PuRKELL      ^^f^^^  under  the  general  issue  (a),  that  h,  it  is  a  denial  of 
9.  possession,  if  the  defendant  was  a  wrong  doer^  if  otherwise^ 

of  the  right  of  the  possession  ;  but  in  either  supposition, 
it  is  necessarily  a  denial  of  title :  for  even  in  the  former 
case,  possession  is  title  against  a  wrong  doer,  and  there- 
fore the  plea  raises  a  question  of  title  in  the  action,  and 
prevents  the  Judge  from  certifying. 

It  was  then  contended,  that  the  statute  22  &  23  Car.  2, 
c.  9,  applied  to  the  case,  and  that  the  plaintiff  would  not 
be  entitled  to  any  more  costs  than  damages,  without  a 
Judge's  certificate,  for  on  those  pleadings  the  '*  freehold 
or  title  might  have  come  in  issue,"  either  on  the  plea  of 
not  guilty  (as  it  certainly  might  by  1 1  Geo.  2,  c.  19,  s.  ^1), 
or  on  the  plea  that  the  stable  was  not  the  plaintiff's  ;  and 
it  was  said  that  he  ought  not  to  have  full  costs,  unless  the 
pleadiogs  upon  the  whole  record  excluded  the  possibility 
of  the  title  coming  in  question.  It  was  said,  that  most  of 
the  cases  in  which  it  had  been  held  that  a  special  plea  of 
license,  or  the  like,  which  shews  that  title  could  not  come 
in  question,  and  therefore  prevents  the  operation  of  the 
statute,  had  arisen  before  the  statute  of  4  Anne,  c.  16, 
allowing  double  pleading,  and  therefore  do  not  apply  to  a 
case  in  which  there  are  several  pleas.  And  if  the  matter 
were  res  integra,  it  would  seem  not  unreasonable  so  to 
hold ;  but  the  weight  of  authority  is  so  very  great,  in  many 
cases  since  the  statute  of  Anne,  wherever  there  is  a  spe- 
cial plea  (which  excludes  all  questions  of  title)  found 
against  the  defendant,  the  plaintiff  is  entitled  to  full  costs, 
that  it  is  impossible  now  to  decide  otherwise.  In  Peddell 
V.  Kiddle  (6),  the  question  was  considered  as  finally  con- 
cluded, and  Lord  Kenyon  said,  it  would  be  dangerous  to 


(a)  Heath  v.  MiUard,  2  BiDg.      Dowl.  P.  0. 621. 
N.  G.  106;  Smith  V.  JSdwards,  4         (6)  7  T.  R.  659. 
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allow  any  innovations  to  be  made  on  a  point  so  thoroughly         1838. 
settled.     It  will  henceforth  be  prudent  for  defendants  in 
actions  of  trespass,  of  a  trifling  nature,  to  abstain  from 
denying  that  the  locus  in  quo  is  the  plaintiff's. 

Rule  absolute. 


Simpson  v.  Nicholls. 

ASSUMPSIT  for  goods  sold  and  delivered,  and  on  an  To  indebitatus 
Account  stated.  Plea,  as  to  the  sum  of  18*.  6d.  parcel,  go^tliu  sold  and 
&c.,  actionem  non,  because  the  sroods,  the  price  and  value  *^«'''«»"^«*»  ""d 

'  o  '  r  on  an  account 

whereof  amounted  to  the  sum  of  18*.  6rf.  parcel  of  the  stated,  the  de- 
money  in  the  first  count  mentioned  at  the  time  of  the  sale  as  to  iSf.  6d,, 
and  delivery  thereof,  consisted  of  certain  wines  and  goods,  re7e*^»old*on*ii^ 
to  wit,  two  bottles  of  port,  &c.,  and  that  the   plaintiff,  Sunday,  in  the 

way  of  the 

before  and  at  the  time  of  the  sale  and  delivery  thereof,  piaintirs  trade 
carried  on  the  trade  and  business  of  a  wine  merchant,  and  RepiicaiiTn*" 
the  said  goods  were  so  sold  and  delivered  by  the  plaintiff  t»»ai  a'lhough 

**  •'  *  the  goods  were 

to  the  defendant,  on  Sunday  the  1st  day  of  March,  1835,  sold  at  the  time, 
and  in  the  way  of  the  plaintiff's  said  trade  and  business,  *«  suted*  Ttm' 
and  in  his  ordinary  calling  of  a  wine  merchant ;  and  the  that  the  defend- 

°  ant  kept  and 

said  promise  to  pay  the  price  and  value  thereof  was  made  detained  the 
on  that  day  by  the  defendant  to  the  plaintiff  in  the  way  of  offering  to°f*e- 
the  plaintiff's  said  trade  and  business,  &c.,  upon  the  said  ^herlh^°he  be- 
Sunday,  such  sale  or  delivery  not  being  a  work  of  neces*  came  liabJe  to 
sity  or  of  charity,  and  contrary  to  the  statute,  &c« :  and  a  quantum 
that  the  sum  of  18*.  6rf.,  parcel  of  the  money  in  the  last  Jemu^rrer  to^t"he 
count  mentioned,  as  found  to  be  due  from  the  defendant  replication,  it 

was  held  bad, 

to  the  plaintiff,  and  an  account  whereof  was  so  stated  as  on  the  ground 
aforesaid  was  so  found  to  be  due,  and  was  and  is  the  said  hay^  sbe^„  J^^ 
sum  of  18*.  6rf.  in  which  the  defendant  is  supposed  to  be  ne^^P/omise  to 

^ '  ^      pay  after  the  re- 

indebted  to  the  plaintiff,  for  and  in  respect  of  the  said  taining  of  the 
goods  so  sold  and  delivered  on  a  Sunday  as   aforesaid*  defendant. 
Verification. 

Replication  as  to  so  much  of  the  plea  as  relates  to  the 
said  sum  of  18*.  6c/.  parcel  of  the  money  in  the  first  count 
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1938.         mentioned  precludi  non,  because,  although  the  said  goods 

Simpson       ^'^^^  *®'^  **"^  delivered  by  the  plaintiff  to  the  defendant 

»•  at  the  time,  and  in  the  manner,  in  the  plea  alleged ;  yet  the 

XVICHOLLSa 

defendant,  after  the  sale  and  delivery  of  the  said  goods^ 
kept  and  retained  the  same,  and  hath  ever  since  kept  and 
retained  the  same,  for  his  own  use  and  benefit,  without,  in 
any  manner,  returning  or  offering  to  return  the  same  to  the 
plaintiff,  and  thereby  hath  become  liable  to  pay  to  the 
plaintiff  the  said  sum  of  18^.  6e/.,  the  same  being  so  much 
as  the  said  goods  were  and  are  reasonably  worth :  and  as 
to  so  much  and  such  part  of  the  plea  as  relates  to  the  said 
sum  of  18^.  6d,,  parcel  of  the  said  sum  of  money  in  the 
second  count  mentioned  precludi  non,  because^  although 
the  said  sum  of  IS^.  6d.  was  found  to  be  due  from  the 
defendant  to  the  plaintiff  upon  an  account  stated  between 
them  as  by  the  defendant  in  that  behalf  alleged  ;  yet  that 
the  said  account,  in  the  second  count  of  the  declaration 
mentioned,  was  stated  between  the  plaintiff  and  the  de- 
fendant upon  a  different  and  subsequent  day,  to  wit,  upon 
the  25th  day  of  April,  1835,  the  same  not  being  the  Lord's 
Day,  or  Sunday,  and  upon  that  accounting  the  defendant 
was  then  found  to  be  indebted  to  the  plaintiff,  and  in  con- 
sideration thereof,  then  promised  the  plaintiff  to  pay  him 
the  said  sum  of  I8s.  Qd.,  parcel  of  the  monies  in  the 
second  count  of  the  declaration  mentioned  as  aforesaid,  in 
manner  and  form  as  the  plaintiff  hath  in  his  declaration  in 
that  behalf  alleged,  &c* 

Special  demurrer  to  the  replication  to  so  much  of  the 
plea  as  related  to  the  said  sum  of  185.  6d.,  parcel  of  the 
monies  in  the  first  count  mentioned,  assigning  for  causes 
that  the  replication  neither  traversed  or  denied,  nor  con* 
fessed  or  avoided,  the  matters  in  the  plea  alleged,  and  that 
the  plaintiff  had  not  stated  or  shewn  that  the  defendant 
made  a  fresh  promise  to  pay  the  plaintiff  the  said  sum  of 
18«.  6d.,  and  that  the  matters  pleaded  in  the  replication 
might  and  ought  to  have  been  pleaded  by  a  formal  traverse 
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of  the  sale  and  delivery  having  taken  place  on  a  Sunday^         lBd8. 
and   that  the  replication  was  a  departure  from  the  first       siMPiOM 
count  of  the  declaration  ;  and  to  have  enabled  the  plaintiiF  «• 

-  ,  ,  .11.1  NlCHOtLi. 

to  nave  recovered  on  the  matters  contamed   therein,  he 
ought  to  have  declared  specially. 

To  the  replication  so  far  as  it  related  to  the  18^.  6d* 
pleaded  to  as  part  of  the  monies  mentioned  in  the  second 
count  of  the  declaration,  the  defendant  rejoined,  denying 
that  the  account  was  stated  on  a  different  or  subsequent 
day  to  the  Sunday  on  which  the  goods  were  sold  and 
delivered,  as  in  the  plea  mentioned. 

Martin,  in  support  of  the  demurrer. — The  replication 
is  bad ;  the  proper  course  would  have  been  for  the  plaintiff 
to  have  alleged  a  new  promise,  instead  of  stating  "such 
new  promise  in  his  replication.  The  case  of  Williams  v. 
Paul  (a)  will,  doubtless,  he  relied  upon  on  the  other  side ; 
it  is,  however,  distinguishable  from  the  present*  In  that 
case  the  defendant  had  purchased  three  cows  and  a 
heifer  on  a  Sunday,  to  be  paid  for  in  three  months.  He 
afterwards  objected  to  pay  for  the  heifer,  alleging  that  it 
was  not  the  one  he  had  chosen.  The  beast,  however,  re-* 
mained  with  him,  and  some  time  afterwards,  upon  being 
applied  to  for  the  price,  the  defendant  said  he  would  pay 
when  the  time  agreed  on  was  up.  The  case  of  Read  v. 
Rann  (A)  explains  the  proper  mode  of  proceeding  in  a 
case  like  the  present,  and  the  legal  inferences  from  which 
the  promise  will  be  implied  in  such  a  case.  Parke,  J.,  says, 
"  The  custom  supposes  a  special  contract  between  the 
parties,  and  if  that  is  not  satisfied,  no  claim  at  all  arises, 
for  no  other  contract  can  be  implied.  In  some  cases  a 
special  contract,  not  executed,  may  give  rise  to  a  claim  in 
the  nature  of  a  quantum  meruit  ex.  gr.,  where  a  contract 
has  been  made  for  goods,  and  goods  sent  not  according 

(a)  6  Bbg.  653.  (6)  10  B.  &  G.  441. 
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1838.  to  the  contract  are  retained  by  the  party ;  there,  a  claim 
Simpson  ^^^  ^^^  value  on  a  quantum  valebant  may  be  supported, 
^     *•  but  then,  from  the  circumstances,  a  new  contract  may  be 

NiCHOLLS.         , 

implied."  This  shews  clearly  that  the  proper  course  for 
the  plaintiff  would  have  been  a  new  assignment,  and  that 
the  present  replication  is  a  departure. 

Curxon,  contra. — This  is  no  departure;  there  is  nothing 
in  the  replication  inconsistent  with  the  declaration. 

Parke,  B. — The  real  question  is,  whethc;|(  your  repli- 
cation is  good  in  substance;  adverting  to  this  view  of 
the  case,  the  plaintiff  no  doubt  relies  on  Williams  v. 
Paul. 

9 

Lord  Abingsr,  C.  B. — There  is  another  difficulty  in 
the  plaintiff's  case,  viz.,  that  the  goods  might  have  been 
consumed ;  he  ought  to  shew  the  defendant  has  it  in  his 
power  to  return  the  goods. 

Parke,  B» — The  replication  ought  to  have  stated  the 
legal  result  of  the  facts,  and  not  the  facts  themselves; 
in  other  words,  the  replication  ought  to  have  averred  that 
he  retained  the  goods,  and  afterwards  promised  to  pay  ; 
no  promise  is  shewn  subsequent  to  the  statement  of  the 
account,  even  supposing  the  decision  in  the  Common 
Pleas  correct,  and  that  where  a  party  keeps  goods  aold 
under  an  illegal  contract,  a  new  promise  may  make  hire 
liable.  In  Williams  v.  Paul  the  Court  proceeded  upon 
evidence  of  an  express  promise  after  the  retainer,  and,  for 
want  of  it  here,  the  replication  is  bad. 

BoLLAND  and  Gurney,  Bs.  concurred. 

Judgment  for  plaintiff. 
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Edmunds  r.  Keats. 

SaBSTO  IV  opposed  the  justification  of  bail.     The  ob-  Bail  must  swear 
jection  was,  that  the  bail  had  sworn  that  they  were  worth  thrrequired^ 
property  to  the  amount  of  100/.  "  over  and  above  all  their  j;UU*XovJ«*a/ 
just  debts/*  instead  of  **  over  and  above  what  will  pay  all  mUpayBii 
their  'just  debts,"  as  required  by    1  Reg.  Gen.   H.  T. 
2  Will.  4,  8. 19  (a).     He  referred  to  Miller's  bail  (6). 

Thomas^  in  support  of  the  bail,  relied  on  the  previous 
rule  of  H.  T.  1  Will.  4,  and  cited  Hunt's  bail(c). 

Parke,  B. — The  terms  of  the  latter  rule  must  be  com- 
plied with,  and  consequently  the  affidavit  is  insufficient. 

Rejected. 

(a)  Ante,  Vol.  ],p.  185. 
(6)  Ante,  Vol.  6,  602.  (c)  Ante,  Vol.  4,  p.  272. 


Wrightson  v.  Bywater  and  Others. 

X  HIS  was  an  action  of  trespass,  which  was  referred  by  a  cause  was  re- 
an  order  of  Nisi  Prius  to  an  arbitrator,  who  was  to  deter-  /rbhraior*who 
mine  all  matters  of  difference  between  the  parties  at  law  ^^*  *°  *"**?  **^ 

*^  matters  in  dif- 

and  in  equity,  so  as  the  said  arbitrator  should  make  and  ference  between 

-,.,,.  -    .  .  .  •         ^1  •  the  parties  at 

publish  his  award  in  writing,   concerning  the  premises  uwandin 
ready  to  be  delivered  to  the  parties)  or,  if  either  of  them  hg"^Ji*\|J** 
should  be  dead  before  the  making  of  the  award,  to  their  awardbyacer- 

•^  ®  tain  day  (with 

power  of  en- 
largenient),  to  be  delivered  to  the  pariiesi  or  if  either  of  them  should  be  dead,  to  their  personal  re- 
presentatives. The  arbitrator  was  to  be  at  liberty  to  make  one  or  mor§  award*  at  hit  ditcrelum. 
At  the  time  of  the  submission,  two  equity  suits  were  pending,  in  which  tlie  parties  to  the  action, 
and  also  certain  infants,  were  concerned.  Before  any  award  was  made,  one  of  the  parties  to  the 
equity  suits  died. 

The  arbitrator  by  his  award  ordered  a  verdict  to  be  entered  for  the  plaintiff,  damages  SOOt,  and 
ako  that  the  defendants  should  pay  to  the  plaintiff  Zf»(iltfor  grievancu  not  included  in  his  decla- 
ration:— Heldf  first,  that  the  award  was  sufficiently  final,  although  it  did  not  dispose  of  the  equity 
suits;  secondly,  that  the  circumstance  of  infants  being  parties  to  those  suits  did  not  invalidate  it; 
thirdly,  that  the  arbitrator's  authority  was  not  revoked  by  the  death  of  one  of  the  parties;  and, 
lastly,  that  the  award  of  350A  was  sufficiently  certain. 


SCO  CASES  IN  THE  FRACTICE  COURT^  EXCH. 

1838.        respectiTe  personal  representatives,  who  should  require 

,„^     ^'""^       the  same  on  or  before  the  first  day  of  Michaelmas  Term 
Wriohtsom  ^  '' 

V,  then  next.     Power  was  given  to  the  arbitrator  to  enlarge 

the  time  for  making  the  award  from  time  to  time,  as  occa- 
sioki  should  require,  and  the  arbitrator  was  to  be  at  liberty 
to  make  one  or  more  awards,  at  his  discretion.  At  the  time 
of  the  submissioni  two  suits  in  equity  were  pending,  in 
which  the  parties  in  this  cause  were  concerned,  and  in 
which  certain  infants  were  interested,  and  there  were  also 
other  matters  in  difference  between  them.  When  the  first 
meeting  before  the  arbitrator  took  place,  the  defendants* 
counsel  being  absent,  application  was  made  to  postpone 
the  reference,  which  was  agreed  to  by  the  arbitrator  on 
condition  that  they  should  deposit  with  a  banker  750/.,  to 
abide  the  event  of  the  award,  which  was  accordingly  done. 
The  time  for  making  the  award  was  duly  enlarged  at 
differentintervals,  until  the  first  day  of  Michaelmas  Term, 
1836.  In  the  mean  time  a  plaintiff  in  one  of  the  equity 
suits,  Thomas  Linaker,  died.  On  the  17th  of  June, 
1836,  the  arbitrator  made  his  award,  whereby,  after  recit- 
ing the  order  of  reference,  he  ordered  and  directed  that 
a  verdict  should  be  entered  for  the  plaintiff  upon  all  the 
issues,  with  500/.  damages :  he  further  ordered,  that  the 
defendants  should  pay  or  cause  to  be  paid  to  the  plaintifT 
the  sum  of  500/.,  as  well  as  the  further  sum  of  350/.  which 
was  awarded  to  be  paid  by  the  defendants  to  the  plaintiff 
as  damages,  for  grievances  not  included  in  the  plaintiff's 
declaration.  In  Michaelmas  Term,  1836,  a  rule  was  ob* 
tained  for  setting  aside  the  awards  on  the  ground  that  it 
was  not  final,  as  not  having  disposed  of  the  suits  in 
equity;  that  the  infant  parties  to  those  suits  were  not 
bound  by  the  submission  ;  that  it  was  revoked  by  the  death 
of  Linaker ;  and  that  the  award^br  other  grievances  Yrei%  not 
sufficiently  certain.  That  rule,  however,  was  discharged ; 
and  judgment  having  afterwards  been  entered  up  on  the 
award,  and  execution  sued  out  for  the  balance  beyond 


WftiOHTPOir 
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the  ISOL,  a  rule  nisi  was  obtained  for  setting  those  pro-         199S. 
ceedings  aside,  against  which 

GoulburHy  Serjt.,  and  Humfrey  shewed  cau6e«--*-Tbe 
arbitrator  having  express  power  to  make  one  or  more 
awards,  this  award  is  suflScient,  although  the  equity  suits 
are  not  disposed  of.  So,  with  respect  to  the  objectiooj 
that  there  are  infant  parties  to  the  suita*  The  object  of 
the  provision  has  been  to  meet  these  difBculties.  The 
clause  providing  for  the  delivery  of  the  award  to  the  per* 
sonal  representatives,  prevented  the  death  of  Linaker 
from  operating  as  a  revocation  of  the  arbitrator's  autho- 
rity :  Clarke  v.  Crofts  (a).  The  award  of  350^  is  suffi- 
ciently specific. 

Sir  W.  FoUett  and  Hoggins  contra. — By  the  terms  of 
the  submission  the  arbitrator  is  to  determine  the  suits 
in  equity,  as  well  as  that  at  law,  before  the  first  day  of 
Michaelmas  Term  then  next.  He  cannot  now  make  any 
further  award,  as  the  time  has  not  been  enlarged  for  that 
purpose.  If  this  award  be  held  good,  he  might  have 
awarded  on  any  one  matter  in  difference,  however  minute, 
between  some  of  the  parties,  omitting  the  rest.  It  was 
clearly  the  object  of  the  parties,  that  all  matters  in  diffe- 
rence should  be  awarded  upon  the  determination  of  the 
suits  in  equity,  which  might  have  rendered  unnecessary 
that  part  of  the  award  relating  to  the  350/.  An  award  is 
not  final,  unless  it  determine  all»matters  in  difference  which 
are  referred :  In  the  Matter  of  Tribe  (&)•  Besides,  the 
submission  was  not  mutual,  because  the  infants  were  not 
bound :  Biddell  v.  Dowse  (c).  The  submission  must  be 
such  as  to  enable  the  arbitrator  to  decide  on  all  matters 
in  difference,  or  the  award  cannot  be  binding :  Pearse  v. 

(a)  4  Binjr*  143.  (h)  3  A.  &  E.  295. 

(c)  6  B.  &  C.  255. 
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1838.         Pearse  (a),  Marsh  v.  Wood  (6),  Hay  ward  v.  PhiUips  (c). 
„  The  authority  of  the  arbitrator  was  revoked  by  the  death 

9'  of  Linaker.    The  clause  for  the  delivery  of  the  award  to 

the  personal  representatives  does  not  obviate  the  objec- 
tion. An  executor  could  not  be  compelled  to  perform  the 
award,  if  it  were  against  him.  In  Marsh  v.  Wood  {d), 
Lord  Tenierden,  C.  J.,  says,  ''  If  by  matter  ex  post  facto, 
a  submission  becomes  ineffectual  as  to  one  party,  it  must 
be  altogether  void.**  Then,  the  award  of  350/.  for  other 
grievances,  without  stating  what  they  are,  is  uncertain. 
ZParke,  B. — The  Court  have  no  doubt  upon  that  point. 
The  award  as  to  this  part  is  between  the  plaintiff  and  de- 
fendants in  the  action  only,  and  it  would  appear  by  part 
of  the  evidence  before  the  arbitrator,  what  the  grievances 
were.     Id  certum  est,  quod  certum  reddi  potest] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — This  was  an  application  to  the  Court  to  set 
aside  a  judgment  entered  up  pursuant  to  an  award  on  a 
submission  by  rule  of  Court,  and  a  fi.  fa.  thereon,  and  for 
a  return  of  a  part  of  the  money  deposited  with  the  sheriff 
upon  the  execution  of  the  fi.  fa.  The  case  has  been  se- 
veral times  before  the  Court  in  its  earlier  stages,  and  last 
of  all  upon  a  motion  to  set  aside  the  award,  which  the 
Court  refused,  the  majority  intimating  a  strong  opinion 
that  it  was  good,  but  deciding  merely,  on  that  occasion, 
that  it  ought  not  to  be  set  aside ;  but  the  parties  were  left 
to  contest  its  validity,  when  that  necessarily  would  come  in 
question.  On  this  application,  to  set  aside  the  judgment 
and  execution,  we  must  determine  the  validity  of  the 

(fl)  9  B.  &  C.  484.  (c)  1  Nev.  &  P.  288. 

(ft)  Ibid.  669.  (<0  9  B.  &  C.  664. 
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award,  for  there  is  no  other  way  than  by  this  motion  in 
which  the  defendants  can  contest  the  legality  of  that  judg- 
ment and  execution.     We  are  of  opinion,  that,  under  the  «. 
circumstances  of  this  case,  the  award  is  good. 

It  appears,  from  the  affidavits,  that  this  action  stood  for 
trial  at  the  Summer  Assizes  1835,  that  besides  the  subject 
of  it,  there  were  other  matters  in  dispute  between  the 
parties  to  the  action;  and  there  were  also  pending  two 
suits  in  Equity,  Linaher  v.  Laceyy  and  Lacey  v.  Laeey, 
in  which  suits  infants  were  concerned  ;  but  who  were  the 
parties  to  these  suits  (except  that  one  Thomas  Linaker 
was  a  plaintiff  in  one),  or  in  what  way  those  suits  were 
connected  with  the  subject  of  the  action  does  not  appear ; 
and,  therefore,  we  cannot  assume  them  to  have  any  con- 
nection except  so  far  as  appears  by  the  submission  to  the 
reference  hereinafter  mentioned.  When  the  cause  came 
on  for  trial,  an  order  of  reference  was  made,  of  which  this 
is  the  substance,  (his  Lordship  stated  the  order).  Soon 
after  this,  the  defendants  deposited  TSOl.  to  abide  the 
reference,  and,  by  their  attorney,  attended  the  prior  and 
subsequent  meetings.  On  the  27th  December,  1835, 
Linaker  died. 

On  the  17th  June,  1836,  the  arbitrator  made  his  award 
(his  Lordship  read  the  award).  After  this  award,  the 
780/.  was  received  by  the  plaintiff,  and  judgment  was 
signed  and  execution  issued  for  the  balance  awarded,  and 
costs. 

The  objections  to  the  award  were ;  first,  that  it  was  not 
Jinal,  because  the  Chancery  suits  were  not  disposed  of. 
Secondly,  that  the  submission  was  not  mutual^  because  in- 
fants were  parties,  and  were  not  bound,  could  not  be. 
Thirdly,  that  it  was  revoked  by  the  death  of  Linaker,  one 
of  the  parties.  Fourthly,  that  it  was  void  as  to  the  350/. 
awarded  for  other  grievances,  as  not  being  sufficiently 
certain.  The  last  of  these  objections  was  disposed  of 
during  the  argument,  and  it  is  unnecessary  to  say  anything 
more  upon  that. 
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With  respect  to  the  other  three»  the  first  is  wholly 
founded  on  the  assumption,  that  in  order  to  make  the 
award  valid,  it  is  necessary  that  every  matter  in  differ- 
ence  should  be  decided  by  it,  and  if  tliat  assumption  is 
incorreet,  the  objection  fails.  The  otiier  two  depend 
mainly,  but  not  entirely^  on  the  same  assumption.  The 
death  of  Linaker  affects  only  the  authority  to  determine 
that  suit  in  which  he  was  a  party,  and,  therefore,  even 
supposing,  that  notwithstanding  the  clause  in  the  submis- 
sion providing  for  the  death  of  any  party,  the  power  to 
award  on  that  suit  is  revoked,  yet  if  an  award  upon  that 
suit  be  not  essential  to  the  validity  of  the  award  on  other 
matters,  the  award  may  nevertheless  be  good.  S.)  in  like 
manner,  if  the  determination  of  those  matters  in  which  the 
infants  have  an  interest,  be  not  necessary  to  tlie  decision 
of  those  in  which  they  have  none,  the  want  of  such  deci- 
sion would  be  immaterial.  If  it  be  said,  that  it  was  a 
part  of  the  consideration  for  the  defendant's  promise  to 
refer  the  suits  and  the  actions,  that  tlie  arbitrator  should 
have  a  coniinuing  power  to  decide  all  the  suits,  the  answer 
is,  that  such  was  not  the  case,  for  all  the  parties  contem- 
plated that  the  reference  should  go  on  notwithstanding 
the  death  of  a  party,  of  which  the  express  provision,  bind- 
ing the  executors,  is  a  proof  whether  that  provision  would 
be  effectual  or  not  to  make  an  award  in  that  particular  suit 
valid.  So,  if  it  be  argued,  that  the  agreement  on  the  be- 
half of  all  the  parties  to  all  the  suits,  to  give  the  arbitrator 
power  to  decide,  was  also  a  part  of  that  consideration,  and 
that  the  want  of  a  binding  consent  of  the  infant  parties 
caused  the  failure  of  the  consideration,  the  answer  is,  that 
all  parties  well  knew  that  there  were  infant  parties,  and  as 
they  must  be  presumed  to  know  the  law,  they  knew  ihey 
were  not  bound  by  the  attorney's  consent  on  their  behalf, 
and,  therefore,  they  had  all  the  consideration  which  they 
had  stipulated  for,  and  the  consent  of  those  parties  who 
could  and  did  consent  was  a  sufficient  consideration  in 
point  of  law  for  their  promise. 
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The  question,  therefore,  is  reduced  to  this  ;  whether,        1838. 
under  this  reference,  it  is  necessary  to  the  validity  of  any    ^ 
award  to  be  made  pursuant  to  it,  that  it  should  decide  all  v. 

the  matters  in  dispute.  And  this  is  a  mere  question  of 
construction,  for  there  is  no  rule  of  law  requiring  it ;  its 
necessity  arises  from  the  contract  of  the  parties.  The  old 
rule  was,  that  unless  the  submission  expressly  made  it 
conditional  with  an  'Mta  quod,"  an  award  of  part  only  was 
good.  This  was  laid  down  by  Lord  Coke  in  Ormelade  v. 
Coke  (a),  and  it  was  so  held  in  Dyer,  243,  b.  Baspole*s 
case  (6),  and  many  other  cases.  In  more  modern  cases  it 
has  been  said,  that  an  express  condition  is  not  required, 
for  in  Bradford  v.  Bryan  (c),  Willes,  C.  J.,  says,  *'  I  am 
willing  to  carry  it  as  far  as  it  has  been  carried  already, 
because,  were  it  not  for  the  cases,  I  should  be  of  opinion 
that  when  all  matters  are  submitted,  though  without  such 
condition,  all  matters  roust  be  determined,  because  it  was 
plainly  not  the  intent  of  the  parties  that  some  matters 
only  should  be  determined,  and  that  they  should  be  at  li- 
berty to  go  to  law  for  the  rest."  But  beyond  this,  the 
cases  have  not  gone,  and  it  is  still  the  question,  whether 
the  parties  intended  all  to  be  decided.  In  Simmonds  v. 
Swaine  (cf),  Chamber ,  J.,  says,  **  A  great  deal  of  nicety  pre- 
vailed in  the  old  cases  respecting  awards,  but  the  rigour 
of  that  interpretation  has  for  a  long  time  been  gradually 
relaxing,  and  the  Courts  are  now  come  to  a  mode  of  con- 
sidering them  more  consonant  to  common  sense ;  but  even 
in  the  earlier  cases,  so  long  since  as  in  Rolle's  Abridgment 
Arbitrament,  L.,  it  was  in  some  cases  held,  that  unless 
there  was  a  clause  ita  quod  fiat  de  prasnissis,  it  was  8u£B- 
cient  to  make  the  award  good  that  one  point  was  decided, 
provided  that  it  was  not  necessary,  in  order  to  make  the 
award  just,  that  the  others  should  be  decided  also.  In 
the  case  of  Payne  v.  Cook,  adjudged  many  years  since  in 

(a)  Cro.  Jac.  365.  (c)  WiUes,  270. 

\h)  8  Coke,  98.  (i)  1  Taunt.  554. 
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1898.         the  Exchequer  Chamber,  many  points  relating  to  awards 
"     "  were  decided  on,  and  amongst  others,  this  general  doc- 

••  trine  was  strongly  laid  down,  that  as  there  was  no  clause 

in  the  submission  providing  that  the  award  should  be 
made  on  all  points  submitted,  if  the  matters  omitted  were 
not  necessarily  dependent  on,  and  connected  with  the 
other  points,  the  award  should  be  sustained. 

The  point  to  be  decided  then  is,  whether  this  submis* 
sion  requires  the  award  to  be  made  of  all  matters  in  dis- 
pute. In  ascertaining  its  meaning  every  part  is  to  be 
construed  together,  and  when  we  find  a  clause  that  the 
arbitrator  is  to  have  power  to  make  *'  one  or  more  awards 
at  his  discretion,"  we  cannot  doubt  but  that  the  arbitrator 
might  make  a  valid  award  on  one  entire  subject  of  dis- 
pute. For  it  cannot  be  supposed  that  such  separate 
awards,  when  made,  were  not  intended  to  be  binding  from 
the  time  they  were  made ;  it  is  impossible  to  imagine  they 
were  to  be  ambulatory  till  the  last  was  made ;  and  the 
case  is  very  different  from  that  of  a  reference  with  power 
to  regulate  the  intermediate  enjoyment,  or  to  give  direc- 
tions respecting  the  intermediate  management  of  some  sub- 
ject of  dispute,  which,  from  their  very  nature,  are  meant 
to  have  a  temporary  operation  only.  This  is  a  provision 
that  the  arbitrator  may  make  one  or  more  final  awards. 

We,  therefore,  think  that  in  this  case  the  parties  have 
given  the  power  to  the  arbitrator  to  dispose  of  all  matters, 
but  have  not  made  it  a  condition  that  all  matters  should  be 
disposed  of  by  him. 

The  only  case  which  it  is  necessary  to  consider  as  opposed 
to  this  view  of  the  question  is  that  of  Biddett  v.  Dowse^ 
where,  in  fact,  there  was  a  similar  clause  in  the  agreement 
of  reference.  But  it  is  quite  enough  to  say  that  this 
point  was  never  argued  or  considered  in  the  Court  of 
King's  Bench,  and  we  cannot  take  the  judgment  as  a 
binding  authority  upon  a  point  which  was  never  brought 
before  the  Court.    The  rule,  therefore,  will  be  discharged. 

Rule  discharged. 
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Etans  V.  Barnard. 

Addison  moved  for  judgment  as  in  case  of  a  nonsuit  When  Imim  wag 
Issue  was  joined  on  the  14th  April  last ;  it  waa  a  country  ^<JjJjJI|^c«ii* 
cause,  and  no  notice  of  trial  had  been  ffiven.    From  a  on  the  day  be- 

,  "  fore  Easter 

recent  decision  in  this  Court  (a),  it  became  necessary  to  Tenn,  and  no 
consider  whether  the  application  was  too  early*     The  had?een  given  t 
14  Geo.  2,  c.  17  enacted,  that  where  issue  was  joined,  and  T^^^  ^\ 
the  plaintiff  neglected  to  bring  such  issue  on  to  be  tried,  might  mo?e 
according  to  the  course  and  practice  of  the  said  Courts  in  caae  of  a 
respectively,  it  should  be  lawful  for  the  Judges  of  the  on^ilida'fhLi 
said  Courts  at  any  time  after  such  neglect,  to  ffive  the  elapsed. 

'^  o        »        o  But,  where  In 

like  judgment  for  the  defendants  as  in  case  of  a  nonsuit,  such  case  isioe 

[ParkCf  B. — The  new  rule  which  dispenses  with  an  entry  Trinitj  Term, 

of  the  issue  previously  to  moving  for  judgment  as  in  case  ***•  "^K^'Lada 

of  a  nonsuit,  makes  no  difference  as  to  the  time  of  moving.]  until  the  foi- 

The  question  will  depend  upon  when  it  was  necessaryj  xemf 

under  the  old  practice,  to  enter  the  issue.    In  Tidd's 

Practice  (6),  it  is  stated  *'  that  in  the  King's  Bench»  if  the 

action  be  laid  in  London  or  Middlesex,  the  defendant 

ought  not  to  give  a  rule  for  the  plaintiff  to  enter  his  issue 

the  same  term  it  is  joined,  unless  notice  of  trial  has  been 

given.     In  the  Common  Pleas,  when  the  action  is  laid  in 

London  or  Middlesex,  the  defendant  can  in  no  case  give 

a  rule  to  enter  the  issue  the  same  term  it  is  joined^  but 

must  stay  until  the  next  term.    And  in  a  country  cause 

the  plaintiff  is  in  no  ways  bound  in  either  Court  to  enter 

his  issue  the  same  term.    In  the  Exchequer  it  is  said  a 

defendant  may  give  a  rule  for  the  plaintiff  to  enter  his 

issue  the  same  term  in  which  it  is  joined,  whether  notice 

of  trial  has  been  given  or  not.*'     In  the  present  case  the 

practice  of  the  Court  required  the  plaintiff  to  enter  the 

bsue  before  the  end  of  Trinity  Termi  and  to  proceed  to 


(a)  Smith  V.  Miller,  ante,  p.  154.  (6)  Page  727. 

c  c  2 
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1838.  trial  at  the  assizes  after.  In  Robinson  v.  Taylor  (a), 
which  was  a  country  cause,  issue  was  joined  in  Easter 
vacadoni  and  no  notice  of  trial  had  been  given;  and 
Littledalef  J.  after  consideration,  held  that  the  plaintiff 
should  have  proceeded  to  trial  at  the  Summer  Assizes. 
The  same  rule  is  laid  down  in  Williams  v.  Edwards  (Jb)^ 
and  Smith  v.  Rigby  (e).  The  only  case  that  militates 
against  these  decisions  is,  that  of  Smith  v.  MiUer, 
in  which  the  Court  held,  that  in  a  country  cause  where 
there  has  been  no  notice  of  trial,  two  assizes  must  elapse 
before  the  defendant  can  move  for  judgment  as  in  case  of 
a  nonsuit. 

Parke,  B,— That  case  was  decided  upon  the  informa- 
tion of  one  of  the  officers  of  the  Court,  who  appears  to 
have  been  under  a  mistake.  You  have  satisfied  me  that 
there  ought  to  be  a  rule  nisi. 

Busby,  on  a  subsequent  day  shewed  cause,  and  referred 
to  Smith  V.  Miller  and  Crowley  v«  Dean  (d). 

Lord  Abikoer,  C.  3. — If  issue  be  joined  in  an  issuable 
term,  the  rule  as  to  two  assizes  will  apply,  but  not  other- 
wise. 

Parke,  B. — If  issue  be  joined  in  the  term  next  before 
the  assizes,  then  two  assizes  must  elapse  before  the  motion 
can  be  made,  so  that  if  issue  be  joined  in  Trinity  Term, 
the  defendant  cannot  move  until  the  following  Easter 
Term. 

Rule  discharged  upon  a  peremptory 
undertaking. 

(a)  Ante,  Vol.  6,  p.  518.  (c)  Ante,  VoL  3,  p.  706. 

(b)  Ante,  VoL  3,  p.  183.  id)  1  C.  &  J.  18. 
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Jones  r.  Edwards. 

L  HIS  was  an  action  for  penalties  for  acting  as  a  magis-  The  Court  will 
trate,  without  being  duly  qualified.     The  declaration  was  ien^^'^^^^u 
delivered  on  the  S6th  of  October,  and  on  the  4th   of  ^°  P«°^ » » 

civil  aetioDi,  nn- 

November  the  defendant  pleaded  the  general  issue.     On  lew  delay  b 
the  8th  of  November  the  issue  was  delivered,  with  notice  ^'where*"*^' 
of  trial  for  the  second  sittings  in  Michaelmas  Term.    The  ^^  action,  it 

**  was  tworn  that 

venue  having  been  improperly  laid  in  Middlesex  instead  the  plaintiff  waa 

of  Merionethshire,  the  notice  of  trial  was  countermanded  conrt  reftittd 

on  the  10th  of  November;  and  on  the  18th  a  summons  J^n"}J*Jof 

was  taken  out  to  amend  the  declaration  accordingly,  which  amendment 

^  ^  that  the  plain- 

was  allowed  upon  payment  of  costs,  with  liberty  for  the  tiff thooid  give 
defendant  to  plead  de  novo.  On  the  22d  of  November  ^^^^  ^ 
the  defendant  specially  demurred  to  the  declaration, 
assigning  for  cause,  that  though  it  was  alleged  that  the 
defendant  acted  as  a  justice  of  the  peace,  it  did  not  ap- 
pear what  acts  he  had  done.  On  the  S8th  of  November 
the  plaintiff  obtained  a  week's  time  to  join  in  demurrer, 
and  further  time  was  afterwards  obtained ;  and  on  the 
11th  of  December  a  summons  was  taken  out  before 
Oumey,  B.  at  Chambers,  to  amend  the  declaration,  which 
application  was  refused. 

A  similar  rule  having  been  obtained  by  Jervis, 

Cresswell  shewed  cause.— Upon  an  affidavit  of  the 
defendant  that  he  was  satisfied  that  he  had  a  good  quali- 
fication, and  that  the  plaintiff  was  a  person  in  insolvent 
circumstances,  and  wholly  unable  to  pay  the  costs  if  he 
failed.  Besides,  it  was  contrary  to  the  practice  of  the  Court 
to  allow  an  amendment  in  a  penal  action.  [Parke^  B. — 
In  Tidd*s  Practice,  p.  711,  it  is  said  there  is  no  difference 
in  civil  or  penal  actions.  The  only  class  of  cases  in  which 
amendments  are  not  allowed  is  in  real  actions.]  There 
is  a  difference  between  a  party  suing  in  his  own  right,  and 
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1838.  as  a  common  informer.  The  law  allows  less  favour  to  a 
common  informer ;  he  must  bring  his  action  within  a  cer- 
tain time,  and  must  lay  the  venue  at  a  particular  place. 
In  Matthews  v.  Smft  (a),  which  was  a  penal  action  for 
practising  as  an  attorney,  without  being  duly  enrolled, 
the  Court  refused  to  allow  the  plaintiff  to  amend.  So  in 
Wright  V.  Ager  (6),  which  was  an  action  against  the 
sheriff  under  the  3S  Geo.  2,  c.  S8,  for  extortion,  the  Court 
would  not  allow  the  declaration  to  be  amended  by  insert- 
ing new  counts  on  the  S6  Hen.  6,  c.  9St ;  at  all  events,  if 
the  amendment  is  allowed,  it  should  be  on  the  terms  of 
the  plaintiff  giving  security  for  costs. 

Jertisy  in  support  of  the  rule. — Matthews  v.  Swift  was 
decided  on  the  ground  that  the  plaintiff  was  not  entitled 
to  indulgence,  because  he  had  caused  delay ;  here,  the 
venue  being  changed,  the  cause  cannot  be  tried  before  the 
next  assizes. 

Parke,  B« — ^I  concur  in  the  rule  acted  upon  in  other 
cases,  namely,  that  it  is  competent  for  the  plaintiff  to 
amend  in  a  penal  action,  unless  under  very  special  circum- 
stances, one  of  which  may  be,  that  delay  is  necessarily 
caused  thereby.  In  the  present  case  the  amendment 
ought  to  be  allowed,  with  liberty  for  the  defendant  to 
plead  de  novo,  the  plaintiff  undertaking  to  go  to  trial  at 
the  next  assizes.  If  there  had  leen  any  precedent  for 
requiring  security  for  costs  in  such  a  case,  I  might  have 
imposed  those  terms,  but  in  the  absence  of  any  precedent 
I  am  unwiUing  to  make  one. 

Rule  absolute  accordingly. 

(a)  ]  B.  N.  C.  735.  (6)  5  Moore,  390. 
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1838. 

Woodman  v.  Goble. 

X  HIS  was  an  action  to  recover  the  amount  of  an  attor-  The  order  for 
ney*s  bill.    The  defendant,  after  obtaining  time  to  plead  ^^"  ^"^^^ 
upon  the  usual  terms  of  *'  pleading  issuably/*  and  rejoin-  terms  of  *< plead- 
ing gratis,  pleaded  that  no  signed  bill  was  delivered.  The  joining gratit, 
plaintiff  replied,  that  a  signed  bill  was  delivered,  con-  to^IbeJEfa"^iy 
eluding  with  a  special  traverse  to  the  country.  The  simili-  "*  ^^  •^  the 

fuhieanent  pro- 

ter  having  been  added  by  the  plaintiff,  the  defendant  ceedinga. 
struck  it  out,  and  demurred  specially  to  the  replication  for 
duplicity.  The  plaintiff  signed  judgment,  on  the  ground 
that  the  terms  of  pleading  issuably  were  not  confined  to 
the  plea  only,  but  extended  to  the  subsequent  proceed- 
ings. 

Whaiely  having  obtained  a  rule  to  set  aside  the  judg- 
ment for  irregularity, 

«7.  L.  Adolphus  shewed  cause. — The  plaintiff  was  justi- 
fied in  signing  judgment,  as  the  demurrer  is  frivolous. 
[^ParkCf  B. — If  that  be  so,  you  should  have  applied  to  set 
it  aside.]  It  is  true,  that  in  Dewey  v.  Sopp  (a),  it  was 
held,  that  the  terms  of  pleading  issuably  and  rejoining 
gratis  did  not  oblige  the  defendant,  at  all  events,  to  join 
issue  to  the  country,  but  only  where  the  replication  offered 
a  fair  issue.  But  the  defendant  is  precluded  from  raising 
any  objections,  which  he  could  not  have  taken  advantage 
of  on  general  demurrer :  Bell  v.  Da  Costa  (&}•  In  Sawtell 
V.  Gillard  (c),  the  defendant  being  under  terms  of  pleads 
ing  issuably,  demurred  specially  to  the  plaintiff^'s  replica- 
tion for  duplicity ;  and  Abbott,  C.  J.,  says,  "  The  only 
general  rule  which  the  Court  can  lay  down  is,  that  where 


(a)  2  Str.  1185.  (6)  2  B.  &  P.  446. 

(c)  5  D.  &  R.  620. 
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1838.        a  party  has  obtained  time  on  terms  of  pleading  issuably, 
--,  and,  by  his  pleading,  fails  to  bring  the  merits  of  the  case,  or 

V.  some  question  of  fact,  or  some  question  of  law  arising  upon 

the  facts,  in  issue,  he  does  not  comply  with  the  conditions  of 
the  order.  Here,the  defendant  was  bound  to  plead  issuably; 
instead  of  which,  he  demurs  to  the  replication  specially, 
upon  a  collateral  circumstance."  It  was  decided  in  White 
V.  Givens  (a),  that  where  a  defendant  is  under  terms  of 
pleading  issuably,  he  must  plead  such  a  plea  as  he  intends 
bona  fide  to  abide  by ;  and  that,  after  having  pleaded  a 
special  plea,  he  could  not  strike  out  the  plea,  and  plead 
the  general  issue,  although  he  had  not  been  ruled  to  abide 
by  his  plea.  Langford  v.  Waghom  (b)  shews  that,  at  all 
events,  it  must  be  a  fair  and  bon&  fide  demurrer.  In  Gis" 
borne  v.  Wyaii  (c),  the  plaintiff  replied  double,  and  the 
Court  held  that  defendant  could  not  demur  specially,  as 
he  was  under  terms  to  plead  issuably.  [Parke^  B« — That 
case  is  hardly  an  authority  one  way  or  the  other.]  The 
only  authorities  on  the  other  side  are  Beits  v.  Apple* 
garth  ((/),  and  Barker  v.  Gleadow  {e) ;  but  the  latter  is 
the  opinion  of  a  single  Judge,  in  opposition  to  the  cases 
enumerated. 

Whatelff,  in  support  of  the  rule. — The  venue  is  laid  in 
Northumberland,  and  it  would  be  almost  impossible  for  a 
defendant,  in  the  ordinary  course  of  proceeding,  to  plead 
within  the  eight  days  allowed  him.  The  Court  then  grant 
an  indulgence,  upon  the  terms  of  his  pleading  an  issuable 
plea:  that  means,  that  the  plea,  when  put  in,  should 
tender  an  issue.  Dewey  v.  Sopp  only  decided  that  a  party 
must  not  demur  for  delay,  but  for  good  cause.  Safotellv* 
Gillard  cannot  be  considered  law  at  the  present  day.  In 
Betts  v.  Applegarth,  Best,  C.  J.,  says,   "  The  order  for 

(a)  6  M.  &  S.  415.  {d)  4  Bing.  267- 

(6)  7  Price,  670.  (e)  Ante,  Vol.  5,  p.  134. 

(c)  Ante,  Vol.  3,  p.  505. 
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timei  under  terms  of  pleading  issuably,  must  apply  to  the 
existing  state  of  the  cause  at  the  time  it  is  issued,  and 
does  not  extend  to  cover  subsequent  errors.  If  it  did, 
the  parties  might  go  on  blundering  to  the  end  of  the 
cause.*'  Barker  ▼•  Gleadow^  which  was  very  elaborately 
considered,  is  precisely  in  point. 
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1838. 


Per  Curiam. — We  will  take  an  opportunity  of  consults 
ing  the  Judges  of  the  other  Courts :  it  is  very  important 
to  have  some  uniform  rule. 

Parke^  B.,  on  a  subsequent  day,  said — ^We  have  con- 
sulted the  Judges  of  the  two  other  Courts,  and  they  all 
agree  that  the  true  construction  of  the  common  order  for 
time  to  plead  upon  terms  of  pleading  issuably,  applies  to 
the  plea  only,  and  not  to  the  other  subsequent  proceed- 
ings. We  therefore  admit  the  authority  of  Beits  v.  Apple* 
garth  and  Barker  v.  Gleadow. 

Rule  absolute. 


CuMMiNo  V,  Columbine. 

WW.  H.  WA  TSON  had  obtained  a  rule  to  tax  the  de-  The  plaintiff 
fendant  the  costs  of  the  proceedings  subsequent  to  the  tnctedvdththe 
writ  of  summons.   It  appeared  that  the  plaintiff  had  agreed  f*^*^"^*^'  Jj! 
with  the  defendat  to  edit  a  newspaper  at  a  weekly  salary,  weekly  salary, 
and  the  action  was  brought  for  dismissing  the  defonaant  fendant  for 
from  that  employment,  and  also  to  recover  sixteen  guineas  diJ!^^""/ hi„ 
due  for  salary.     After  the  writ  was  served,  a  summons  ^">™  *>"  •«»"- 

▼ice,  and  also 

was  taken  out,  before  a  Judge  at  chambers,  to  stay  pro-  for  arrears  of 
ceedings,  upon  payment  of  sixteen  guineas  and  costs.  The  wrU  iuued  ? 
summons  was  attended  by  the  plaintifTs  attorney,  who  re-  "»™™<>»»  ^^ 

stay  proceed- 
ings, on  payment  of  arrears  of  salary.  This  was  refused,  and  the  arrears  were  paid  into  court, 
and  accepted  by  the  plaintiff  in  full  satisfaction: — Held,  on  motion  to  tax  the  defendant  his  costs, 
that  the  fact  of  the  plaintiff  having  obtained  a  more  profitable  employment  after  action  brought, 
waa  suflSdent  to  rebut  the  presumption  of  a  vexatious  refusal  of  the  sum  tendered,  and  therefore 
the  defendant  waa  not  entitled  to  his  costs. 
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1838.       fused  to  accept  that  sum,  alleging  more  to  be  due.    The 
Cuiiii  HO     plaintiff  afterwards  delivered  a  declaration,  containing  a 
V.  special  count  for  improperly  dismissing  him  from  the  de* 

fondant's  service,  and  also  the  common  count  for  work 
and  labour.  Upon  this  latter  count  the  defendant  paid 
sixteen  guineas  into  court,  which  the  plaintiff  accepted, 
and  entered  a  nolle  prosequi  as  to  the  other  count. 

Storks,  Seijt,  shewed  cause  upon  an  affidavit  of  the 
plaintiff,  which  stated  that,  after  he  had  brought  the  action, 
be  had  obtained  literary  employment  of  greater  value;  and 
being  advised  that  that  circumstance  would  operate  in 
mitigation  of  damages  on  the  first  count,  he  had  accepted 
the  money  paid  into  court. 

W*  H.  Watson  contended  that  the  general  rule  was, 
that  if  a  defendant  offered  to  pay  part  of  a  debt,  which 
the  plaintiff  refused  to  accept,  and  then  the  defendant  pdd 
that  money  into  court,  if  the  plaintiff  took  it  out,  the  de- 
fendant was  entitled  to  costs  from  the  time  of  the  offer : 
Marryott  v.  Clapp  (a),  James  v.  Raggett  (&)• 

Parke,  B. — If  the  effect  of  getting  employment  at  a 
higher  salary  was  that  the  jury  might  take  that  circum- 
stance into  consideration  in  estimating  the  damage,  and 
would  probably  give  merely  nominal  damages  upon  the 
first  count,  I  think  the  plaintiff  was  right  in  taking  the 
money  out  of  court  It  appears  to  me  that  the  plaintiff 
has  answered  the  presumption  of  a  vexatious  refusal  of 
the  money  at  one  time,  and  the  accepting  it  at  another  (c). 

Rule  discharged,  with  costs. 

(a)  Ante,  Vol.  1,  p.  701.  {b)  2  B.  &  Aid.  776. 

(0  See  Gmoer  v.  Ellum,  ante,  p.  335. 
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1838. 

Parker,  Executrix  of  Parker^  v.  Riley. 

X  H£  declaration  stated  that  heretofore  and  during  the  Where  the 
life  time  of  Charles  Elmes  Parker,  deceased,  to  wit,  on  Ut  [^^VrS  {^„.' 
January,  1836,  the  defendant  was  indebted  to  the  said  admiMibie,  the 

^ '  '  objection  can 

C.  £•  p.  in  400/.,  for  the  work  and  labour, care, diligence,  only  betaken 
and  attendance  of  the  said  C.  E.  P.  deceased  as  aforesaid,  murrer. 
by  him  and  his  clerks  before  thai  time,  done,  performed,  fo/wo"  domT 
and  bestowed,  as  the  attorney  and  solicitor  of  and  for  the  *>y  *«  P^**«»- 

'  ....      tiff^«  teatator 

said  defendant,  and  otherwise  and  upon  his  retainer  in  as  an  attorney 
and  about  prosecuting,  defending,  and  soliciting  of  divers  f^e  defenihmt 
causes  and  suits,  and  certain  business  for  the  said  defend-  pi«»ie<i  J^^ 

'  the  work  was 

ant  upon  his  retainer  and  at  his  request,  and  for  fees  due  done  by  one 
and  of  right  payable  to  the  said  plaintiff  in  respect  thereof,  name  of  the 
and  also  for  other  the  work  and  labour,  care,  diligence,  ft'^^^ig^*! 
and  attendance  of  said  C.  E.  P.  deceased  as  aforesaid,  by  quaUfied  to  act 

as  an  attorney; 

him  before  then  done,  performed,  and  bestowed  in  and  and  that  the 
about   the  drawing,  copying,   and  engrossing  of  divers  Ing^um  to^bT" 
pleadings,  briefs,  and  writings,   for  the  said  defendant  «nq«fH^d, 
upon  his  like  retainer  and  request,  and  in  and  about  other  to  use  his  name: 
the  business  of  the  said  defendant,  and  for  him  and  at  his  the  replication 
request;  and  also  for  divers  journii^s  and  other  attendances  ^^^nj""*^" 
by  the  said  C.  E.  P.  as  aforesaid,  before  then  made,  per- 
formed, and  given  in  and  about  the  business  of  the  said 
defendant,  and  for  him  and  at  his  like  retainer  and  re- 
quest.    There  were  also  counts  for  money  paid,  money 
lent  and  advanced,  and  on  an  account  stated.     The  de- 
fendant  pleaded,  as  to  the  first  and  second  counts  of  the 
declaration,  that  the  said  i9ox\i  and  labour,  care,  diligence, 
and  attendance  in  the  said  first  count  mentioned,  were  re^ 
spectively  done,  performed,  and  bestowed  by  one  Richard 
Stoomley,  and  by  clerks  and  servants  employed  by  the  said 
R.  S.,  by  his  direction  and  under  his  superintendance, 
management,  and  control,  and  not  otherwise,  in  and  about 
the  commencing,  prosecuting,  and  defending  the  said 
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18d8«  causes  and  suits  in  the  declaration  mentioned,  the  same 
being  certain  causes  and  suits  prosecuted  and  defended 
for  and  on  behalf  of  the  defendant  by  the  said  R.  S.,  in 
the  name,  but  without  the  control  or  interference  of  the 
said  Charles  Elmes  Parker ,  in  his  then  Majesty's  Courts  of 
King's  Bench  and  Common  Pleas  at  Westminster ;  and 
that  the  said  pleadings,  briefs,  and  writings  in  the  decla- 
ration also  mentioned,  were  drawn,  copied,  and  engrossed 
in  the  cause  and  for  the  purpose  of  prosecuting  and  de- 
fending the  said  causes  and  suits  ;  and  that  the  said 
journies  and  attendances  in  the  declaration  mentioned, 
were  performed  and  given  by  the  said  R.  S.  and  clerks 
and  servants  employed  by  him,  and  by  his  direction,  in 
the  cotirse  and  for  the  purpose  of  prosecuting  and  defend- 
ing the  said  causes  and  suits,  and  in  relation  thereto ;  and 
that  the  said  money  in  the  said  second  count  mentioned, 
was  money  paid  and  disbursed  by  the  said  R.  S.  in  and 
about  the  prosecution  and  defence  of  the  said  causes  and 
suits ;  and  the  defendant  further  saith,  that  the  said  R.  S. 
never  was  admitted  to  act  as  an  attorney  or  solicitor  in  the 
said  Courts  or  either  of  them,  or  in  any  Court  of  law  or 
equity  in  such  manner  as  is  directed  by  the  statute  in  such 
case  made  and  provided,  or  was  a  person  duly  qualified  to 
act  as  an  attorney  or  solicitor ;  and  he,  the  said  R.  S., 
before  and  for  the  whole  period  at  and  during  which  the 
said  work  and  labour,  care,  diligence,  and  attendance 
were  done,  performed,  and  bestowed,  and  the  said  journies 
and  attendances  were  performed  and  given  as  in  the  decla- 
ration alleged,  was  a  person  unqualified  to  act  or  practice 
as  an  attorney  or  solicitor :  and  the  said  defendant  further 
saith,  that  the  said  Charles  Elmes  Parker,  before  and 
during  the  period  last  aforesaid,  was  a  sworn  attorney  of 
his  then  Majesty's  Courts  of  King's  Bench  and  Common 
Pleas  at  Westminster,  and  that  the  said  Charles  Elmes 
Parker  being  such  sworn  attorney,  and  then  well  knowing 
that  the  said  R.  S.  was  not  duly  qualified  to  act  as  an  at- 
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torney  or  solicitor,  and  that  the  said  R.  S.  was  such  un-  1838. 
qualified  person  as  aforesaid,  did  then  permit  and  suffer 
the  said  R.  S.  to  make  use  of  the  name  of  him  the  said 
Charles  Elmes  Parker  upon  the  account  and  for  the  profit 
of  the  said  R.  S.,  so  being  such  unqualified  person  as 
aforesaid,  and  the  said  R«  S.  did  accordingly,  in  pursuance 
of  such  permission  and  sufferance,  make  use  of  the  name 
of  the  said  Charles  Elmes  Parker,  with  his  privity  and 
knowledge,  and  for  the  profit  of  the  said  R.  S.  in  and 
about  the  commencing,  prosecuting,  and  defending  the 
said  causes  and  suits  respectively,  and  in  and  about  the 
drawing,  copying,  and  engrossing  the  said  pleadings,  briefs, 
and  writings,  contrary  to  the  statute,  &c 

To  this  plea  the  plaintiff  replied  de  injurift,  to  which 
there  was  a  general  demurrer. 

Swanfif  in  support  of  the  demurrer. — The  replication 
de  injuria  is  only  admissible  where  the  plea  amounts  to 
matter  of  excuse  for  the  non-performance  of  the  promise : 
Is4zac  V.  Farrar  (a).  Crisp  v.  Griffiihs  {b).  But  when  the 
plea  denies  the  promise  alleged  in  the  declaration,  or  the 
facts  from  which  the  law  implies  a  promise,  the  replication 
de  injurift  is  inapplicable :  SoUy  v.  Neish  (c),  Whitiaker  v. 
Mason  (d).  Here  the  plea  shews  the  work  never  was 
done  by  the  testator,  but  by  another  person  to  whom  he 
illegally  lent  his  name. 

The  Court  then  called  upon 

Piatt f  in  support  of  the  replication. — The  plea  amounts 
to  matter  of  excuse ;  it  admits  the  contract,  but  shews 
the  work  was  done  under  such  circumstances  as  to  excuse 
the  party  from  paying  for  it.     Besides,  the  objection  to 

{a)  Ante,  Vol.  4,  p.  750.  (c)  Ante,  Vol.  4,  p.  248. 

\h)  Ante,  Vol.  3,  p.  753.  (^  2  Bing.  N.  C.  369. 
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1838.  the  replication  can  only  be  taken  adyantage  of  on  special 
demurrer.  Isaac  v.  Farrar,  and  Solly  y.  Neish,  were 
both  cases  of  special  demurrer.  In  Curtis  v.  The  Marquis 
of  Headfoiri  (a),  Coleridge^  J.,  decided  that  this  objection 
could  only  be  taken  advantage  of  on  special  demurrer. 

Swann^  contra. — In  Hooker  v.  Nye  (b),  the  defendant, 
by  his  plea,  claimed  an  interest  in  land,  and  the  replica- 
tion de  injuria  was  held  bad  on  general  demurrer.  Alder^ 
son,  B.9  there  says^  *'  the  replying  de  injuria  when  that 
plea  is  inadmissible^  is  most  clearly  matter  of  substance^ 
and  may  be  taken  advantage  of  on  general  demurrer." 
Curtis  Y.  The  Marquis  of  Headfort  does  not  apply,  as  that 
was  an  application  to  sign  judgment  on  the  ground  of  the 
demurrer  being  frivolous. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

ParkEi  B. — Two  questions  arise  on  this  record-— firsts 
whether  the  general  replication  de  injuria  to  a  plea  of  thia 
kind  be  good ;  and^  secondly,  if  not,  whether  the  objection 
be  open  on  a  general  demurrer. 

We  are  disposed  to  think  that  the  replication  is  bad. 
It  is  somewhat  difficult  to  say  what  the  precise  ground  of 
defence  stated  in  the  plea  is,  but  it  must  be  either  that 
the  defendant  had  not  the  benefit  of  the  skill  and  personal 
superintendance  of  the  plaintiff's  testator,  for  which,  he 
must  be  presumed  to  have  contracted,  or  that  the  plaintiff 
was  not  entitled  to  recover  on  the  ground  of  the  illegality 
of  the  transaction,  or  both ;  and  on  either  of  these  sup- 
positions the  plea  does  not  consist  of  mere  ntatter  of  ex* 
cuse  for  the  non-performance  of  the  contract  declared  on. 

(a)  Post.  (h)  I  G.  M.  &  R.  258. 
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It  either  amounts  to  the  general  issue  or  is  an  avoidance  1838. 
of  the  contract  itself.  On  the  first  supposition  it  is  clear 
the  replication  is  bad  ;  on  the  other,  we  all  are  strongly 
inclined  to  think  it  is  so ;  but  the  second  question  then 
arises,  whether  the  replication  is  not  good  on  general 
demurrer. 

There  are  conflicting  authorities  on  this  point ;  but  we 
think,  upon  consideration,  that  the  objection  cannot  pre- 
vail unless  it  be  assigned  as  a  cause  of  special  demurrer. 

The  first  case  in  the  books  upon  this  point  is  that  of 
Fursden  v.  Weeks  (a),  in  which  it  was  held  that  the  repli- 
cation was  bad  on  general  demurrer,  when  it  improperly 
put  in  issue  several  facts.  But  the  Court  appear  to  have 
proceeded  upon  the  ground  that  a  matter  of  record  was 
thereby  put  in  issue  (though  probably  this  circumstance 
would  make  no  difference),  and,  besides,  as  is  remarked 
in  Mr.  Eraser's  note  to  Crogate's  case^  8  Coke,  76  a,  the 
case  accrued  before  the  4  Anne,  c.  16,  which  enacts  that 
on  demurrer  the  Judges  shall  proceed  to  give  judgment 
according  as  the  very  right  of  the  cause  and  matter  in  law 
shall  appear  unto  them,  without  regarding  any  imperfec- 
tion, omission,  or  defect  in  any  pleading,  &c.,  except  those 
which  the  party  demurring  shall  set  down  and  express 
together  with  his  demurrer,  notwithstanding  that  such 
imperfection,  omission,  or  defect  might  theretofore  have 
been  taken  to  be  matter  of  substance  not  aided  by  the 
87  Eliz.  c.  5 ;  so  that  the  statute  itself  shews  that  the 
reason  why  it  was  made  was,  that  too  strict  a  construction 
bad  been  put  in  practice  on  the  statute  of  Eliz. ;  and  in 
recent  cases,  as  Mr.  Fraser  correctly  states,  the  objection 
seems  uniformly  to  have  been  made  the  ground  of  special 
demurrer.  In  Bants  v.  Parker  (i),  and  Swaffe  v.  Solly  (c), 
this  objection  was  held  to  be  holpen  after  verdict  by  the 

(a)  3  Levinz,  65.  (()  Hob.  76. 

(c)  1  Brownlow,  200. 
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1838.  Statute  of  Jeofails  as  matter  of  form;  and  for  the  same 
reason,  no  doubt,  it  was  likewise  so  held  in  Sir  Thomas 
Raymond^  50,  though  matter  of  record  was  involved  in  the 
issue.  This  Statute  of  Jeofails  was  the  18  Eliz.  c.  14, 
which  enacted  that  judgments  should  not  be  reversed  for 
any  default  in  form  in  any  declaration,  &c.,  suit  or  demand, 
words  very  nearly  the  same  as  those  of  the  27  Elis.  c.3, 
viz,  any  defect  or  want  of  form  in  any  declaration  or  other 
pleading  or  course  of  proceeding ;  and  it  would  seem  that 
if  the  default  in  question  be  want  of  form  under  one 
statute,  it  roust  be  under  the  other. 

In  conformity  with  this  view  of  the  case  my  Brother 
Coleridge  decided  a  short  time  ago  in  Curtis  v.  Marquis 
of  Headfortt  which  is  not  reported,  that  the  objection 
could  not  prevail  except  on  special  demurrer;  on  the 
other  hand,  in  the  case  of  Hooker  v.  Nye  (a).  Lord 
Lyndhurst  and  my  Brother  Alderson  held  that  the  repli- 
cation of  de  injuria,  if  bad,  was  bad  on  general  demur- 
rer, and  Lord  Lyndhurst  said,  that  in  Fursden  v.  Weeks, 
the  Court  decided  that  the  objection  must  prevail  on  ge- 
neral demurrer,  though  the  statute  of  27  Eliz.  was  then 
in  force,  which  enacted  that  the  judges  should  give  judg- 
ment without  regarding  matter  of  form,  which  shewed 
that  this  objection  was  not  mere  matter  of  form.  But  his 
Lordship  does  not  appear  to  have  adverted  to  the  circum- 
stance above  mentioned,  that  too  strict  a  construction  had 
been  put  upon  the  statute  of  Elizabeth,  which  appears  by 
the  statute  of  Anne  itself  to  have  been  the  reason  for  the 
enactment  of  that  part  of  it  which  relates  to  special  de- 
murrers. Nor  does  the  attention  of  the  Court  appear  to 
have  been  drawn  to  the  cases  in  which  this  objection 
was  held  to  be  mere  matter  of  form  under  the  statute  of 
Jeofails. 

The  objection  in  this  case  appears  to  bear  a  strong 

(a)  4  Tyrr.  777 ;  S.  C.  1  C.  M.  &  R.  268. 
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analogy  to  that  of  duplicity,  which  is  clearly  matter  of        lBd8. 
form.  Com.  Dig.  Pleader,  94.     Upon  the  whole  we  think 
that  this  objection  ought  to  have  been  made  the  ground 
of  special  demurrer,  and  therefore  our  judgment  must  be 
for  the  plaintiff* 

Judgment  for  the  plaintiff. 


Radford  and  Another  9.  Smith. 

XHE  declaration  stated  that  before  and  at  the  time  of  The  declaration 
the  making  of  the  promise  hereinafter  mentioned,  the  she-  |^^^^]||^'J{  ^^ 
riff  of  Middlesex  had  seized  and  taken  in  execution  cer-  taken  the  plain- 
tain  goods  and  chattels  of  the  plaintiffs,  and  A.  Radford,  execution  under 
under  and  by  virtue  of  a  writ  of  fieri  facias,  before  then  JJ^'^Jnfen- 
issued  out  of  the  Court  of  Queen's  Bench,  upon  a  judgment  ^"**  ?"  » ''»'• 

»     r  i#      o  ,,m  ^f  attorney, 

before  then  obtained  upon  a  warrant  of  attorney,  given  by  and  thereupon, 
the  plaintiffs  and  the  said  A.  Radford  to  one  C.  Torrard,  that  the  plain- 
for  the  use  and  benefit  of  the  defendant,  and  as  trustee  ?^!. ''^."^f  ^"^ 

'  to  the  defend- 

for  the  defendant,  and  as  a  security  for  money  then  due  ant  two  war- 
from  the  plaintiff  and  the  said  A.  Radford  to  the  defend-  ney,  the  defen- 
ant,  which  said  goods  and  chattels,  from  thence  until  and  ^causethr^ 
at  the  time  of  the  making  of  the  promise  hereinafter  men-  ^*  *®^^'^ 
tioned,  remained  in  the  custody  of  the  said  sheriff,  and  Held,  flret,  that 
thereupon  it  was  mutually  agreed  between  the  plaintiffs  sideradon  ap*  * 
and  the  defendant,  that  the  plaintiffs  should  give  to  the  P^^jJe^^'romii^, 
defendant  two  several  warrants  of  attorney,  to  wit,  a  war-  »«<*  that  it  was 

n  /•         ■  *.  i>i«*    ^  ^         1     .  1  "®*  necesiary  to 

rant  of  attorney  for  the  sum  of  oil.  14^.,  bemg  the  sum  set  out  the  war- 
mentioned  in  the  judgment  upon  which  the  fieri  facias  ney?wMndiy, 
issued  as  aforesaid,  and  another  warrant  of  attorney  for  that  it  was  not 

necessary  to  al- 

54/.  S#.,  and  that  the  defendant  should  cause  the  proper  lege  a  request 

«  11  inii«*/r»i*  I  to  re*deiiver  tbs 

goods  and  chattels  of  the  plamtiff  to  be  given  up  to  them :  gog^ 
averment,  that  the  two  sums  of  money  mentioned  in  the 
warrants  of  attorney  amounted  to  a  greater  sum  than  the 
sheriff  could  have  levied  under  the  fieri  facias,  (mutual 
VOL.  VI.  D  D  D.  p.  c. 
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1838.  promises).  Breach,  that  although  in  pursuance  of  the  said 
agreementi  the  plaintiffs,  in  a  reasonable  time,  gave  to  the 
defendant  two  warrants  of  attorney  for  57/.  14f.  and 
542i  3s.,  and  although  a  reasonable  time  for  the  re-de- 
livery of  the  said  goods  and  chattels  has  long  since  elapsed^ 
yet,  the  defendant  has  not  caused  or  procured  the  said 
goods  and  chattels,  or  any  part  thereof,  to  be  delivered 
up  to  the  plaintiffs.  Special  demurrer,  assigning  for  cause 
that  the  warrants  of  attorney  should  have  been  set  out  in 
the  declaration,  in  order  that  it  might  appear  that  there 
was  a  good  consideration  for  the  delivery  of  the  goods. 

Manself  in  support  of  the  demurrer. — There  are  two 
objections  to  the  declaration.  First,  it  does  not  set  forth 
the  warrants  of  attorney,  but  merely  states  them  to  be 
warrants  of  attorney  for  a  certain  sum  of  money.  It  ought 
to  have  been  shewn  that  the  taking  such  instruments  was 
a  benefit  to  the  defendant.  In  Bolton  v.  Fenne  (a),  the 
plaintiff  declared  that  he  was  possessed  of  several  tickets 
for  seamen's  wages  due  to  them,  and  had  solicited  the 
Treasurer  of  the  Navy  for  payment  of  them,  who  ordered 
the  defendant,  his  clerk,  to  pay  them ;  and  in  considera- 
tion that  the  plaintiff  would  no  further  trouble  the  Trea- 
surer of  the  Navy  for  payment  of  them,  the  defendant 
promised  to  pay  them.  After  verdict  for  the  plaintiff,  it 
was  objected  in  arrest  of  judgment,  that  it  did  not  appear 
that  the  plaintiff  had  any  interest  in  the  money,  or  autho- 
rity to  receive,  for  he  did  not  shew  any  assignment  of  the 
bills,  or  letter  of  attorney,  or  other  authority ;  but  the 
Court  said,  that  after  verdict  it  would  be  intended.  Here, 
the  objection  is  taken  on  special  demurrer.  [Parief  B. 
Supposing  there  had  been  a  judgment  by  default,  would 
this  declaration  be  bad  in  arrest  of  judgment  ?]  It  is  sub- 
mitted that  it  would :  these  instruments  might  be  mere 

(a)  1  Lie?.  257. 
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letters  of  attorney,  their  legal  effect  ought  to  appear,  in         1838. 
order  that  it  might  be  shewn  that  there  was  some  detri- 
ment to  the  one  party  and  benefit  to  the  other. 

The  second  objection  is,  that  the  declaration  contains 
no  statement  of  a  request  to  re-deliver  the  goods.  Where 
the  duty  is  merely  to  pay  money,  a  request  is  unnecessary ; 
in  other  cases,  it  must  be  averred  and  proved.  [Parke, 
B. — The  contract  is  to  procure  the  re-delivering  of  the 
goods  without  a  request.]  In  Bach  v.  Owen  (a),  the 
plaintiff  agreed  to  give  defendant  a  colt  in  exchange  for 
defendant's  mare^  and  to  pay  defendant  two  guineas,  and 
it  was  held  that  the  plaintiff  could  not  maintain  the  action, 
without  averring  a  special  request  to  deliver  the  mare. 

Cowling,  in  support  of  the  declaration,  contended  as  to 
the  first  objection,  that  it  was  not  necessary  to  be  more 
precise  than  the  terms  of  the  contract ;  and  as  to  the  se- 
cond, that  it  was  only  in  cases  of  a  collateral  engagement 
to  do  an  act  on  request,  that  a  request  was  necessary. 

Parke,  B. — ^If  the  contract  itself  is  looked  to  there  can 
be  no  doubt  as  to  the  meaning  of  the  warrants  of  attorney. 
The  contract  states  that,  a  certain  warrant  of  attorney  was 
given  by  the  plaintiffs,  authorizing  judgment  to  be  entered 
up.  It  then  avers  that,  in  consideration  that  plaintiffs 
would  give  defendant  two  several  warrants  of  attorney^ 
one  for  57/.  14f.,  the  same  sum  for  which  the  judgment 
was  obtained  upon  which  the  fieri  facias  issued,  the  de- 
fendant promised  to  cause  the  plaintifi^s  goods  to  be  re- 
delivered. It  appears  to  me  clear,  from  the  terms  of  the 
contract,  that  they  must  have  been  warrants  of  attorney 
to  enter  up  judgment ;  but  even  if  they  had  been  war- 
rants of  attorney  to  receive  a  sum  of  money,  they  would 
have  been  a  sufficient  consideration. 

(a)  5  T.  R.  409. 
D  d2 
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1838.  With  regard  to  the  omission  of  a  request,  the  contract 

is  to  deliver  the  goods  absolutely,  and  no  request  is  ne- 
cessary. Bach  ▼.  Owen  is  very  imperfectly  reported; 
there  is  no  doubt  that  by  the  terms  of  the  contract,  a  re* 
quest  was  necessary,  or  the  objection  would  not  have 
been  taken. 

Judgment  for  the  plaintiff. 


Sykes  9.  Reeves. 

In  an  action  JjiOGGINS  moved  for  leave  to  plead  several  matters. 

ing'raiiway^ '  ^^^  action  was  brought  for  not  accepting  and  paying  for 

Court Vefiued  to  ^®''^^"  shares  in  a  Railway  Company.    The  company  had 

allow  the  de-  been  incorporated  by  act  of  Parliament,  but  the  alleged 

that  thecontract  Sale  took  placc,  before  the  act  passed.     It  was  proposed 

Tnd  thafthere  *^  plead  the  general  issue,  and  two  pleas  of  the  Statute  of 

was  no  note  in  Frauds,  viz.  that  this  was  a  sale  of  goods,  and  that  there 

wnung,  togc-  ...  7 

ther  with  a  plea  was  no  note  in  writing  or  earnest  given ;  and  also  that  it 
contract  for  ui     ^'^^  ^  Contract  for  an  interest  in  land,  and  that  there  was 

interest  in  land,    ^^  ^^t^  {„  ^rfting. 
and  no  such  ^ 

note. 

Per  Curiam. — You  can  only  be  allowed  to  plead  one 
plea  of  the  Statute  of  Frauds.  There  can  be  no  diffi- 
culty in  framing  a  plea  which  will  meet  both  points. 


Barton  v.  Ranson. 

Where  an  order  MM. ELLY  shewed  cause  against  a  rule  obtained  by  Erie 
of  reference  and  fg^  an  attachment  asainst  the  plaintiff  for  non-payment  of 

enlargement  of  ^  °  "^  c 

time  have  been  money,  in  pursuance  of  an  award.  By  the  order  of  refer- 
Court,  it  cannot  cncc,  the  arbitrator  was  to  make  his  award  by  a  certain 

be  shewn  as 

cause  against  an  attachment  for  non-performance  of  the  award,  that  there  was  no  affidavit  that  the 
time  was  daly  enlarged;  but  if  in  fact  there  is  no  such  affidavit,  the  proper  course  is  to  move  to 
set  aside  the  rule  of  Court. 
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day,  with  liberty  to  enlarge  the  time.  An  award  was  made,  1838. 
reciting  that  the  time  had  been  duly  enlarged,  but  there 
was  no  affidavit  of  that  fact.  It  was  submitted,  that  a  party 
seeking  to  bring  another  into  contempt,  should  shew  tliat 
every  thing  had  been  done  which  was  requisite.  \^Parie, 
B. — ^That  point  was  decided  in  Davis  v.  Vass  (a)]. 

Erley  contra,  referred  to  the  rule,  making  the  order  of 
reference  and  enlargement  of  time  a  rule  of  court.  \^Park€, 
B. — Is  it  the  practice  to  make  an  enlargement  of  time  a 
rule  of  court,  without  an  affidavit  that  it  was  duly  en- 
larged ?  If  such  affidavit  be  a  necessary  part  of  the  prac- 
tice, the  rule  of  court  will  be  good  evidence  of  that  fact. 
The  case  of  Dichins  v.  Jarvis  {p)  is  precisely  in  point] 

Lord  Abinoer,  C.  B. — The  proper  course  would  be  to 
enlarge  the  rule,  so  as  to  afford  the  plaintiff  an  opportunity 
of  moving  to  discharge  the  rule  making  the  order  of  re- 
ference a  rule  of  court,  and  for  the  defendant  to  shew,  by 
affidavit,  that  the  time  was  duly  enlarged. 

Parke,  B. — If  there  has  been  no  affidavit  of  the  due 
enlargement  of  the  time,  the  plaintiff  should  move  to  set 
aside  the  rule  making  the  order  of  reference  and  enlarge- 
ment of  time  a  rule  of  court.  We  must  assume,  prima 
facie,  that  the  Court  is  correct  in  making  that  order  and 
enlargement  of  time  a  rule  of  court. 

Rule  accordingly, 
(a)  16  Eait,  97.  Qf)  6  B.  &  C.  628. 
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1838. 

Smith  and  Another  v*  Winter. 

The  Court  will  WW  ALLINGER  moTcd  for  a  rule  nisi,  calling  on  the 
"hdnriff^o  *o-  P'^'ntifF  to  produce  a  certain  deed,  in  order  that  the  de- 
duce a  deed  for    fendant  might  inspect  and  take  a  copy  thereof.    It  was 

inspectton  of 

the  defendant,  alleged ,  that  the  deed  was  necessary  for  the  proposed  de- 
bas^Do  inters/  ^^nce,  which  was,  that  the  defendant  was  only  liable  in  the 
in  the  d«ed.  action  as  surety,  and  that  time  had  been  given  to  the  prin- 
cipal. The  deed  was  executed  by  the  plaintiff,  but  the 
defendant  was  no  party  to  it  [Parke,  B« — The  only  case 
in  which  such  an  application  is  allowed  is  where  a  party 
holds  a  deed  as  surety  for  another.]  In  Bateman  v.  PhiU 
lips  (a),  the  Court  compelled  a  defendant  to  produce  an 
unstamped  agreement  in  his  custody,  although  the  plain- 
tiff was  not  an  instrumentary  party.  \_Gurneyf  B. — ^You 
should  give  a  notice  to  produce  it,  and,  if  they  do  not, 
give  secondary  evidence  of  its  contents.]  In  an  action 
against  a  sworn  broker  of  the  city  of  London,  for  negli- 
gence in  making  a  contract,  the  Court,  on  motion,  com- 
pelled him  to  produce  his  books,  in  order  to  enable  the 
plaintiff  to  inspect  and  take  a  copy  of  the  contract :  Brown- 
ing V.  Aylwin  (ft). 

Parke,  B. — There,  the  defendant  acted  as  the  agent  of 
both  parties.  In  this  case,  the  defendant  has  no  interest 
whatever  in  the  deed.  If  you  have  no  other  evidenccjuyou 
must  file  a  bill  of  discovery. 

Rule  refused. 

(a)  4  Taunt.  167.  (h)  7  B.  &  C.  204. 
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1838. 
BURCH  V,  PoYNTER. 

rVORDSWORTH  had  obtained  a  rule  to  shew  cause  The  rule  of 
why  the  Master  should  not  review  his  taxation,  on  the  ^ JrfngX*'' 
ground  that  no  bill  of  costs  had  been  delivered  previously  delivery  of  a 
to  taxation,  as  required  by  the  rule  of  this  Court  of  M.  T«  previously  to 
1  Will.  4,  r,  10.     The  action  was  brought  on  a  bill  of  ex-  SStpplV'^JT 
change,  and  the  defendant  had  not  appeared,  and  it  had  ?^i^J|^f^ 
been  referred  to  the  Master  to  compute  principal  and  in-  hat  not  ap- 
terest.  ^ 

Humfrey  shewed  cause  upon  an  affidavit  that  applica- 
tion bad  been  made  to  the  Master,  who  stated  the  prac- 
tice of  the  Court  did  not  require  any  notice  of  taxation 
when  the  defendant  had  not  appeared,  and  that  in  such 
case  the  costs  were  never  allowed.  Besides,  the  rule  of 
H.  T.  4  Will.  4,  s.  17  (a),  which  was  a  rule  of  all  the  Courts, 
and  which  dispenses  with  notice  of  taxation  where  the 
defendant  has  not  appeared,  must  be  considered  by  ne- 
cessary implication  as  superseding  the  rule  of  M.  T.  1 
Will.  4,  r.  10.  Bolton  v.  Manning  (Jb)  is  an  authority  in 
point. 

Wordsworth  contra. — In  the  rule  of  H.  T.  4  Will.  4,  s. 
17,  no  mention  is  made  of  the  rule  of  M.  T.  1  Will.  4,  r. 
10,  which  is  peculiar  to  this  Court,  and  it  does  not  ap- 
pear that  the  former  rule  was  intended  to  affect  it.  {Parke^ 
B. — That  rule  only  applies  to  cases  in  which  the  defend- 
ant has  appeared,  otherwise  how  is  the  bill  of  costs  to  be 
delivered.]  Here,  the  plaintiff  has  served  a  notice  of 
taxation,  and  treated  the  case  as  if  the  defendant  had 
appeared. 

Parke,  B.— The  rule  of  M.  T.  1  Will.  4,  r.  10,  has,  by 
(fl)  Ante,  Vol.  2,  p.  308.  (6)  Ante,  Vol.  5,  p.  769. 
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1838. 


BURCH 


Poynteh. 


necessary  implication,  taken  away  the  necessity  of  deliver- 
ing a  bill  of  costs,  if  indeed  such  necessity  ever  existed  in 
such  a  case  as  this. 

Rule  discharged,  with  costs. 


Where,  to 
coantK  for 
money  lent, 
money  bad  and 
received,  and 
money  due  on 
an  account 
stated,  there 
was  one  de- 
murrer, on  the 
ground  that 
they  did  not 
specify  any 
time,  the  Court 
set  sitide  the 
demurrer  as 
friTolouf. 


Jackson  v,  Cawlby. 

JMLANSEL  moved  to  set  aside  a  demurrer  as  frivolous. 
The  declaration  contained  counts  for  money  lent,  money 
bad  and  received,  and  for  money  due  on  an  account  stated. 
To  these  counts  there  was  one  demurrer,  assigning  for 
cause  that  no  time  was  alleged.  It  was  evident,  from  the 
case  of  Lane  v.  ThelweU  (a),  that  it  was  not  necessary  to 
specify  time  except  in  the  count  on  an  account  stated. 

Pike  shewed  cause,  and  contended  that  the  demurrer 
was  good  as  to  part,  and  could  not  therefore  be  set  aside 
as  frivolous. 

Lord  Abinoer,  C.  B. — It  is  quite  clear  the  demurrer  is 
good  for  nothing. 

Parke,  B. — The  demurrer  is  too  large.  The  rule  must 
be  absolute. 

Rule  absolute, 
(a)  Ante,  Vol.  4,  p.  705. 


The  omission 
of  the  allegation 
that  John  Doe 
is  indebted  to 
the  Queen, 
and  the  "  quo 
minus"  in  a 
declaration  in 
ejectment,  is 
Immaterial. 


Doe  (/•  Bloxhah  v.  Roe. 

J^lELLY  moveA  to  set  aside  the  service  of  a  declaration 
in  ejectment.  The  declaration  commenced  by  stating  that 
Richard  Roe  was  attached  to  answer  John  Doe,  &c.,  and 
there  was  no  allegation  of  his  being  **  indebted  to  our 
lady  the  Queen,*'  or  of  the  ^'  quo  minus"  at  the  conclusion. 


HILARY  TERMi  1  VICT. 


389 


[Parle^  6. — It  has  been  held  that  an  impossible  title  may 
be  rejected,  provided  the  notice  be  sufficient.] 

Lord  AbingeRi  C.  B. — In  point  of  fact  Richard  Roe  is 
neither  summoned  nor  attached,  neither  is  it  true  that  he 
is  a  debtor  to  the  Queen.  It  appears  to  me  that  the 
omission  is  of  no  importance. 

Parke,  B. — Mr.  Baron  Bayley  stated,  in  this  Court, 
that  the  strict  form  of  declaration  might  be  dispensed  with, 
provided  sufficient  information  was  contained  in  the 
notice. 

Rule  refused. 


1838. 


Lewis  v,  Alcock. 

v/ASE.  The  declaration  stated  the  recovery  of  a  judg- 
ment against  one  Gompertz :  that  thereupon  a  testatum 
fieri  facias  issued  and  was  delivered  to  the  defendant,  who 
was  then  sheriff  of  Surrey,  to  execute:  it  then  alleged, 
that  although  there  were  then,  and  afterwards,  and  be- 
fore the  return  of  the  said  writ,  divers  goods  and  chattels 
of  the  said  Gompertz  within  the  bailiwick  of  the  defend- 
ant as  such  sheriff,  whereof  the  defendant  could,  and 
might,  and  ought  to  have  levied  the  monies  indorsed  on 
the  writ>  whereof  the  defendant  had  notice,  and  although 
a  reasonable  time  for  the  defendant  to  have  made  the 
levy,  and  before  he  made  the  return  to  the  writ,  had 
elapsed^  yet  the  defendant,  not  regarding  his  duty  as 
such  sheriff,  did  not  nor  would  within  such  reasonable 
time  levy  the  said  monies  or  any  part  thereof,  but  therein 
wholly  failed  and  made  default,  and  afterwards,  to  wit, 
on  &c.,  falsely  returned  upon  the  said  writ,  that  Gom- 
pertz had  not  any  goods  or  chattels  in  his  bailiwick, 
whereof  he  might  cause  to  be  levied  the  damages  afore- 
said.    The  defendant  pleaded  not  guilty. 


In  in  iction 
against  the  she* 
riff  for  not  levy- 
ing  under  a  fl. 
fa.,  and  falsely 
returning  nulla 
boita,  the  plea 
of  not  guilty 
admits  the 
Judgment,  the 
writ,  the  deli- 
very of  it  to 
the  sheriff,  that 
there  were 
goods  in  his 
bailiwick,  and 
that  he  had  no- 
tice of  it.     The 
only  matters  of 
defence  avail- 
able under  that 
plea  are,  that 
he  did  levy 
within  a  rea- 
sonable time, 
and  that  he  did 
not  make  the 
return  alleged. 
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1838.  At  the  trial  before  LittledalCf  J.,  at  the  last  assizes  for 

the  county  of  Surrey,  evidence  was  tendered  on  the  part 
of  the  defendant,  to  shew  that  Gompertz  had  not  any 
goods  within  the  defendant's  bdliwick.  This  evidence 
was  objected  to  by  the  plaintiff,  on  the  ground  that  it 
was  not  admissible  under  the  plea  of  not  guilty.  The 
learned  Judge  received  the  evidence,  and  a  verdict  was 
found  for  the  defendant. 

Channell,  and  Peiersdorff  having  obtained  a  rule  to 
enter  a  verdict  for  the  plaintiff,  or  for  a  new  trial, 

Thesiger,  DowUng^  and  Turner  shewed  cause,  and  en- 
deavoured to  distinguish  the  present  case  from  Wrighi  ▼• 
Lainson  (a).  Here,  the  fact  of  there  being  goods  in  the 
defendant's  bailiwick  was  not  mere  matter  of  inducement, 
or  a  fact  separately  and  independently  alleged  in  it,  but 
it  was  involved  in  the  breach  of  duty,  and  therefore  was  in 
issue  under  the  plea  of  not  guilty.  In  actions  for  an  escape, 
the  plea  of  not  guilty  operates  as  a  denial  of  the  neglect 
or  default  of  the  sheriff  or  his  oflScers,  but  not  of  the 
debt,  judgment,  or  preliminary  proceedings.  There  could 
be  no  breach  of  duty  unless  Gompertz  had  goods  in  the 
defendant's  bailiwick* 

Parks,  B. — The  inducement  points  out  the  duty  of  the 
sheriff  to  do  the  particular  thing  upon  which  the  complaint 
arises.  In  Wright  v.  Lainson^  the  duty  was  alleged  to  be 
to  pay  over  the  money  levied ;  and  the  breach  was,  that 
he  did  not  so  pay  it  over.  Here,  the  duty  pointed  out  by 
the  inducement  is,  to  levy  within  a  reasonable  time ;  and 
the  breach  is,  that  he  did  not  so  levy.  There  is  then  a 
further  allegation  that  he  returned  nulla  bona,  which  is  a 
wrongful  act,  if  the  fact  be  true,  as  stated  in  the  induce-^ 

(i)  Ante,  p.  1^6. 


Aloock. 
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ment,  that  there  were  goods  of  Gompertz  within  bis  baili-        1938. 
wick :  but  that  fact  must  be  taken  to  be  true,  inasmuch  as  " 

it  is  not  denied.    The  plea,  by  not  denying,  admits  the  «. 

judgment,  the  writ,  the  delivery  of  it  to  the  defendant  as 
sheriff,  that  there  were  goods  in  his  bailiwick,  and  that 
the  defendant  had  notice  of  it.  The  only  propositions 
available  to  the  defendant  under  his  plea  are,  1st,  that  he 
did  levy  within  a  reasonable  time ;  and,  Sndly,  that  he  did 
not  make  the  return  alleged.  As  to  the  illustration  of  the 
rule  given  in  an  action  for  an  escape,  we  had  to  consider 
it  in  the  case  of  Wright  v.  Lainton,  and  there  is  no  doubt 
that  the  operation  of  the  plea  in  that  instance  is  incom- 
pletely stated.  It  operates  as  an  'admission,  not  only  of 
the  preliminary  proceedings,  but  of  all  the  facts  stated  in 
the  inducement.  The  rule  must  be  absolute  for  a  new 
trial,  the  defendant  to  be  at  liberty  to  amend. 

Alderson,  B. — ^The  plea  of  not  guilty  puts  that  fact  in 
issue  which  is  wrongful,  if  the  facts  stated  in  the  induce- 
ment be  true.  Now,  the  inducement  states  as  a  fact,  that 
there  were  goods  of  Gompertz  in  defendant's  bailiwick ; 
and  that  fact  not  being  denied  by  the  plea,  is  admitted  to 
be  true.  Then  it  is  alleged,  that  the  defendant  returned 
nulla  bona.  That  return,  therefore,  becomes  a  wrongful 
act,  by  force  of  what  is  admitted  in  the  inducement ;  and 
it  is  the  wrongful  act  put  in  issue  by  the  plea  of  not  guilty. 
The  word  *' falsely*'  denotes  a  conclusion  of  law,  if  the 
facts  stated  in  the  inducement  be  true;  but  it  is  not  a 
separate  and  traversable  allegation.  As  for  the  breach  of 
duty  in  not  levying,  the  defendant  seeks  to  excuse  bimselfy 
and  improperly  obtains  a  verdict  by  proof  of  a  fact,  the 
contrary  of  which  is  admitted  by  him  on  the  record. 

Rule  absolute  for  a  new  trial,  on  payment  of 
costs  by  the  defendant,  he  being  at  liberty 
to  amend  his  plea. 
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HOLDERNESS  V.  BaRRWITH. 

cauM^'an  attor-    J^RLE  moved  for  a  rule  nisi  to  rescind  an  order  of 

ney  wilfully        Gurnet/,  B.,  "  for  the  taxation  of  the  costs  of  the  plain- 
make  a  charge,      . 

however  small,    tiff's  attorney,  and  that  in  case  of  less  than  one-sixth  being 

not  entitled,  the   taken  off,  the  plaintiff  should  pay  the  costs  of  the  taxa* 

Sow  him Xe     *'°"-"     'T'^®  ^"'  ^*®  indorsed  for  50/.  debt,  and  31.  costs, 
coats  of  uxa-      Upon  taxation,  9s.  2d.  were  taken  off,  and  the  Master 

tion,  though  '         i  z^.   ,/x     */x  i 

less  than  one-       allowed  21.  lOs.  lOa. 
sixth  is  taken 

oflT 

Piatt  shewed  cause. — It  is  admitted  by  the  taxation 
that  the  attorney  is  entitled  to  21.  10s,  lOe/.,  and  yet  this 
rule  is  to  give  the  plaintiff  the  costs  of  the  taxation* 
[Parke,  B. — If  one-sixth  is  taken  off,  the  attorney  is  to 
pay  the  costs,  but  not  vice  versa.]  Costs  are  of  a  fluctua- 
ting nature,  and  an  attorney  cannot  calculate  exactly  to 
how  much  he  is  entitled.  [Parke,  B. — In  short  cases  of 
this  kind,  an  attorney  ought  not  to  put  down  one  shilling 
more  than  he  is  entitled  to.]  He  must  indorse  upon  the 
writ  the  probable  amount  of  costs,  and  it  is  difficult  for 
him  to  tell  what  the  Master  will  allow.  [Parke,  B. — The 
only  costs  that  are  fluctuating  are  the  costs  of  service.] 

The  Court  then  examined  the  bill,  by  which  it  ap- 
peared that  Ss.  6d.j  charged  for  a  letter,  had  been  struck 
out,  because  it  was  not  written ;  and  there  was  another 
item  of  2s.,  to  which  the  attorney  had  no  claim  whatever* 

GuRNEY,  B. — If  these  facts  had  been  before  me,  I 
should  not  have  made  the  order. 

Parke,  B. — If  one  shilling  too  much  were  wUfuUff 
charged,  I  think  the  attorney  ought  not  to  have  the  costs. 

Alderson,  B. — But  if  the  charge  was  made  through 
mistake  or  inadvertence,  it  is  another  matter. 
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Parke,  B. — A  different  rule  may  be  applied  where  there 
18  a  long  bill,  from  the  case  of  a  short  one,  where  the  at- 
torney must  know  how  much  he  is  entitled  to  charge.  The 
rule  must  be  absolute. 

Rule  absolute  (a). 

(a)  See  Baker  v.  WUlt,  2  C.  &  &  E.  856;  Elwood  v.  Pearce^  8 
M.  415 ;  MHU  ?.  Bevett,  1  Adol.     fiing.83,  S.  C;  1 M.  &  Scott,  159. 


1838. 

HOLDERNBSS 
V, 

Barkwith. 


Doe  d.  Hindle  v.  Roe. 

tw AMES  moved  for  judgment  against  the  casual  ejector* 
There  were  four  tenants  who  were  lessees  of  four  adjoin- 
ing houses,  three  of  whom  had  been  served  personally, 
but  the  fourth  had  left  the  premises,  and  it  was  not  known 
where  he  was  to  be  found.  The  declaration  had  been 
fixed  on  the  door  of  the  house.  The  Court  were  inclined 
to  think  that  the  landlord  should  have  proceeded  as  upon 
a  vacant  possession ;  but  Doe  d.  Osbaldislon  v.  Roe  (a) 
being  cited,  a  rule  nisi  was  granted,  to  be  served  in  the 
same  manner  as  the  declaration. 

On  a  subsequent  day  the  rule  was  made  absolute,  on 
aflSdavit  of  service  as  to  all  the  tenants,  on  the  authority 
of  the  above  case. 

Rule  absolute  (6). 


When  there 
were  four  ad- 
Joining  houses, 
and  three  of 
the  tenants  had 
been  personally 
senred,  but  the 
fourth  having 
left  the  pre- 
mises, the  de- 
claration was 
affixed  to  the 
door  of  the 
hoiue,  the 
Court  granted 
a  rule  nisi  foe 
judgment 
against  the 
casual  ejector, 
to  be  served  in 
the  same  way  as 
the  declaration. 


(a)  Ante,  Vol.  1,  p.  456. 

(i)  See  Doe  d.  Norman  v.  Roe, 


ante.  Vol.  2,  p.  399. 


S94 


COURT  OF  COMMON  PLEAS. 

IN  THE  FIRST  YEAR  OF  THE  REIGN  OF  VICTORIA. 


HILARY  TERM,  1  VICTORIA,  1838. 

1838.  XT  18  ORDERED,  that  the  I7th  article  of  the  Rule  made  in 
Hilary  Term^  2  Will.  4  (a),  for  regulating  the  practice  of 
all  the  Courts  of  King's  Bench,  Common  Pleas,  and  Exche- 
quer of  Pleas  be  from  henceforth  annulled ;  and  that  in 
all  cases  special  bail  may  be  justified  before  a  Judge  at 
Chambers  both  in  term  and  vacation. 

It  is  also  ordered,  that  no  rule  for  a  special  jury  shall 
be  granted  on  behalf  of  any  defendant  or  plaintiff  in  reple- 
Tin,  except  on  an  affidavit  either  stating  that  no  notice  of 
trial  has  been  given,  or  if  it  has  been  given,  then  stating 
the  day  for  which  such  notice  has  been  given,  and  in  the 
latter  case  no  such  rule  is  to  be  granted,  unless  such  appli- 
cation is  made  for  it  more  than  six  days  before  that  day ; 
provided  that  a  Judge  may,  on  summons,  order  a  rule  for 
a  special  jury  to  be  drawn  up  at  any  time. 

It  is  further  ordered,  that  henceforth  every  rule  of 
Court  delivered  out  in  vacation  shall  be  dated  the  day  of 
the  month  and  week  on  which  the  same  is  delivered  out, 
but  shall  be  intitled  as  of  the  Term  immediately  preced- 
ing such  vacation. 

Denman^  J.  Parke, 

N.  C.  TiNDAL,  J.  H.  BoSANQUET, 

Abinoer,  £.  H.  Alderson, 

J.  A.  Park,  J.  Gurnet. 

(a)  Ante,  Vol.  I,  p.  186. 


^ 
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1838. 
Daley  (Executor)  v.  Mauon. 

JU  URLS  TONE  moved  for  a  rulei  calling  on  the  plaintiff  Oyer  being 
to  shew  cause  why  judgment,  which  had  been  signed  in  i^tten  teiu-* 
this  cause,  should  not  be  set  aside  for  irregularity,  with  "22^'^^^  i 
costs.     The  action  was  brought  by  the  plaintiff  as  ezecu-  mide,thepiala- 

•^  tiff  suing  u 

tor,  and  the  declaration  made  prqferi  of  the  letters  testa-  eiecutor,  the 
mentary.     Oyer  in  writing  was  demanded,  and  the  letters  ^^  ^^^  J^ 
testamentary  only,  and  not  the  will,  were  set  out  in  the  fol-  J*n>en««7 "»« 

^         ^*  »  be  let  out,  and 

lowing  form :  ''  By  the  tenor  of  these  presents,  we  John  Judgment  hat- 
George,  by  Divine  Providence,  Archbishop  of  Armagh,  by  the  plaintiff 
and  primate  of  the  metropolis  of  Ireland,  do  make  known  wm^b^^tuMe 
to  all  men,  that  the  last  will  and  testament  of  James  Daley  f^V"^f^* 
hereunto  annexed,  was  proved  and  approved  in  common  proper  oyer  hai 
form  of  law,  and  the  validity  thereof  registered  on  the  1st       *••»•»»«• 
April,  1836,  and  execution  thereof  and  administration  of 
the  goods  were  and  are  granted  by  these  presents  to  H.  B« 
Daley,  saving  the  rights  of  J.D.  Lynch  and  M.M'Donough, 
the  other  executors^  named  therein."  Judgment  by  default 
having  afterwards  been  signed,  the  present  application 
was  made. 

It  was  contended  that  the  will  ought  to  have  been  set 
out,  and  a  copy  of  it,  certified  under  the  hand  of  the  Ordi- 
nary, given,  instead  of  the  mere  certificate  which  had  been 
given  to  the  defendant.  The  will  and  letters  testamentary 
should  have  been  set  out  together,  as  one  entire  document. 
The  rule  having  been  granted, 

Shee^  on  the  part  of  the  plaintiff,  shewed  cause.  He 
contended,  that  sufficient  had  been  done  to  meet  the  case. 
All  that  the  defendant  required  to  know-  was,  that  the 
plaintiff  had  authority  to  sue  as  executor,  and  as  this  was 
clearly  shewn  by  the  certificate,  he  had  all  necessary  in- 
formation. It  would  be  useless  to '  set  out  the  whole  will 
upon  the  record,  because  that  would  be  attended  with 
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1838.        great  expense,  when  the  will  itself  might  be  examined  in 
the  place  in  which  it  was  filed. 

Hurlstoncy  contra,  cited  Williams  on  Executors,  p.  158, 
and  1  Will.  Saund.  S91  (a),  n.,  and  contended,  on  their 
authority,  that  the  will  must  be  set  out.  The  defendant, 
if  he  did  not  know  the  contents  of  the  will,  could  not  plead 
the  non-joinder  of  other  executors  with  the  plaintiff.  It 
would  be  impossible  to  inspect  the  will  within  the  time 
allowed  for  pleading  in  abatement,  because  it  was  in 
Ireland. 

Tin  DAL,  C.  J. — I  think  that  in  this  case,  the  oyer 
craved  has  not  been  properly  given.  The  ordinary  form 
of  the  declaration  is,  that  the  plaintiff  brings  into  Court 
the  letters  testamentary,  by  which  it  is  sufficiently  siiewn 
that  he  is  executor;  the  defendant  then  craves  oyer,  and 
it  is  customary  to  set  the  will  out,  because  the  letters  tes- 
tamentary incorporate  the  will  annexed  by  express  re- 
ference. That  this  is  the  general  understanding  appears 
from  Strange,  412,  where  the  declaration  was  of  Trinity 
Term,  and  it  was  objected,  that  the  instrument  under  the 
seal  of  the  Ordinary  did  not  bear  date  until  the  following 
November;  but  the  Court  said  that  an  exemplification 
shewing  that  there  was  a  probate  before  action  was  suffi« 
cient,  and  such  was  the  course  constantly  pursued.  In 
Hensloe's  case  (a),  it  is  laid  down,  that  the  testament  must 
be  shewn,  duly  proved  under  the  seal  of  the  Ordinary. 
Therefore,  when  oyer  is  prayed,  the  defendant  should  have 
a  copy  of  the  will,  as  well  as  of  the  letters  testamentary.  The 
only  objection  is  the  expense,  but  the  defendant  is  the  per* 
son  who  bears  the  charge,  and  that  will  act  as  a  sufficient 
check  on  improper  demands  of  this  description.  Judgment 

(a)  9  Coke's  Rep.  38. 
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having  been  signed  therefore  in  this  case,  without  proper         1838. 
oyer  being  given,  it  must  be  set  aside,  and  the  present  rule      "T"" 
made  absolute. 


V. 

Mahon. 


The  other  Judges  concurred. 

Rule  absolute. 


Bartrum  v.  Williams  and  Others. 

Mr  LA  TT  shewed  cause  against  a  rule  which  had  been  where  three 
obtained  by  E.  V.  Williams  for  setting  aside  the  declara-  J'/'^,"^^"^' "^ 
tion,  and  all  subsequent  proceedings  in  this  cause,  for  haiiabie  writ, 

one  of  whoDiy 

irregularity,  with  costs.  It  appeared  that  a  bailable  writ  being  an  admi- 
had  been  sued  out  against  three  defendants.  They  were  diMhaJJ^ed^but 
all  three  arrested,  and  two  of  them  went  to  prison;  but  the  others  go  to 

.  pnson,  although 

the  third,  being  an  administratrix,  obtained  a  superse-  the  plaintiff 

shall  declare 

deas,  and  was  discharged.     A  declaration  was  delivered  against  the  re- 
by  the  plaintiff  on  the  22nd  of  November,  1837,  against  tt^Xn^r 
the  two  prisoners  only;  and,  on  the  16th  of  December,  they  cannot  set 

f.       .  ^  »*T.         -n  aside  the  declR- 

an  application  was  made  to  Mr.  Justice  Bosanquet  at  ration  for  irre- 
chambers  to  set  aside  the  declaration.  That  learned  havlng^pieaded. 
Judge,  however,  was  of  opinion  that  the  order  prayed 
for  should  not  be  made,  because  the  parties  were  too 
late,  and  because  several  intermediate  steps  had  been 
taken  in  the  cause.  It  appeared,  that  previously  to  this 
application  being  made,  the  defendant's  attorneys  had  de- 
manded a  declaration  several  times,  being  unaware  that 
the  declaration  had  already  been  dehvered  at  the  gaol  for 
their  clients,  with  whom  they  had  had  no  communication. 
This  application  being  refused,  the  defendants  obtained 
time  to  plead,  and  subsequently  pleaded.  It  was  now  sub- 
mitted, that  the  opinion  of  the  learned  Judge  at  chambers 
was  right,  and  that  the  course  adopted  by  the  defendants 
operated  as  a  waiver  of  their  right  to  come  to  the  Court 
to  set  aside  the  declaration,  on  the  ground  of  its  having 

VOL.  VL  E  E  D.  p.  C. 


L. 
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1838.         been  delivered  as  against  them  only^  the  name  of  the  third 
Bartrum      defendant,  originally  arrested,  being  omitted. 


0. 

Williams. 


E.  V.  Williams^  in  support  of  the  rule,  contended  that 
the  Court,  notwithstanding  the  apparent  waiver  which  had 
taken  place  on  the  part  of  the  defendants,  would,  never- 
theless, make  the  rule  absolute,  its  object  being  that  the 
administratrix,  who  had  been  arrested  by  the  defendant 
without  any  just  cause,  should  enter  anon  pros.,  in  order 
the  better  to  support  an  execution  for  a  malicious  arrest. 
It  would  be  seen  that  slie  could  not  do  this  by  any  other 
means  than  those  she  had  adopted;  and  it  was  contended 
that  she  ought  not  to  suffer  in  her  rights  by  any  act  of 
negligence  which  might  appear  on  the  part  of  the  other 
defendants.  Those  acts,  however,  did  not  amount  to  a 
waiver,  for  their  object  was  to  prevent  judgment  being 
obtained  against  the  defendants,  and  they  were  no  admis- 
sions that  the  plaintiff  was  proceeding  regularly.  Wood- 
cock  V.  Kilby  (a),  was  a  case  where  a  summons  for  time  to 
plead  being  taken  out,  was  held  to  be  no  waiver  of  an 
irregularity.  There,  the  defendants  in  vacation,  took  out 
a  summons  at  Chambers  to  set  aside  the  declaration  for 
irregularity,  but  it  was  dismissed,  and  the  Judge  refused 
to  grant  time  to  apply  to  the  Court  in  term,  and  the  sum- 
mons for  time  to  plead  was  then  taken  out.  Rock  v.  John- 
son (b),  was  also  in  point.  The  present  mode  of  applying 
was  the  only  means  by  which  a  non  pros,  could  be  obtained 
as  regarded  the  administratrix. 

TiNDAL,  C.  J. — This  is  an  application  made  by  two 
defendants  to  set  aside  a  declaration  delivered  by  the 
plaintiff;  and  one  of  the  grounds  on  which  it  is  made  is, 
that  a  third  person  was  included  in  the  writ  on  which  they 
were  arrested,  who  has  not  been  declared  against,  and 

(a)  Ante,  Vol.  4,  p.  730.  (&)  Id.  p.  405. 


Williams. 
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ivho  has  been  discharged  on  a  supersedeas.     I  do  not         1838. 
enter  into  the  case  of  that  third  person,  however,  because       1    " 
she   is    not   before  the  Court.     A  summons  for  time  to  «. 

plead  was  taken  out,  and  a  plea  was  actually  pleaded, 
and  yet  tliey  now  come  to  ask  us  to  set  aside  the  declara- 
tion and  all  subsequent  proceedings,  when,  upon  every 
principle,  they  are  out  of  Court.  The  rule  must  be  dia* 
charged. 

The  other  Judges  concurred. 

Rule  discharged 


CoLLEY  V.  Smith  and  Others. 

JjZURPHY  moved  for  a  rule  calling  on  three  of  the  de-  where  there  are 
fendants  in  this  action,  to  shew  cause  why  one  of  them  [hree*^ofwho?n'' 
should  not  be  ordered  to  produce  a  partnership  deedjun-  have  Buffered 

judgment  by 

der  which,  he  had  been  acting,  with  the  other  defendants,  default,  the 
in  transactions  with  the  plaintiff.     There  were  four  de-  required  by* 
fendants,  of  whom  three  had  suffered  judgment  by  default.    8w»»P<«n«  to 

'I      o  J  ^  produce  a  deed 

The  present  application  was  made  on  behalf  of  Smith,  of  partnership 
the  fourth  defendant,  who  defended  separately ;  and  it  four  were  act- 
was  sworn  that  the  deed  was  in  the  possession  of  the  IJJfj^ff  in* 
other  defendants  t*»«  matters 

which  gave  rise 
to  the  action ; 

Tin  DAL,  C.  J. — Why  not  serve  them  with  a  subpoen4  but  the  Court 

will  not  make 
duces  tecum  r  an  order  re- 

quiring them  to 

Murphy  said  that  some  difBculty  might  arise,  if  such  a  deed, 
course  were  taken,  as  to  whether  they  could  be  examined 
in  their  own  cause. 

TiNDAL,  C.  J. — The  mere  fact  of  their  producing  the 
deed  would  not  render  them  witnesses ;  and  I  think  it  will 
be  sufficient  to  serve  them  with  a  subpoena. 

Rule  refused. 

E  E  g 
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When  an  ap- 
plication u 
made  for  a 
di«tringaS|  the 
affidavit  should 
ahew  that  the 
deponent  be- 
lieves the  de- 
fendant to  be 
resident  in 
England;  and 
vrhen  it  is  only 
alleged  that 
inquiries  have 
been  made  at 
the  last  "sup* 
posed"  place 
of  abode  of  the 
defendant,  it  is 
insufficient. 


EsDAiLE  V.  Marshall. 

rr*  H.  WATSON  shewed  cause  against  a  rule  which 
had  been  obtained  by  Wilder  Serjt.,  and  the  object  of 
which  wasy  that  a  judgment,  signed  in  this  cause^  should 
be  set  aside  for  irregularity.  It  was  an  action  brought  by 
the  plaintiff,  who  was  a  banker,  against  the  defendant,  on 
a  bill  of  exchange  for  2,500/. ;  and  a  distringas  had  been 
granted  by  Park^  J.,  at  Chambers,  against  the  defendant, 
to  which  there  was  a  return  of  nulla  bona,  and  the  plain- 
tiff then  entered  an  appearance  for  the  defendant,  and 
proceeded  to  judgment*  Proceedings  were  afterwards 
had  against  the  defendant  on  this  judgment  in  the  French 
courts,  the  defendant  being  resident  in  France.  Cause 
was  now  shewn  on  affidavits,  in  which  it  was  contended 
that  the  plaintiff  had  taken  all  the  steps  necessary  to  dis- 
cover whether  the  defendant  was  resident  in  this  country 
or  not,  and  that  the  distringas  and  subsequent  judgment 
were  right.  There  was  no  bad  faith  on  the  part  of  the 
plaintiffs,  and  the  terms  of  the  act  of  Parliament  {2  Will.  4, 
c.  39,  s.  9,)  had  been  complied  with  on  the  issuing  of  the 
distringas.  The  affidavits  on  which  the  writ  had  been 
granted  stated  that  the  bill  of  exchange  became  due  on 
@6th  August,  18S6,  and  that  the  action  was  commenced  In 
Hilary  Term,  183G;  and  that  inquiry  had  been  made  on 
th«  5th,  6th,  and  19th  February,  1837,  for  the  defendant, 
**  at  the  last  supposed  place  of  his  abode,"  Ebsford  Cot- 
tage, Devonshire;  but  that  the  result  of  that  inquiry 
was  only,  that  the  defendant  was  not  there ;  and  on  subse- 
quent inquiries  being  made,  it  was  stated  that  the  defend- 
ant was  supposed  to  be  in  London  or  France. 


Wilde,  Serjt.,  in  support  of  the  rule,  contended  that 
the  affidavit  in  support  of  the  distringas  was  quite  insuffi^ 
cient ;  for  that  neither  the  plaintiff  nor  his  attorney  denied 
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that  he  was  acquainted  with  the  fact  of  the  defendant's 
being  abroad  when  the  distringas  was  obtained^  or  asserted 
that  they  believed  he  lived  in  England  at  that  time.  The 
affidavits  did  not  even  pursue  the  ordinary  form  of  alleg- 
ing the  necessary  number  of  calls  and  appointments  which 
were  required  in  every  case  which  came  before  the  Court, 
and  it  did  not  state  that  any  inquiries  were  made  of  the 
friends  of  the  defendant  who  were  well  known.  The  al- 
legation,  besides,  of  the  inquiries  being  made  at  the  last 
**  supposed  "  place  of  abode  of  the  defendant,  was  insuffi- 
cient. 


1838. 


ESDAILB 
V 

Marshall. 


Tinda'l,  C.  J. — It  appears  to  me  that  the  affidavit  is 
so  framed  that  the  writ  of  distringas  may  be  said  to  have 
issued  without  sufficient  or  the  usual  authority..  We  can- 
not say  that  the  plaintiff  had  a  knowledge  of  the  defend- 
ant being  abroad,  but  I  think  the  party  ought  to  be  let  in 
to  defend  on  entering  a  common  appearance.  These 
matters  must  be  watched  very  narrowly. 

Rule  absolute. 


Nbwton  v.  Spencer. 

rVlLDE,  Serjt.,  shewed  cause  against  a  rule  nisi 
which  had  been  obtained  for  the  review  of  the  taxation 
of  costs,  on  the  ground  that  the  attorney  was  not  entitled 
to  the  costs  which  had  been  allowed.  It  appeared  that 
the  writ  of  summons  in  the  action  had  been  issued  on  the 
12th  of  May,  1837,  and  the  cause  was  tried  at  the  last  York 
Summer  Assizes,  the  commission  day  of  which  was  the 
11th  of  July.  By  the  statute  7  Will.  4  &  I  Vict.  c.  56,  s.  4, 
it  was  provided,  **  That  any  person  who  shall  have  been 
duly  admitted  an  attorney  in  any  one  of  her  Majesty's 
Courts  of  law,  at  Westminster,  shall  be  at  liberty  to  prac- 
tice in  any  other  of  her  Majesty's  Courts,  although  he  may 


The  proviaioni 
of  the  statute 
7  Will.  4  and 
1  Vict  c  66, 
are  prospectite 
only,  and  there- 
fore an  attorney 
commencing  an 
action,  before 
the  act  was  in 
operation,  in  the 
Common  Pleat, 
not  being  duly 
admitted  an  at- 
torney of  that 
court,  is  entitled 
to  recover  such 
costs  only  as 
were  incurred 
after  the  passing 
of  the  act. 
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1838.         not  have  been  admitted  thereof,  and  that  no  person  having 
'H""''     '      been  duly  admitted  an  attorney  or  solicitor  in  any  of  her 
».  Majesty's  Courts  of  law  or  equity  at  Westminster,  shall  be 

prevented  from  recovering  or  receiving  tiie  amount  of  any 
costs  which  would  otherwise  have  been  due  to  him,  by  rea« 
son  of  his  not  being  admitted  an  attorney  or  solicitor  of 
the  Court  in  which  such  costs  shall  have  been  incurred." 
This  act  received  the  royal  assent  on  the  15th  of  July, 
1837,  and  judgment  having  been  signed  on  the  15th  of  No* 
vember,  in  this  cause,  the  costs  were  taxed,  and  the  whole 
of  those  claimed  were  allowed,  although  the  objection  was 
taken,  that  the  attorney,  not  being  an  attorney  of  this 
Court,  was  entitled  to  such  only  as  had  been  incurred  sub- 
sequently to  the  1 5th  of  July.    It  was  now  stated,  that  many 
of  the  charges  had  been  incurred  after  the  royal  assent  was 
given  to  the  bill,  and  that,  as  to  the  allowance  of  those 
items,  there  was  no  objection.    But  it  was  contended  (hat 
those  items  incurred  before  the  passing  of  the  act,  as  well 
as  those  which  subsequently  became  due,  must  be  allowed, 
for  the  statute  was  retrospective  in  its  provisions.     The 
statute,  besides,  referred  to  the  time  at  which  it  was  sought 
to  obtain  the  payment  of  costs,  and  not  to  the  time  at 
which  they  were  incurred.     At  all  events,  the  plaintiff 
would  be   entitled  to   recover  those  sums  which  he  had 
himself  advanced,  as  he  ought  not  to  be  allowed  to  suffer 
in  consequence  of  any  neglect  or  irregularity  of  his  attor- 
ney :  Paterson  v.  Powell  (a),  and  other  cases,  were   in 
point.     It  had  been  held  that  the  statute  3  &  4  Will.  4, 
c.  4S,  8. 31,  by  which  executors  were  made  liable  to  costs, 
had  a  retrospective  effect,  and  that  executors  who  had 
commenced  an  action  before  the  passing  of  that  act  were 
liable  to  the  costs  of  such  action:  Freeman  v.  Moyes  (b) 
and  these  cases  were  analogous. 

(a)  Ante,  Vol.  2,  p.  738.  (6)  1  Ad.  &  El  338. 


^ 
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Wighiman,  in  support  of  the  rule,  contended  that  the         1838. 
statute   was  wholly  prospective  in  its  effects,  and   that       newtoh 
no  costs  could  be  recovered  by  the  attorney,  in  respect  9. 

t»  t       n  1  1  -  »  SpEMCBR. 

of  any  matter,  before  the  royal  assent  was  given.  Za- 
tham  V.  Hide  (a)  was  a  case  in  which  it  was  held,  that 
where  an  attorney  practised  in  a  Court  in  which  he  was 
not  admitted,  he  could  not  maintain  an  action  for  fees, 
nor  even  for  money  out  of  pocket.  If  the  principle  were 
held  to  apply  to  an  action  existing  at  the  time  of  the  pass- 
ing of  the  act,  it  might  be  extended  to  an  action  which  had 
been  concluded  long  before.  Supposing  a  judgment  to  have 
been  suffered  in  this  case  on  the  14th  of  July,  would  the 
attorney  then  be  entitled  to  his  costs  ?  It  was  submitted, 
that  he  would  not;  and  although  they  might  be  taxed  after 
the  act  was  passed,  and  it  was  at  the  time  of  the  taxation 
that  the  attorney's  demand  would  be  made,  yet  he  would 
have  no  title  under  the  act.  The  words  of  the  act  were, 
that  the  attorney  **  shall  be  at  liberty,*'  &c.,  and  surely 
this  must  be  held  to  be  prospective;  and  its  being  followed 
by  the  expression  that  the  attorney  *'  shall  not  be  pre- 
vented from  recovering  or  receiving  the  amount  of  any 
costs"  which  might  be  due  to  him,  clearly  carried  out 
the  obvious  meaning  of  the  previous  part  of  the  section, 
and  declared  that  that  should  be  the  future  practice 
pursued. 

TiNDAL,  C.  J. — It  appears  to  me  that  the  words  of 
this  clause,  which  empower  attorneys  to  recover  costs  for 
business  done  in  Courts  in  which  they  have  not  been 
duly  admitted,  are  not  retrospective.  Before  the  act  was 
passed,  no  attorney  could  sue  for  costs  incurred  in  a  Court 
in  which  he  had  not  been  admitted ;  but  this  act  confers 
a  power  upon  attorneys  to  transact  business  in  any  Court 
and  to  recover  their  fees  for  so  doing,'  but  the  remedy  need 

(a)  Anle,Vol.  1,  p.694. 
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1838. 

Newton 

V. 

Spencer. 


not  in  any  case  be  made  more  than  co-extensive  with  the 
new  authority  which  is  given.  As  the  attorney,  then,  has 
the  right  only  from  the  15th  of  July,  he  ought  not  to  have 
the  right  to  sue  except  for  business  done  after  that  time. 
The  act,  therefore,  appears  to  me  be  prospective  only,  and 
in  this  case  will  entitle  the  attorney  to  recover  those  fees 
only  which  were  incurred  since  its  coming  into  operation. 
The  Master  will  give  the  attorney  only  such  costs  as  ac- 
crued after  the  15th  of  July. 

Rule  absolute. 


Althougli,  in 
an  indenture 
by  which  pre- 
mises are  de- 
mised by  the 
plaintiff  to  one 
A.  C,  by  whom 
they  are  as- 
signed to  the 
derendant,  it 
18  provided  that, 
in  the  event 
of  there  being 
rent  in  arrear, 
the  plaintiff 
shall  re-enter, 
"as  if  the  in- 
denture had 
never  been 
made,"  the 
plaintiff  is  en- 
titled to  an 
action  of  cove- 
nant for  the 
rent  reserved, 
which  accrued 
before  the 
re-entry. 


Hartshorne  Vs  Watson. 

X  HIS  was  an  action  of  covenant  for  rent  brought  by  the 
plaintiff,  as  lessor  of  certain  premises,  against  the  defen- 
dant, as  assignee  of  the  lease.  The  declaration  alleged, 
that  on  the  1st  of  April,  181S,  by  a  certain  indenture  then 
made  between  the  plaintiff  and  one  A.. C,  the  plaintiff 
demised  unto  the  said  A.  C.  a  certain  shop  and  premises^ 
to  have  and  to  hold  the  said  shop  and  premises  unto  the 
said  A.  C,  his  executors,  administrators,  and  assigns, 
from  the  S5th  of  March  then  last  past,  for  the  term  of 
twenty-six  years ;  paying  every  year  during  the  said  term 
unto  the  plaintiff,  &c.,  the  net  yearly  rent  of  100/.  on  the 
usual  days  for  paying  rent  in  the  year,  the  first  payment 
thereof  to  be  made  on  the  24th  of  June  then  next  ensuing, 
clear,  &c.,  by  virtue  of  which  demise  the  said  A.  C.  after- 
wards entered  in  and  upon  the  said  demised  premises, 
and  became  and  was  possessed  of  the  same  for  the  term 
aforesaid,  &c. ;  and  that  after  the  making  of  the  said  in- 
denture, and  during  the  term  thereby  granted,  to  wit,  &c., 
all  the  estate  of  the  said  A.  C,  by  assignment,  &c.,  be- 
came and  was  legally  yested  in  the  defendant,  who  then 
entered  into  and  upon  the  said  demised  premises,  &c.| 
and  became  and  was  possessed  thereof  for  tlic  residue  of 
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the  term  before  mentioned*  and  continued  so  possessed         1838. 
until  the  25th  of  March,  1830.  That  after  the  said  assign-    „    tshornb 

ment,  and   after  said  defendant  so,  as  aforesaid ,  became  v. 

.  Watson. 

possessed,  &c.  to  wit,  &c.,  a  large  sum  of  money,  to  wit, 

a  sum  of  150/.  of  the  rent  aforesaid  for  the  space  of  one 
year  and  two  quarters  of  the  said  term  then  elapsed,  the 
whole  of  such  period  having  elapsed  after  the  defendant 
had  so  by  the  assigment  aforesaid  become  possessed,  &c., 
became,  and  was,  and  still  is  in  arrear  and  unpaid  to 
the  plaintiff.  The  defendant,  in  addition  to  some  other 
previous  pleas,  pleaded  that,  in  and  by  the  said  supposed 
indenture,  it  was  provided  that  if  the  said  rent  should  be 
behind  and  unpaid  for  the  space  of  fourteen  days  next 
after  any  of  the  days  of  payment ;  or  if  the  said  A.  C, 
his  executors,  &c.,  should  neglect  or  fail  in,  or  be  guilty  of 
a  breach  or  non-performance  of  any  of  the  covenants, 
clauses,  conditions,  and  agreements  in  the  said  indenture 
contained,  &c.,  from  thenceforth  it  should  and  might  be 
lawful  to  and  for  the  said  plaintiff,  his  executors,  &c.,into 
and  upon  any  part  of  the  said  demised  premises,  in  the 
name  of  the  whole,  to  re-enter,  and  the  same  to  have 
again,  as  if  the  said  indenture  had  never  been  made ;  and 
that  during  the  term,  &c.  to  wit,  on  the  29th  of  March, 
1830,  default  was  made  in  the  payment  of  the  rent  re- 
served, that  is  to  say,  for  the  said  arrears  which  the  plain- 
tiff sought  to  recover  in  this  action,  to  wit,  &c«;  and  the 
said  A.  C,  his  executors,  &c.  therein  neglected  and 
failed  in,  and  were  guilty  of  a  breach  or  non-performance 
of  the  covenants,  clauses,  conditions,  and  agreements  in 
the  said  indenture  contained,  &c. ;  whereupon  the  plain- 
tiff by  reason  thereof,  after  the  said  sum  of  150/.  of  the 
rent  aforesaid,  for  the  space  aforesaid  had  been  and  was 
in  arrear,  and  fourteen  days  after  the  day  of  payment 
thereof,  to  wit,  on  the  1st  of  June,  1830,  and  before  the 
commencement  of  this  suit,  into  and  upon  all  and  every 
part  of  the  said  demised  premises  re-entered,  and  the 
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1839.         same  had  again  as  if  the  said  lease  had  never  heen  made, 

„       "  whereby  the  said  rent  reserved  and  arrears  thereof,  and 

Hartshornb  /    ^  ' 

9.  the  said  indenture,  &c*,  became  and  were  extinguished 

and  released.  And  the  defendant  further  pleaded,  that 
the  said  supposed  causes  of  action  did  not,  nor  did  either 
or  any  part  of  them  accrue  within  six  years  next  before 
the  commencement  of  this  suit.  The  plaintiff  replied  as 
to  the  first  plea,  that  except  so  far  as  related  to  the  non- 
payment of  25L  of  the  rent  aforesaid,  to  wit,  the  last  quar- 
ter thereof  mentioned  in  the  declaration,  that  the  plaintiff 
did  not  by  reason  of  the  non-payment  of  the  rent,  or  any 
part  thereof,  except  the  non-payment  of  the  said  2oL  into 
or  upon  all  or  any  part  of  the  said  demised  premises  re- 
enter, or  the  same  have  again,  &c.  modo  et  forma,  and 
that  the  plaintiff  prayed  might  be  further  inquired  of  by 
the  country ;  and  as  far  as  the  said  plea  related  to  the 
non-payment  of  the  said  sum  of25L  of  the  rent  aforesaid, 
for  the  said  space  of  one  quarter  of  a  year  of  the  said 
term,  to  wit,  the  last  quarter,  &c.,  that  the  same  was  not 
sufficient  in  law.  As  to  the  second  plea,  so  far  as  the 
same  related  to  the  non-payment  of  the  sum  of  25L  of  the 
rent  aforesaid,  &c.,  that  the  cause  of  action  mentioned  in 
the  declaration  did  accrue  to  the  plaintiff  within  six  years 
next  before  the  commencement  of  the  suit,  and  of  this  the 
plaintiff  put  himself  upon  the  country ;  and  so  far  as  the 
said  plea  related  to  all  the  cases  of  action  in  the  declara- 
tion mentioned,  except  the  non-payment  of  the  said  last- 
mentioned  sum  of  251.,  that  the  said  plea  was  not  suffi- 
cient in  law.     Joinder. 

Peacock,  in  support  of  the  demurrer. — There  were 
three  questions  to  be  considered  in  this  case.  First, 
whether  re-entry  under  a  proviso  in  a  lease  was  any  bar 
to  an  action  for  rent  due  prior  to  the  re-entry ;  secondly, 
whether  the  lapse  of  six  years  was  a  bar  to  an  action  of 
covenant  for  rent  in  arrear ;  and,  thirdly,  whether  the  plain- 
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tiff  was  entitled  to  reply  to  a  plea,  admitting  a  portion  of        1838. 

the  plea,  and  demurring?  to  the  remainder.     As   to  the    „ 

'^  \  ^  Harmhorhe 

first  point  on  the  re-entry  under  a  proviso,  he  cited  Pcfit-  v* 

nani*s  case  {a),  by  which  it  was  decided  that  debt  would 
lie  for  rent,  notwithstanding  a  re-entry,  on  the  contract 
between  lessor  and  lessee.  So,  if  a  party  brought  an 
action  of  debt  for  rent  he  waived  the  re-entry,  but  he 
did  not  waive  the  debt  by  the  re-entry.  The  plea 
was  besides  bad  altogether,  because  it  alleged  that  the 
plaintiff  re-entered  for  six  quarters'  rent ;  but  that  could 
not  be,  for  a  plaintiff  could  re-enter  for  the  last  quarter 
only,  which  would  be  enough  to  satisfy  the  ground  of 
entry  :  Doe  d.  Wkeeldon  v.  Paul  (6).  There  was  another 
point,  however,  on  which  it  was  bad.  There  was  no  alle- 
gation of  the  demand  of  rent;  but  at  common  law,  a  party 
could  not  re-enter  without  a  previous  demand  of  rent,  and 
that  subject,  too,  was  one  of  great  nicety.  If  there  was  no 
demand,  the  plaintiff,  in  the  event  of  his  re-entering,  would 
be  a  trespasser,  but  an  allegation  of  trespass  would  be  no 
answer  to  an  action  for  the  rent.  On  the  second  pointy 
as  to  the  Statute  of  Limitations,  he  would  only  refer  to 
the  Inte  case  of  Paget  v.  Foley  (c).  Tlie  second  plea, 
therefore,  was  bad  altogether.  The  third  point  was, 
whether  the  plaintiff  in  his  replication  could  traverse  a 
part  of  the  plea,  and  demur  to  the  remainder.  The  cases 
of  Vivian  v.  Jenkin  (</),  and  of  Cousins  v.  Paddon  («), 
were  both  in  point. 

HogginSf  in  support  of  the  pleas,  was  prepared  to  ad- 
mit that  the  two  last  points  could  not  be  maintained,  and 
would  therefore  abandon  them.  The  real  question,  then, 
was  on  the  first  plea.  The  proviso  for  re-entry  in  that 
plea  was  not  a  general  proviso,  but  was  in  a  particular 
form ;  and  it  directed  that  if  the  rent  should  be  behind,  or 

im)  2  Coke's  Rep.  64  a.  (d)  3  Ad.  &  El.  741. 

(6)  3  Carr.  &  P.  613.  (e)  Ante  Vol.  4,  p.  488. 

(c)  2  Bing.  N.  C.  679. 
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1838.         unpaid  for  fourteen  days  after  it  was  due,  or  if  the  lessee 

should  neglect  or  be  cuilty  of  any  breach  of  the  coyenant, 
Hartshorn  E  *^  ^       j  j 

V.  it  should  be  lawful  for  the  plaintiflf  to   re-enter  into  and 

upon  any  part  of  the  demised  premises  in  the  name  of  the 
whole,  and  "  the  same  to  have  again,  as  if  the  said  in- 
denture had  never  been  made/'  A  default  was  made,  and 
the  plaintiff  re-entered,  as  if  the  lease  had  never  been 
made.  The  plaintiff  admitted  this  in  his  replication  in 
the  manner  in  which  it  was  alleged ;  and  he  should  sub- 
mit, that  in  this  state  of  things,  an  action  of  covenant 
could  not  be  maintained  against  the  assignee  of  the  term, 
and  the  arrears  of  rent  before  the  re-entry  could  not  be 
recovered.  With  regard  to  the  demand ;  in  Pennanfs 
case  the  re-entry  was  pleaded  without  stating  any  de- 
mand, and  that  was  an  action  of  debt,  which  turned  on  a 
privity  of  contract.  Here,  the  defendant  was  sued  in 
covenant  upon  an  alleged  privity  of  estate,  but  the  estate 
was  determined  by  the  re-entry,  and  the  plaintiff's  right 
to  sue  no  longer  existed.  It  was  contended,  that  in  this 
lease  the  proviso  for  re-entry  must  be  construed  strictly, 
and  that  the  person  who  put  the  clause  in  motion  must 
pursue  it  strictly.  The  assignee,  then,  was  right  in  taking 
the  advantage  of  the  strict  words  which  it  contained,  and 
which  were  '*  the  same  as  if  the  indenture  had  never  been 
made."  There  was  no  case  to  be  found  to  establish  the 
forfeiture  of  rent  as  well  as  estate,  or  that  rent  could  be 
recovered.  It  was  a  sufficient  penalty  for  the  assignee  to 
lose  his  estate,  and  the  lessor  could  not  be  materially  pre- 
judiced, as  it  was  in  his  power  to  re-enter  on  the  default 
of  a  single  quarter. 

Peacock,  in  reply,  was  stopped  by  the  Court. 

TiNDAL,  C.  J. — The  proper  construction  of  this  con- 
dition is,  that  from  the  time  of  re-entry  the  party  should 
hold  the  premises  as  if  the  indenture  had  not  been  made ; 
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that  isy  that  both  should  be  free  from  that  time  of  the  1838. 

obligation  of  landlord  and  tenant*  and  the  words  only  shew    hartshoemb 

such  to  be  the  meaning  of  the  terms  employed.    It  could  «• 

scarcely  be  held,  that  to  an  action  of  this  description  for 

rent,  on   an  instrument   under  seal,  that   the   lessee  or 

assignee  might  plead,  not  payment  or  performance  of  the 

covenant,  but  a  plea  like  that  here  put  upon  the  record, 

that  the  lessor  entered  for  non-payment.     If  the  re-entry 

should  take  place,  not  only  in  consequence  of  non-payment 

of  rent,  but  in  consequence  of  non-repair,  the  lessor  might 

lose  not.  only  the  charges  of  repairing,  but  his  rent  too. 

This  is  a  construction  which  cannot  be  supported,  and  I 

think  that  the  only  proper  construction  is  that  which  I 

have  suggested. 

The  other  Judges  concurred. 

Judgment  for  the  plaintiff. 


Butler,  Assignee  of  James  Bakewell,  a  Bankrupt,  9. 

HoBSON. 

\^RESSWELL  moved  for  a  rule  nisi  to  set  aside  the  where,  in  an 
verdict  in  this  case,  aud  to  enter  a  verdict  for  the  defen-  aMignec'of  a 
dant  on  the  issues  on  the  second,  third,  and  fifth  pleas,  ^^ankrupt's 

'  '  *^    ^         estate,  the  de- 

It  was  an  action  to  recover  certain  goods  in  the  possession  fendant  pleads 

ot  the  defendant,  and  was  brought  by  the  plamtifr  m  his  assignee,  the 
character  of  assignee  of  one  James  Bakewell,  a  bankrupt,  credUoT's^ebt 
and  the  defendant  pleaded  first,  not  guilty;   secondly,  and  the  validity 

"  of  the  coffinois- 

that  the  plaintiff  was  not  assignee ;  thirdly,  that  the  plain-  sion,  are  put  in 

,_,  loi*  1    issue  by  the 

titi  was  not  possessed  of  this   property  as  assignee ;  and  piea. 

the  fifth  plea  alleged,  that  after  the  commission  under      Wherc.aftcr 

*^  ^      '  a  commission 

which  the  plaintiff,  and  another  person  since  deceased,  of  bankruptcy, 

the  bankrupt 
is  allowed  to 
remain  in  possession  of  newly  acquired  property  as  reputed  owner,  with  the  consent  of  the  assig- 
nee, the  goods  are  liable  to  be  seized  by  the  assignees  of  the  Insolvent  Debton'  Court,  the  bankrupt 
becoming  subsequently  insolvent. 


410  CASES  ON  POINTS  OF  PRACTICE,  C.  P. 

1838.  were  appointed  assignees,  and  which  was  dated  the  19th 
of  April,  1838,  Bakewell  surrendered  himself  in  proper 
form,  and  obtained  his  certificate ;  and  that  subsequently 
he  again  entered  into  trade,  and  again  became  a  debtor 
and  a  bankrupt,  and  that  a  fiat  being  issued,  the  defend- 
ant was  appointed  assignee,  and  that  Bakewell  had  pos- 
session of  the  goods,  as  reputed  owner,  by  consent  of  the 
plaintiff,  as  suryiving  assignee,  the  true  owner ;  and  that 
therefore  the  defendant  had  a  right  to  dispose  of  them  for 
the  benefit  of  the  creditors  under  the  fiat.  Issues  were 
joined  on  the  first,  second,  and  third  pleas ;  and  to  the 
fifth  pleaj  there  was  a  replication,  alleging  that  the  estate 
of  James  Bakewell,  after  the  issuing  of  the  commission 
under  which  the  plaintiff  was  appointed  assignee)  was  un- 
able to  pay  fifteen  shillings  in  the  pound,  and  that  the 
property  in  question,  therefore,  vested  in  the  plaintiff  as 
surviving  assignee,  being  a  part  of  his  after  acquired  estate. 
To  this,  the  defendant  rejoined,  alleging  that  before  the  pe- 
titioning creditor's  debt,  on  which  the  fiat  was  issued,  the 
estate  of  the  said  James  Bakewell  had  produced  sufficient 
to  pay  fifteen  shillings  in  the  pound  to  every  creditor  un- 
der the  commission.  The  cause  was  tried  before  Coltman, 
J.,  at  Liverpool,  and  the  defendant  previously  gave  notice 
of  his  intention  to  dispute  the  petitioning  creditor's  debt, 
on  which  the  commission  of  1828  was  founded,  as  well  as 
the  act  of  bankruptcy ;  but  it  was  contended  before  the 
learned  Judge,  on  the  part  of  the  plaintiff,  that  when  evi- 
dence was  produced  of  the  issuing  of  the  commission,  and 
of  the  appointment  of  the  plaintiff  as  assignee,  sufficient 
proof  was  given  in  support  of  the  issues  which  were  raised. 
Evidence  of  these  facts  was  then  given,  but,  on  the  other 
side,  it  was  proved  that  the  defendant  had  previously  been 
a  bankrupt,  and  that  subsequently  to  the  second  commis- 
sion, and  before  the  fiat  of  bankruptcy,  Bakewell  carried 
on  a  large  trade  at  Manchester,  in  which  he  had  at  one 
time  realised  more  than  sufficient  to  pay  fifteen  shillings 
in  the  pound  to  the  creditors;  but  the  plaintiff  also  proved 
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the  fact  alleged  in  the  replication,  that  the  estate  did  not  1838. 
pay  fifteen  shillings  in  the  pound  at  the  time  of  the  com- 
mission being  issued  in  1828.  It  also  appeared  that  the 
bankrupt  had  been  arrested  for  debt  on  the  same  day  as 
the  defendant's  fiat  issued,  and  afterwards  made  the  usual 
assignment  under  the  Insolvent  Act. 

Atclierletfi  Serjt.,  and  Wightman  now  shewed  cause 
against  the  rule,  and  contended  that  the  fact  of  the  plain- 
tiff being  assignee  only  was  put  in  issue  by  the  second 
plea,  and  that  he,  having  proved  that  he  was  duly  ap- 
pointed to  that  capacity 9  need  not  establish  the  goodness 
of  the  commission  of  bankruptcy ;  and  if  it  was  the  inten- 
tion of  the  defendant  to  set  up  a  defence  denying  that 
the  petitioning  creditors'  debt  and  the  act  of  bankruptcy 
were  available,  he  should  have  pleaded  specially :  R.  G., 
H.  T.  4  Will.  4,  8.  21  (a).  The  correct  form  of  denying 
the  allegation  would  be  to  say,  that  Bakewell  did  not  be- 
come a  bankrupt  within  the  meaning  of  the  statute.  With 
regard  to  the  acquirement  of  the  property  by  the  bank- 
rupt, although  it  might  be  with  the  permission  of  the 
plaintiff,  yet  that  permission  could  not  avail,  because  the 
plaintiff  himself  was  possessed  of  it,  not  by  his  own  right, 
but  in  his  representative  character  of  assignee,  in  which  he 
could  not  consent  to  any  illegal  act  being  done,  because 
he  was  not  the  true  owner.  Drayton  v.  Dale  (6),  and 
Webb  V.  Fox  (c),  were  cases  in  point*  And  Viner  v.  Cq" 
dell  {d)  was  a  case  in  which  it  was  held,  that  the  wire  of  a 
bankrupt  having  administered  to  her  father,  and  become 
possessed,  as  administratrix,  of  his  effects,  to  which  she 
and  infant-brothers  and  sisters  were  entitled,  and  the  hus- 
band had  continued  the  business  of  the  father  for  their 
benefit,  that  was  not  such  a  possession  of  the  goods  as 
would  be  deemed  an  ordering  and  disposition  within  the 

(fl)  Ante,  Vol.  2.  p.  321 .  (c)  7  T.  R.  391. 

(6)  2  B.  &  G.  293.  (d)  3  Esp.  88. 
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1838.         statute  21  Jac.  1,  c.  19 ;  and  also  in  Fraser  v.  The  Swansea 
Butler        Canal  Company  (a),  certain  property  had  been  mortgaged 
»•  by  C.  to  F.  to  secure  the  re-payment  of  certain  moneys 

with  a  proviso,  that,  in  case  of  default,  F«  should  stand 
possessed  of  all  the  mortgaged  property  in  trust,  to  levy 
out  of  the  same  so  much  as  should  be  due  to  him.  F. 
died,  and  the  plaintiff  took  out  administration,  after  which 
the  mortgagor,  who  had  remained  in  possession,  made  de- 
fault^ but  was  not  dispossessed^  and  afterwards  made  a 
demise  to  another  party,  of  which  transaction  the  plaintiff 
was  not  proved  to  have  any  knowledge.  The  mortgagor's 
lessee  took  possession,  and  put  his  name  on  a  portion  of 
the  goods,  which  consisted  of  barges,  and  these  and  other 
property  were  afterwards  seized  by  the  defendant  for  rates 
due  from  the  mortgagor's  lessee,  and  were  sold  before 
the  seizure ;  the  mortgagor's  lessee  having  become  bank- 
rupt, it  was  held  that  the  goods  seized  were  not  in  his 
possession  by  consent  of  the  true  owner,  within  the  6  Geo. 
4,  c.  16,  s.  72,  for  that  the  consent  of  the  mortgagor,  who 
was  merely  permitted  by  the  true  owner  to  retain  posses- 
sion, did  not  satisfy  the  terms  of  the  statute.  It  was  fur* 
ther  contended,  that  the  defendant  had  no  power  to  set 
up  a  jus  tertii  under  the  third  commission,  but  as  this 
point  was  not  decided,  it  is  unnecessary  to  detail  the  ar- 
guments which  were  used. 

TFilde^  Serjt.,  Cresswell,  and  Tomlinson,  in  support  of 
the  rule,  contended  on  the  question  whether  the  plea  and 
the  notice  given  by  the  defendant  of  his  intention  to  dis- 
pute the  plaintiff's  title,  made  it  necessary  to  prove  the 
validity  of  the  commission  under  which  he  claimed ;  that 
the  plea  which  was  on  the  record  was  such  as  would  raise 
the  questions,  which  it  was  submitted  ought  to  be  affir- 
matively proved,  namely,  the  validity  of  the  commission, 
and  the  act  of  bankruptcy.     The  words  of  the  declaration 

(a)  1  Ad.  &  EL  354. 
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werei  that  the  plaintiff  was  assignee  "  according  to  the  1838. 
several  statutes  in  force  concerning  bankrupts/'  and  to 
that  the  defendant  pleaded,  that  the  plaintiff  was  "not 
the  assignee  of  James  Bakewell,  according  to  the  statutes 
now  in  force  concerning  bankrupts;''  and,  in  order  that 
the  plaintiff  should  prove  the  affirmative  of  the  issue,  he 
must  prove  the  act  of  bankruptcy,  and  the  proper  issue 
of  the  commission,  for  parties  might  become  assignees  by 
assignment  in  fact,  but  this  was  an  assignment  in  law. 
Seoii  V.  Thomas  (a)  was  a  direct  authority  in  favour  of 
the  defendant's  case;  for  there,  the  defendant  pleaded 
that  the  plaintiff  was  not  assignee  of  a  bankrupt,  and 
a  verdict  being  returned  for  the  defendant,  on  the 
ground  that  the  act  of  bankruptcy  was  not  proved 
by  the  plaintiff,  the  Court  refused  to  grant  a  rule  for 
a  new  trial.  Then,  secondly,  it  was  not  competent 
to  the  assignees  of  a  bankrupt  to  suffer  him  to  con- 
tinue his  trade,  but  it  was  their  duty  to  protect  the  public 
from  the  consequences  which  might  be  produced  by 
such  a  course ;  and,  at  all  events,  it  was  not  in  their 
power,  after  they  had  permitted  him  so  to  act,  to  come 
down  and  seize  upon  the  goods  of  the  persons  who  had 
given  him  new  credit,  in  consequence  of  their  neglect. 
Assignees  were  in  no  better  situation  than  other  trustees, 
and  the  fact  of  their  acting  as  he  had  described  would 
induce  the  Court  to  shew  them  no  favour,  but  to  allow 
them  to  bear  the  consequences  of  their  own  neglect  The 
fresh  acquired  property,  at  all  events,  could  not  belong  to 
them,  for  it  was  obtained  by  the  bankrupt  in  consequence 
of  their  wrongful  act,  and  it  would  therefore  vest  in  the  new 
creditors.  Smith  v.  Topping  (6),  and  Darby  v.  Smith,  (c), 
were  cases  in  point.  The  case  of  Fox  v.  Fisher  (d)  was  a 
decision  which  was  exceedingly  important  as  regarded  this 

(a)  6  Car.  &  P.  61 1.  (c)  8  T.  R.  82. 

(6)  6  B.  &  Ad.  674;   S.  C.  2  N.         (d)  3  B.  &  Aid:  135. 
&M.421. 

VOL.  VI.  F  F  D.  P.  C. 
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^  ^°^' ,  case.  There,  a  person  who  was  entitled  to  take  out  letters 
BuTLEE  of  adminsitration,  neglected  to  do  so,  but  remained  in  pos- 
HoBsoN.  session  of  the  goods  of  the  intestate,  and  being  so  in  posses- 
sion, became  a  bankrupt ;  and  a  creditor  of  the  intestate 
afterwards  took  out  letters  of  administration,  and  claimed 
the  goods  from  the  assignees,  and  it  was  held  that  those 
goods  were  within  thestat.  SI  Jac.  1,  c.  19,  being  property 
in  the  possession  or  disposition  of  the  bankrupt,  with  the 
consent  of  the  true  owner,  and  that  the  assignees  were 
therefore  entitled  to  them.  The  judgment  delivered  then 
by  Mr.  Justice  Bayley  was  strongly  in  favour  of  this  ap- 
plication. 

TiNDAL,  C.  J. — If  this  case  had  depended  upon  the 
question  of  whether  or  not  the  plaintiflTs  character  of 
assignee  was  proved,  I  should  have  been  inclined  to  re- 
commend that  the  case  should  go  back  for  a  new  trial  on 
that  point,  but  I  am  of  opinion  that  he  has  failed  in  shew- 
ing himself,  on  the  construction  of  the  act  of  parliament, 
the  6  Geo.  4,  c.  16,  to  be  possessed,  as  in  that  character, 
under  the  second  commission.  The  127th  section  of  the 
Bankrupt  Act  provides,  **  That  if  any  person  who  shall 
have  been  discharged  by  certificate,  or  who  shall  have 
compounded  with  his  creditors,  or  who  shall  have  been 
discharged  by  an  insolvent  act,  shall  be  or  become  bank- 
rupt, and  have  obtained,  or  shall  hereafter  obtain  such 
certificate  as  aforesaid,  unless  his  estate  shall  produce 
(after  all  charges)  sufficient  to  pay  every  creditor  under 
the  commission  i5«.  in  the  pound,  such  certificate  shall 
only  protect  his  person  from  arrest  and  imprisonment,  but 
his  future  estate  and  eflfects  (except  his  tools  of  trade  and 
necessary  household  furniture,  and  the  wearing  apparel  of 
himself,  his  wife,  and  children)  shall  vest  in  the  assignees 
under  the  said  commission,  who  shall  be  entitled  to  seize 
the  same,  in  like  manner  as  they  might  have  seized  pro- 
perty of  which  such  bankrupt  was  possessed  at  the  issuing 
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of  the  conmission.'*  If  that  clause  had  stood  alone,  it  1838. 
might  have  been  contended,  that  although  the  trading 
had  been  carried  on  for  many  years,  the  words  of  the  act 
would  have  been  suCBcient  to  enable  the  assignees  to  seiaee 
the  property  acquired  subsequently  by  a  bankrupt,  in- 
stead of  its  being  taken  under  a  second  commission  in  the 
event  of  its  issuing ;  but  that  is  not  the  only  clause,  for 
there  is  another  of  extreme  importance  bearing  on  this 
case.  It  is  section  72,  which  enacts  '*  that  if  any  bank- 
rupt, at  the  time  he  becomes  bankrupt,  shall,  by  the  con- 
sent and  permission  of  the  true  owner  thereof,  have  in  his 
possession,  order,  or  disposition,  any  goods  or  chattels, 
whereof  be  was  reputed  owner,  or  whereof  he  had  taken 
upon  him  the  sale,  alteration,  or  disposition  as  owner,  the 
commissioners  shall  liave  power  to  sell  and  dispose  of  the 
same  for  the  benefit  of  the  creditors  under  the  commis- 
sion." Therefore,  we  must  determine  whether  this  7Snd 
section  applies  or  not  to  this  case.  Now,  it  appears  that 
from  the  date  of  the  second  commission  to  the  time  of  the 
issuing  of  the  fiat,  the  bankrupt  has  been  allowed  to  carry 
on  trade  to  a  very  great  extent  by  the  permission  of  the 
assignee  of  the  second  commission.  But  the  assignee 
under  that  commission  might,  at  any  tinie,  if  the  consent 
had  not  been  given,  have  interposed  and  seized  the  pro- 
perty which  was  in  his  hands,  to  satisfy  the  creditors  under 
the  commission ;  and  it  was  by  the  consent  of  the  assignee 
only,  therefore,  that  the  bankrupt  could  have  had  the 
ordering  and  disposition  of  that  property.  The  question, 
then,  is,  whether  the  assignee  of  the  bankrupt  is  to  be 
placed  in  a  situation  diSerent  from  that  of  any  other 
person ;  and  I  am  of  opinion,  that  neither  in  principle, 
nor  on  the  language  of  the  statute,  can  any  distinction 
be  held  to  exist;  and  that  the  character  of  an  assignee 
cannot,  on  any  ground,  be  held  to  be  distinguishable  from 
that  of  a  trustee,  for  the  assignee  may  be  a  trustee  either 

F   f2 
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1838.  as  a  creditor,  or  under  an  individual  trusL  Why,  then,  if 
the  trusteei  who  is  clothed  with  the  character  of  a  legal 
proprietor,  permits  this  property  to  be  in  the  hands  of  a 
party,  and  is  liable  to  be  deprived  of  it  in  the  event  of 
the  party  becoming  a  bankrupt,  should  the  case  of  an 
assignee  for  creditors  be  held  to  be  of  a  different  descrip- 
tion ?  The  person  who  has  the  legal  interest  in  the  pro- 
perty, and  who  has  lent  it  to  a  bankrupt,  should  be  in  no 
better  condition  than  the  other  creditors  to  the  estate,  for 
it  would  be  too  much  to  say  that  where  the  mischief  is  so 
great,  it  may  be  extended  even  further  than  it  can  now 
go.  Now,  if  this  be  the  case,  that  the  operation  of  these 
two  sections  together  prevents  the  property  from  remain- 
ing in  the  hands  of  the  bankrupt  under  the  second  com- 
mission, it  is  immaterial  whether  the  third  fiat  is  good  or 
not;  because,  if  under  the  Insolvent  Debtor's  Act  there  is 
a  valid  assignment,  it  is  immaterial,  for  the  purposes  of 
this  case,  whether  the  goods  are  in  the  possession  of 
one  or  other  under  the  act.  His  Lordship  having 
referred  to  the  point  as  to  the  jus  tertii,  then  said,  that 
the  verdict  on  the  third. plea  being  sufficient  to  decide  the 
right  between  tlie  parties,  it  became  unnecessary  to 
enter  into  the  question  of  the  payment  of  15«.  in  the 
pound. 

Vaughan,  J. — I  think,  upon  reference  to  this  case,  that 
the  plaintiff  has  failed  in  shewing  that  he  is  legally  the 
assignee  under  this  commission,  for  I  am  of  opinion  that 
the  plea  that  he  was  not  assignee  puts  in  issue  his  title 
to  that  character.  Then  upon  the  issue,  as  to  whether  he 
was  possessed  as  assignee,  I  think  he  has  failed  in  esta- 
blishing the  affirmative,  that  he  is  the  assignee  under  the 
second  commission;  for  looking  at  the  7Snd  section  of 
the  act,  as  well  as  the  127th,  as  also  at  all  the  facts 
which  were  proved  in  the  case,  I  am  of  opinion  that  it  was 
with  his  consent,  as  the  true  owner,  that  the  bankrupt 
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bad  the  custody  of  the  goods^  and  that  he  therefore  has 
no  right  to  claim  them.  It  is  unnecessary  to  refer  to  the 
question  of  the  validity  of  the  fiat,  and  the  verdict  must 
be  entered  on  the  second  and  third  issues  for  the  defen- 
dant. 
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BosANQUETy  J. — I  am  of  opinion  that  the  defendant 
here  has  a  right  to  the  verdict.  With  regard  to  the  first 
issue,  the  Court  have  decided  tbat  the  plaintiff  has  not 
made  out  his  case  in  shewing  that  he  was  assignee  under 
the  statute.  But  even  supposing  that  he  was  assignee, 
yet  the  defendant  is  entitled  to  the  verdict,  because  the 
goods  were  left  in  the  possession  of  the  bankrupt,  with 
the  consent  of  the  plaintiff,  who  is  the  true  owner  within 
the  meaning  of  the  clause.  It  does  appear  to  me  that  he 
must  be  considered  as  the  true  owner  as  much  as  any 
person  who  was  originally  the  owner  of  the  property, 
because  otherwise  we  must  put  a  construction  on  this  act 
which  would  place  the  assignees,  as  well  as  the  creditors, 
in  a  position  which  would  be  most  unjust. 

CoLTMAN,  J.  concurred. 


Hannah  9.  Willis. 

J.N  this  case  a  rule  had  been  obtained  on  the  part  of  the  Where  a  de- 
defendant,  calling  on  the  plaintiff  to  shew  cause  why  a  Slit'aTrerted 
sum  of  200L  paid  into  Court  in  lieu  of  bail,  and  a  sum  of  on  a  capias, 

and  has  de- 

10/.  paid  into  the  hands  of  the  sheriff's  officer  on  the  5th  posited  200/., 

the  amount 
of  the  alleged  debt,  and  10^  for  costs,  in  the  hands  of  (he  sheriff,  in  pursuance  of  the  43  Geo.  8, 
c.  46,  B.  2,  but  the  sheriiT,  although  frequently  applied  to,  neglects  to  pay  the  money  into 
court  until  the  evening  of  the  day  on  which  the  time  for  putting  in  bail  expired ;  and  the 
defendant  then,  on  the  next  day,  under  the  7  &  8  Oeo.  4,  c.  71,  s.  2,  pays  an  additional  sum 
of  10/.  into  court  for  costs,  but  which  the  officers  had  refused  to  receive  before  the  sum  of 
210^  was  paid  in  by  the  sheriff;  and  the  latter  sum  has  been  paid  over  to  the  plaintiff  under  a 
rule  of  court,  against  which  the  defendant  had  an  opportunity  of  shewing  cause;  the  Court  will 
not  order  the  plaintiff  to  refund  the  money >  in  order  that  its  deposit  may  be  considered  as  equiva* 
lent  to  putting  in  and  perfecting  bail. 
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1838.  May,  but  since  paid  over  to  the  plaintiffs,  and  also  a 
further  sum  of  lOL  paid  into  Court  on  the  6th  May,  for 
costs  to  abide  the  event  of  the  suit,  should  not  be  deemed 
equivaletit  to  the  defendant  having  put  in  and  perfected 
bail  to  the  action  in  due  time. 

Wilde,  Serjt,  and  KnowleSt  now  shewed  cause. — ^The 
circumstances  of  the  case  were  as  follows  :-*A  writ  of 
capias  was  sued  out  against  the  defendant  at  the  instance 
of  the  plaintiff^  indorsed  for  SOOLj  and  on  its  being  exe- 
cuted the  defendant  paid  the  sum  of  SIO/.,  under  the 
statute  43  Geo.  S,  c.  46,  s.  S,  into  the  hands  of  the  sheriff; 
SOO/.,  the  alleged  amount  of  the  debt,  in  lieu  of  bail,  and 
10^.  for  costs.  The  period  for  putting  in  bail  above  ex* 
pired  on  the  5th  May,  and  although  the  defendant  made 
numerous  applications  to  the  sheriff  before  that  time  to 
pay  the  money  into  Court,  he  neglected  to  do  so,  until 
after  the  proper  time  for  putting  in  bail.  The  plaintiff 
then  applied  to  the  Court  that  the  money  might  be  paid 
out  to  him,  and  obtained  a  rule  nisL  The  defendant 
shewed  cause  against  that  rule  on  the  8th  May,  contending 
that  there  had  been  no  fault  on  his  part,  all  the  blame 
being  attributable  to  the  sheriff;  but  the  Court,  neverthe- 
less, made  the  rule  absolute,  and  the  money  was  paid  over 
to  the  plaintiff.  On  the  evening  of  the  6th  May,  on  which 
day  that  rule  was  obtained,  the  defendant  had  paid  a 
further  sum  of  10/.  into  Court  for  costs,  the  210L  having 
been  then  lodged  in  the  hands  of  the  officer  to  abide  the 
event  of  the  suit,  the  officer  having  before  declined  to  re- 
ceive it,  because  the  money  had  not  been  paid  over  by  the 
sheriff.  The  present  rule  was  obtained  on  the  3rd 
November,  the  whole  of  Trinity  Term  and  the  long  vaca- 
tion having  therefore  elapsed  since  the  money  had  been 
paid  to  the  plaintiff.  It  was  now  contended  that  the  pre- 
sent rule  was,  in  fact,  an  attempt  to  re-open  the  question 
decided  by  the  rule  of  the  8th  May,  but  which  the  Court 
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would  not  sanction.     The  defendant  had  shewed  cause         1838. 
against  that  rule,  upon  grounds  which  were  substantially       "    ' 

H  ANNAR 

the  same  as  those  upon  which  this  rule  had  been  obtained.  »• 

WiLLffl. 

It  was  submittedj  first,  therefore,  that  the  question  had 
already  been  disposed  of;  secondly,  that  the  application 
came  too  late ;  and,  thirdly,  that  under  the  statute  the 
defendant  could  not  do  that  which  he  desired.  The 
arrest  and  deposit  took  place  on  the  ^6th  March,  and  the 
defendant's  case  was  that  the  sheriff  neglected  to  pay  the 
money  into  court  which  had  been  deposited  in  his  hands. 
But  if  the  sheriff  had  neglected  his  duty,  it  was  for  the 
defendant  to  take  advantage  of  it  in  a  proper  manner,  and 
there  was  no  ground  for  depriving  the  plaintiff  of  the  ad- 
vantage which  he  had  properly  gained.  The  money  had 
been  paid  to  the  plaintiff  as  a  satisfaction  of  his  demand, 
and  no  power  existed  under  the  statute  to  compel  him  to 
return  it.  The  object  of  the  plaintiff's  first  application 
was  to  have  the  money  handed  over  to  him  in  payment,  and 
it  was  as  a  payment  only,  and  not  as  a  deposit,  that  the 
Court  could  order  it  to  be  given  to  him.  If  the  allegation 
which  the  defendant  made  were  true  as  to  the  neglect  of 
the  sheriff,  it  was  in  his  power  to  have  come  to  the  Court, 
and  to  have  represented  the  facts  before  the  time  elapsed, 
and  to  have  obtained  an  extension  of  the  time  limited. 
Geach  v.  Coppin  (a),  was  a  case  in  point.  In  Sirqford  v. 
Love  (6),  the  money  had  been  paid  in  in  time,  and  the 
same  fact  appeared  in  the  case  of  Rawe  v.  Softly  (c). 

Bompas,  Serjt.,  and  Peiersdorff^,  in  support  of  the  rule, 
contended  that  the  money  must  be  considered  to  have 
been  deposited  in  the  hands  of  the  sheriff,  not  in  payment 
of  the  plaintiff's  demand,  but  to  abide  the  event  of  the 
suit :  7  &  8  Geo.  4,  c.  71,  s.  2.  The  Courts  had  exercised 
power  in  cases  of  payment  of  money  into  Court,  analo- 

(a)  Ante,  Vol.  3,  p.  74.  (6)  Id.  p.  593.  (c)  6  Bing.  634. 
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1838.  gous  to  tbat  which  they  had  used  in  cases  of  baili  and  it 
was  equally  competent  for  them  to  act^  in  such  cases,  in 
the  same  manner  as  they  had  acted  in  setting  aside  the 
assignment  of  the  bail  bond.  If  the  defendant  had  put  in 
bail,  he  would  have  been  entitled  to  come  to  the  Court 
under  the  statute  already  cited,  and  to  ask  to  have  the 
assignment  of  the  bail  bond  set  aside.  The  effect  of  the 
statute  was  to  give  an  additional  protection  to  the  sheriff*; 
the  sheriff*  was  either  the  servant  of  the  Court  or  of  the 
plaintiff^  He  could  not  be  the  servant  of  the  defendant, 
and  he  therefore  had  no  control  over  him,  but  in  the  pre* 
sent  case  the  act  was  the  act  of  the  sheriff*,  and  he  was 
employed  by  the  plaintiff*.  From  the  case  otStanforih  v. 
M*Cann  (a),  it  appeared  that  it  was  sufficient  to  pay  the 
10/.  into  Court  at  any  time  before  the  time  for  doing  so 
expired,  and  the  defendant  therefore  had  his  election,  up 
to  the  time  at  which  bail  should  have  been  put  in,  as  to 
what  course  he  would  take.  The  act  ought  not  to  be  con- 
strued strictly  but  liberally,  in  order  that  the  defendant 
might  have  an  opportunity  of  going  to  trial  on  the  merits, 
if  he  possessed  any.  This  rule  had  already  been  acted 
upon;  for,  if  the  statute  must  be  construed  strictly,  a 
render  would  not  be  sufficient  to  satisfy  its  provisions ; 
but  there  were  numerous  cases  in  which  a  render  had 
been  held  equivalent  to  putting  in  and  perfecting  bail : 
Chadmck  v.  Baitye  (6),  Harford  and  Others  v.  Har- 
ris (c),  Gould  v.  Berry  {d),  Douglass  v.  Stanbrough  (e) 
If  the  plaintiff*  took  the  money  in  satisfaction,  he  should 
have  done  some  act  by  which  his  intention  would  be 
shewn,  but  he  had  taken  no  steps  by  which  his  object  was 
clearly  expressed.  Where  money  had  been  paid  into 
Court  under  the  statute  of  George  4,  in  order  to  give  the 


(a)  Ante,  Vol.4,  p.  367*  (<0  1  Chit.  Rep.  145. 

{h)  3  M.  &  Sel.  283.  (e)  3  Ad.  &  El.  316. 

(c)  4  Taun.  669. 
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plaintiff  a  right  to  it,  be  must  have  obtained  judgmenti  1838. 
and  this  proposition  was  supported  not  only  by  the  cases » 
but  by  the  words  of  the  statute  itself:  Butt  v.  Twmer  (a). 
And  it  appeared  from  Johnson  ▼•  fVatt  {b),  that  money 
paid  into  Court  in  lieu  of  baily  could  not  be  paid  out»  un- 
less judgment  had  beenobtained^or  the  suit  was  otherwise 
legally  determined.  Here,  however^  there  was  no  termina- 
tion of  the  8uit|  but  it  was  still  pending,  and  in  (he  event 
of  any  future  action  being  bpought,  there  would  be  no 
bar  to  it,  for  this  could  not  be  treated  as  a  case  of  pay- 
ment* 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now,  in  Hilary  Term,  delivered  the  judg- 
ment of  the  Court. — After  recapitulating  the  facts  of  the 
case  as  they  appeared  in  argument,  he  said,  it  has  been 
insisted  that  the  plaintiff  ought  not  to  have  been  permit- 
ted to  take  the  money  out  of  Court,  after  the  additional 
10/.  for  costs  had  been  paid  in,  and  that*  at  all  events, 
as  the  defendant  was  not  to  blame,  and  merits  are  now 
sworn  to,  the  money  ought  not  to  be  retained  by  the  plain- 
tiff^ without  his  proceeding  in  the  action ;  but,  upon  full 
consideration,  we  are  of  opinion  that  the  defendant  is 
not  entitled  to  the  relief  which  he  seeks,  and  that  this 
rule  must  therefore  be  discharged.  The  time  for  putting 
in  bail  expired  on  the  5th  May,  and  no  bail  was  then  put 
in ;  the  plaintiff  was,  therefore,  by  the  terms  of  the  act  of 
43  Geo.  3|  c.  46,  s.  S,  entitled  to  have  the  money,  which 
had  been  deposited,  paid  over  to  him.  If,  indeed,  bail 
had  been  put  in  within  due  time,  the  plaintiff  would  not 
have  been  entitled  to  the  money  until  the  time  for  per- 
fecting the  bail  had  expired,  and  the  defendant  would 
have  been  allowed  till  the  expiration  of  that  time  to  pay 
the  additional  10^.  under  the  statute  of  7  &  8  Geo.  4,  c.  71, 

(a)  1  M.  &  W.  47.  (b)  Ante,  Vol.  4,  p.  316. 
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1838.  8*  2.  But,  in  a  case  where  no  bail  have  been  put  in  within 
the  proper  time^  the  right  of  the  plaintiff  must  necessarily 
attach  as  soon  as  the  time  for  that  proceeding  has  passed, 
because  no  time  for  duly  perfecting  bail  can  be  predicated 
of  bail  which  have  never  been  put  in.  In  the  cases  cited 
of  Rawe  ▼•  Softly ^  Stanforth  v.  M^Cann,  and  Straford  v. 
LovCf  bail  had  been  regularly  put  in»  and  the  Court  held 
that  the  defendant  had  a  right,  till  the  time  of  perfecting 
bail  had  expired,  to  take  advantage  of  the  7  &  8  Oeo*  4, 
c.  71,  s.  2.  But,  on  the  other  hand«  in  the  case  of  New^ 
man  v.  Hodgson  {a\  money  had  been  deposited  with  the 
sheriff  in  lieu  of  bail,  and  was  paid  into  Court  in  pursu- 
ance of  the  act;  but  bail  was  not  perfected  in  time,  and 
it  was  held  that  the  plaintiff  could  not  take  the  money  out 
of  Court,  though  the  defendant  had  rendered  himself 
since  the  time  of  putting  in  bail,  there  being  no  affidavit 
of  merits,  and,  in  that  case,  the  Court  say  that  it  was  ana- 
logous to  an  application  to  stay  proceedings  commenced 
on  a  bail  bond  where  bail  had  not  been  perfected  in  time, 
in  which  an  affidavit  of  merits  was  always  required.  It 
has  been  settled,  that  if  bail  above  be  not  put  in  within 
the  eight  days  mentioned  in  the  writ,  the  plaintiff  is  enti- 
tled to  an  assignment  of  the  bail  bond,  and  to  proceed  on 
it  immediately :  Hillary  v.  Rowles  {b),  and  Geach  v.  Cop^ 
pin.  In  this  case,  if,  upon  shewing  cause  against  a  for- 
mer rule^  an  affidavit  of  merits  had  been  produced^  the 
Court,  (as  the  second  10^  had  then  been  paid,  although 
too  late),  might  possibly  have  refused  to  make  the  rule  ab- 
solute, but  after  the  plaintiff,  who  is  not  in  fault,  has  vir- 
tually received  the  money  under  the  authority  of  a  rule*  of 
Court,  which  was  regularly  made,  in  consequence  of  a  de- 
fault on  the  part  of  the  defendant,  we  think  the  Court 

ought  not  to  interfere. 

Rule  discharged  (c). 

(a)  2  B.  &  Ad.  422.  (6)  Ante,  Vol.  2,  p.  201. 

(c)  See  Ferrall  v.  Alexander^  ante,  Vol.  I,  p.  132. 
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Collins  v.  Aaron. 

jDAYLEY,  in  Michaelmas  Term,  moved  for  a  rule  nisi,  Wbensnap« 
calling  on  the  plaintiff  to  shew  cause  why  so  much  of  an  at'^amben  '  ^ 
order  of  Mr.  Justice  Park,  made  at  Chambers  on  the  18th  J^Sj^"™^*^^ 
Noyember,  should  not  be  rescinded,  as  related  to  the  costs  an  order  for  an 

amendment  of 

of  an  amendment,  and  why  the  defendant  should  not  be  the  dedarmtion, 
allowed  to  plead  de  novo,  and  also  why  it  should  not  be  the  power  of* 
referred  to  the  Master  to  tax  the  costs  of  the  amendment,  determining  the 

amount  of  coets 

It  appeared  that  the  action  was  brought  to  recover  the  to  be  paid,  aa 
amount  of  value  of  goods  sold  and  delivered  to  the  defen-  for  making 
dant,  and  the  plaintiff  laid  his  damages  at  100/.  on  the  ^^^  '^^^' 
count  for  goods  sold,  and  100/.  on  an  account  stated,  but 
he  delivered  a  bill  of  particulars,  in  which  he  claimed  the 
sum  of  85/.  as  the  balance  of  an  account  amounting  to 
419/,  14f.  To  this  declaration  the  defendant  pleaded  two 
pleas^  the  first  of  which  was  the  general  issue,  and  the 
second  was  a  plea  alleging  that  the  plaintiff  had  accepted 
the  sum  of  830/.  in  full  satisfaction  of  his  whole  demand. 
The  plaintiff  then  applied  to  the  learned  Judge,  at  Cham- 
bers, for  leave  to  amend  his  declaration,  and  the  summons 
being  attended  by  the  defendant's  attorney,  it  appeared 
that  the  only  amendment  required  was  to  alter  the  amount 
of  the  damages  to  500/,  in  each  of  the  counts  of  the  de- 
claration. The  defendant  opposed  the  application,  but 
desired  that  if  it  were  granted  he  should  be  allowed  to 
plead  de  novo.  This,  however,  was  refused  by  the  learned 
Judge,  and  the  order  for  the  amendment  of  the  declara- 
tion was  made  on  payment  of  costs.  The  parties  went 
before  the  Prothonotary  to  have  the  costs  taxed,  but  some 
difficulty  arose,  in  consequence  of  which  the  matter  was 
referred  back  to  the  learned  Judge,  who  said  that  as  ther? 
was  a  difficulty  in  the  case,  he  would  tax  the  costs  himself, 
and  he  did  so  accordingly,  allowing  the  defendant  3s.  4icL, 


4^4  CASES  ON  POINTS  OF  PRACTICE,  C.  P. 

1838.        and  the  order  was  then  altered  that  the  plaintiff  should  be 
"     "  at  liberty  to  amend  on  payment  of  3*.  4flJ.  costs. 


V. 
A  A  ROW. 


A  rule  nisi  having  been  granted, 

Wilde,  Serjt.,  in  Hilary  Term,  appeared  to  oppose  its 
being  made  absolute. 

The  Court,  however,  called  upon 

BayUy  to  support  the  rule. — He  contended  that  that 
portion  of  the  order  which  had  reference  to  the  costs  was 
irregular,  for  a  Judge  at  chambers  had  no  power  to  tax 
the  costs.  Even,  however,  if  the  Court  should  be  against 
him  on  that  point,  he  should  submit  that  3«.  4c/.  was  not 
sufficient  to  give  for  an  amendment.  There  were  two 
scales  of  taxing  costs,  one  of  which  was  to  be  used  where 
the  sum  sought  to  be  recovered  was  less  than  SO/.,  and  the 
other  where  it  was  more  than  that  sum,  but  here  the 
amount  being  over  20/.  the  defendant's  attorney  was  at 
least  entitled  to  6s*  8c/.  for  his  attendance. 

TiNDAL,  C.  J. — It  is  quite  clear  that  the  defendant  was 
wrong  when  he  was  before  the  Judge,  on  this  amendment 
to  insist  upon  his  having  a  right  to  plead  de  novo  instead 
of  his  praying  to  be  permitted  to  amend  bis  plea,  for  a 
very  little  amendment  would  have  served  to  adapt  it  to  the 
alteration  of  the  amount  of  the  damages  in  the  declaration. 
The  declaration  originally  contained  general  counts  for 
work  and  labour,  and  for  goods  sold,  and  100/.  was  laid 
as  the  sum  sought  to  be  recovered  as  damages.  The 
plaintiff  delivered  his  bill  of  particulars,  saying  that  his 
original  demand  was  334/.,  but  that  it  was  now  only  85/. ; 
then  the  defendant,  seeing  the  fair  way  in  which  the  plain- 
tiff had  framed  his  bill,  turns  it  directly  against  him,  and 
puts  in  a  plea  alleging  that  he  had  paid  334/.  in  bar  of  the 
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action*  This  compelled  the  plaintiff  to  go  before  a  Judge,  1838. 
and  he  then  says,  "  Give  me  leave  to  alter  my  claim  of 
100/.  to  500;."  The  plea  which  the  defendant  then  had 
on  the  record  would  have  been  sufficient  with  some  alter- 
ation, and  if  he  had  said  '*  I  must  alter  my  plea  so  as  to 
meet  the  amended  declaration/' it  would  have  been  enough, 
and  his  application  would  have  been  immediately  granted ; 
but,  instead  of  that,  he  demands  to  be  permitted  to  plead 
de  novo,  but  his  object  was  only  to  gain  time,  and  therefore 
I  think  the  learned  Judge  was  right  in  refusing  it.  As  to 
the  sum  of  Ss.  4fd*  being  allowed  for  costs,  it  would  have 
been  enough  if  the  matter  had  taken  the  course  which  it 
should  have  done,  and  the  defendant  ought  not  to  have 
any  more. 

Park,  J. — I  will  not  say  any  thing  upon  the  subject  of 
the  case,  except  to  express  myself  of  the  same  opinion 
with  my  Lord  Chief  Justice ;  but  I  must  say  that  I  am 
surprised  that  such  a  motion  should  have  been  made. 

Vauoham,  J. — One  great  object  of  all  the  Courts  is  to 
diminish  the  expenses  attending  the  prosecution  of  suits 
at  law.  Now,  here  there  were  three  counts  in  the  decla- 
ration, in  each  of  which  damages  to  the  amount  of  100/. 
only  were  claimed.  Then  the  defendant  wishes  for  parti- 
culars of  the  demand,  and  the  plaintiff  candidly  delivered 
particulars  giving  credit  for  SSiL  which  had  been  paid, 
and  claiming  85/.  only,  so  that  the  defendant  knew  the 
existing  demand  to  amount  only  to  that  sum.  Then  the 
defendant,  in  order  to  drive  the  plaintiff  into  a  corner,  and 
to  make  it  necessary  that  he  should  amend  his  declaration, 
puts  a  plea  on  the  record  which  is  not  fair  to  the  plaintiff. 
The  amendment  of  the  declaration  is,  by  this,  rendered 
necessary,  and  on  its  being  granted,  the  defendant  comes 
forward  and  demands  to  plead  de  novo.  As  to  the  power 
of  the  Judge  to  tax  the  costs,  it  is  said  that  he  has  no 
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power  to  perform  any  such  duty,  but  that  the  parties 
should  go  to  the  Master.  When  it  is  recollected,  how- 
ever, that  the  Master  is  only  a  ministerial  oiBcer  of  the 
Court,  it  will  be  seen  that  the  Judge  may  claim  a  right  to 
perform  the  office  himself  if  he  is  willing  to  do  so. 

BosANQUET,  J. — I  think  the  defendant  has  brought  this 
inconvenience  entirely  on  himself  by  taking  an  unfair  ad- 
vantage of  the  plaintiff's  candour,  and  he  must  take  the 
consequences  of  it  With  regard  to  the  amount  of  costs^ 
there  is  no  doubt  that  the  Judge  had  a  right  to  fix  the 
sum  to  be  allowed,  and  I  am  sure  that  if  the  defendant  had 
demanded  a  reasonable  sum  it  would  have  been  granted. 

Rule  discharged,  with  costs. 


Gayloh  V,  Farrant. 
Where,  in  re-       X  HIS  ^^as  an  action  of  replevin,-  and  the  avowry  was  for 

plevin,  the  de-  •  /        n  .  i   .      .«* 

fendant  avowed   three  quarters  of  a  year  s  rent  due  from  the  plamtin,  at 
tereofa^^^s     ^  yearly  rent  of  115/.,  payable  quarterly,  and  the  plaintiff 

rent  under  a 
holding  from 
him,  and  at 
the  trial,  the 
principal  ques- 
tion was  whe- 
ther the  rent 
was  1152.  or 
100/.,  and 
whether  it  was 
quarterly  or 
half  yearly, 
and  the  jury 
found  tliat  it 
was  115/.,  and 
that  it  was  half 
yearly,  and 
that  finding  was 
entered  on  the 
record,  the 
Court  allowed 
the  avowry  to 

be  amended  under  the  3  &  4  Will.  4,  c.  42,  s.  24,  although  the  plaintiff  gave  notice  of  his  intention 
to  oppose  any  amendment,  and  to  rely  on  the  variance. 


pleaded  non  tenuit  and  riens  in  ariere.  The  questions 
which  were  most  in  dispute  at  the  trial  were,  whether  the 
payment  of  the  rent  should  be  half-yearly  or  quarterly, 
and  whether  the  holding  was  at  a  yearly  rent  of  115L  or 
100/. ;  and  it  appeared  that  three  weeks  before  the  trial, 
the  defendant's  attorney  gave  notice  to  the  plaintiff,  that 
if,  at  the  trial,  any  variance  should  appear  between  the 
contract  of  tenancy  set  out  in  the  avowry,  and  the  evi- 
dence adduced  to  support  it,  either  as  to  the  amount  of 
the  rent  reserved,  or  the  mode  in  which  it  was  to  be  paid* 
application  would  be  at  once  made  for  leave  to  amend  the 
avowry,  and  proceed.     A  sum  of  77/.  was  paid  into  Court 
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by  the  plaintiff  for  three  quarters  rent  of  the  premises  to  1888. 
Christmas,  mentioned  in  the  avowry,  and  costs  up  to  that 
time ;  and  on  a  subsequent  day,  the  plaintiff  gave  notice 
that  he  should  oppose  any  amendment,  and  should  rely 
on  the  variance.  The  cause  was  tried  at  the  Devonshire 
assizes  before  Tindal,  C.  J.,  and  the  jury  found  that  the 
rent  was  payable  half  yearly,  and  that  the  amount  in 
arrear  was  57/.  10^.,  so  establishing  the  yearly  amount  to 
be  115/*,  and  this  finding  was  entered  on  the  record* 

Wilde,  Serjt,  and  Barstow^  now  shewed  cause  against  a 
rule  which  had  been  obtained  by  Crawder,  to  enter  the 
verdict  for  the  defendant  on  both  issues,  and  to  increase 
the  arrears  of  rent  by  the  amount  of  one  quarter,  or  to 
amend  the  avowry  by  altering  the  allegation  of  a  quarterly 
into  a  half  yearly  holding,  on  the  ground  that  the  plaintiff 
having  paid  money  into  Court  on  an  avowry,  by  which  a 
quarterly  holding  was  alleged,  was  precluded  from  setting 
up  a  half  yearly  holding*  It  was  now  contended  that  this 
was  a  case  in  which  the  Court  could  not  exercise  any 
jurisdiction  to  amend.  The  statute,  under  which  the 
amendment  was  proposed  to  be  made,  was  the  S  &  4 
Will.  4,  c.  4&,  ss.  23  and  S4.  The  SSrd  section  enacted, 
*'  That  it  shall  be  lawful  for  any  Court  holding  plea  in 
civil  actions,  and  any  Judge  sitting  at  Nisi  Prius,  if  such 
Court  or  Judge  shall  see  fit  to  do  so,  to  cause  the  record, 
writ,  or  document,  on  which  any  trial  may  be  pending 
before  any  such  Court  or  Judge,  when  any  variance  shall 
appear  between  the  proof  and  the  recital,  or  setting  forth 
on  the  record,  writ,  or  document  on  which  the  trial  is 
proceeding  of  any  contract,  custom,  prescription,  name, 
or  other  matter,  in  any  particular  or  particulars,  in  the 
judgment  of  such  Court  or  Judge,  not  material  to  the 
merits  of  the  case,  and  by  which  the  opposite  party  cannot 
have  been  prejudiced  in  the  conduct  of  his  action,  prose- 
cution, or  defence,  to  be  forthwith  amended  by  some 
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Idas.        officer  of  the  Court  or  otherwise."    Sect  24  of  the  act 
'  provided,  **  That  the  said  Court  or  Judge  shall  and  may, 

V.  if  they  or  he  shall  think  fit,  in  all  such  cases  of  variance, 

ARRAKT.  jpg^^i^ j  ^f  causing  the  record  or  document  to  be  amended 
as  aforesaid,  direct  the  Jury  to  find  the  fact  or  facts  ac- 
cording to  the  evidence,  and  thereupon  such  finding  shall 
be  stated  upon  such  record  or  document ;  and  notwith- 
standing the  finding  on  the  issue  joined,  the  said  Court, 
or  the  Court  from  which  the  record  has  issued,  shall,  if 
they  think  the  said  variance  immaterial  to  the  merits  of 
the  case,  and  the  misstatement  such  as  could  not  have  pre- 
judiced the  opposite  party  in  the  conduct  of  the  action,  or 
defence,  give  judgment  according  to  the  very  right  and 
justice  of  the  case/'  The  matter  proposed  to  be  amended 
here  was  not  immaterial,  but  on  the  contrary,  the  questions, 
whether  the  holding  was  quarterly  or  half  yearly,  and 
whether  the  rent  was  100/.  or  115/.  were  the  real  ques- 
tions in  dispute;  and,  besides,  the  defendant  was  in- 
formed by  the  plaintiff  of  his  intention  to  oppose  the 
amendment 

Crowder  was  stopped  by  the  Court. 

Tin  DAL,  C*  J* — It  appears  to  me  that  this  case  falls 
within  the  principle  and  spirit  of  the  statute.  The 
ground  on  which  leave  to  amend  is  applied  for  here  is, 
that  the  variance  is  immaterial  to  the  merits  of  the  case, 
and  the  misstatements  are  such  as  could  not  prejudice  the 
party ;  but  whether  this  was  or  was  not  a  material  part  of 
the  averment  must  depend  on  the  course  which  was  taken 
at  the  trial ;  and  the  only  question  there  was,  whether 
the  holding  was  at  115/.  or  100/.  a  year.  The  plaintiff's 
counsel  never  stated  such  an  objection  as  this  at  all,  but 
said  that  at  the  first  part  of  the  holding  the  rent  was  1 15/., 
and  that  in  1834  a  new  arrangement  was  made,  by  which 
it  WHS  reduced  to  100/.,  and  so  Tar  was  the  plaintiff  from 
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being  prejudiced  by  anything  which  appeared  on  the  re^         1838. 

cord,  all  the  evidence  which  could  at  all  support  his  case       gaylor 

was  produced.     The  main  question,  therefore,  being  the  «'• 

amount  of  rent,  he  is  now  endeavouring  to  avail  himself  of 

an  objection  in  point  of  form,  and  which  does  not  affect 

the  merits  at  all,  for  the  payment  of  three  quarters  rent 

into  Court  shews  a  consciousness  to  exist  in  his  own  mind 

that  the    holding   was   quarterly,   and   not   half  yearly. 

Now  the  notice  which  was  delivered  could  not  prejudice 

the  plaintiff,  because  it  had  the  effect  of  putting  him  on 

his  guard,  that  an  application  for  an  amendment  would 

be  made  in  case  of  a  variance  ;  and  the  question  now  is, 

whether  it  ought,  in  sound  justice^  to  be  permitted  to  be 

made.     I  think  that  we  should  allow  the  amendment^  but 

on  payment  of  costs. 

Rule  absolute. 


Whittaker  and  Others  v.  Mason. 

rrlLDE,  Serjt.,  obtained  a  rule  calling  on  the  plaintiff  The  plaintiff 
to  shew  cause,  why  all  proceedings  in  this  action  should  underVcon- 
not  be   stayed,  the  defendant  having  become  bankrupt  ch^^Jfb^^J' 
and  obtained  his  certificate.     It  was  an  action  brought  and  the  defend- 
by  the  plaintiffs  to  recover  damages  for  a  breach  of  con-  trial  of  the  ac- 
tract,  for  not  paying  for  certain  books  sold  and  deUvered  Some  a*bank^' 
by  bills  of  exchange^  with  security  for  their  being  paid.  "T^^  ^^^  P^"n- 
The  defendant  pleaded,   that,   by  the  custom  of  the  the  price  of  the 
trade,  he  was  not  bound  to  give  the  security  required,  and  ^at .  but  the   ^ 
he  also  pleaded  non-assumpsit  to  a  common  count  in  the  ?®^«»5®°'  *!?^* 

»^  ^  ing  obtained 

declaration  upon  an  account  stated.  bis  oertiBcate, 

The  plaintiff  replied  de  injuri&,  to  the  plea  alleging  the  still  entitled  to 
custom  of  the  trade,  and  joined  issue  on  the  other  plea,  byproviso.*™ 
The  replication  was  demurred  to  by  the  defendant,  and 
judgment  was  given  in  his  favour.     Judgment  upon  the 
demurrer  was  signed  in  November^  1835,  the  action  bav- 
voL.  vr.  Q  Q  D.  p.  c. 
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1838.         ing  been  commenced  on  the  28th  of  January  in  the  same 
^^^^^  year,  but  all  proceedings  for  the  recovery  of  the  defend- 

V.  ant's  costs  on  the  demurrer  were  stayed,  until  after  the 

trial.  The  plaintiffs  had  given  notice  of  trial  for  the  sit- 
tings in  Michaelmas  Term,  1835,  but  the  notice  was  coun- 
termanded on  judgment  on  the  demurrer  being  obtained 
by  the  defendant,  and  in  the  December  following,  the  de- 
fendant became  bankrupt.  The  affidavit  in  support  of 
the  rule  in  which  these  facts  were  alleged,  then  went  on 
to  state,  that  the  plaintiffs  had  proved  their  debt  amount- 
ing to  861L  4«.2dL  under  the  fiat,  and  that  they  bad  since 
received  a  dividend  out  of  the  estate,  and  the  defendant 
had  obtained  his  certificate.  An  offer  was  made  in  No- 
Tember  1837,  on  the  part  of  the  defendant,  to  stay  all 
proceedings  in  the  action,  the  plaintiffs  entering  a  nolle 
prosequi  and  paying  the  costs  of  the  demurrer ;  but  these 
terms  having  been  declined,  the  defendant's  attorney  gave 
notice  that  he  should  proceed  to  the  trial  of  the  cause  by 
proviso,  and  the  present  rule  was  in  consequence  ob- 
tained. 

Kelly  now  shewed  cause,  and  submitted  that  the  pre- 
sent proceeding  was  not  one  within  the  6  Oeo»  4,  c.  16,  s. 
£9,  which  contemplated  those  cases  only  where  plaintiffs 
had  properly  brought  actions  which  they  could  maintain. 
The  present,  however,  was  an  application  on  the  part  of 
the  defendant's  attorney,  the  object  of  which  was  to  re- 
cover the  costs  to  which  he  would  be  entitled  in  the  event 
of  the  defendant  obtaining  judgment  in  the  action.  The 
statute  in  question  provided,  that  where  a  party  proved 
his  debt  under  a  commission,  it  should  be  taken  to  be 
an  election  on  bis  part  not  to  proceed  by  action. 

Wildet  Serjt.,  in  supporting  the  rule,  contended,  that 
the  plaintiff,  having  made  his  election  to  proceed  under 
the  commission,  ought  not  to  be  forced  on  to  trial  by  such 


Whittakbr 


Mason. 
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means  as  were  proposed  to  be  adopted  here.    The  only        1838. 
damsges  which  the  plaintiff  could  now  recover  would  be 
the  price  of  the  books^  but  he  had  already  received  a  «. 

dividend  on  them.  The  real  object,  then,  of  the  de- 
fendant's attorney,  was  only  to  obtain  the  costs  of  the 
interlocutory  judgment  on  this  demurrer.  It  was  the  at* 
torney  who  was  now  before  the  Court,  and  his  object 
was  to  go  on  without  the  permission  or  direction  of  his  cli* 
ent.  The  defendant  had  now  no  interest  whatever  in  the 
cause,  and  the  Court  would  not  sanction  such  a  course, 
as  an  attorney  forcing  on  the  plaintiff  under  such  circum- 
stances. 

TiNDAL,  C.  J. — ^We  have  no  right  to  interfere  with  de- 
fendants in  ordinary  cases,  and  prevent  them  from  taking 
down  a  cause  by  proviso,  for  that  is  the  mode  by  which  it 
has  been  determined  that  a  plaintiff  shall  be  prevented 
from  keeping  a  cause  hanging  over  the  head  of  a  party 
for  an  indefinite  time.  The  only  questions  therefore  are, 
whether  the  case  falls  within  the  Bankrupt  Act,  and  whe- 
ther it  may  be  said  that  the  plaintiff  has  made  his  elec- 
tion; and,  secondly,  whether  it  is  the  defendant  who 
now  is  before  us.  On  the  first  point,  as  to  whether  this 
case  is  within  the  statute,  I  must  say  that  I  feel  great  dif- 
ficulty in  saying  that  it  is  a  case  contemplated  by  the  act. 
It  appears,  that  the  action  was  commenced  in  January, 
1835,  and  the  declaration  contained  a  special  count  to  re- 
cover damages  for  not  giving  bills  of  exchange,  according 
to  conditbns  of  sale,  and  if  it  had  gone  down  to  trial  im- 
mediately, it  does  not  appear  to  me  that  the  plaintiff 
would,  in  strictness,  have  been  entitled  to  recover  any 
more  damages  than  the  amount  of  the  bills;  at  the  same 
time,  it  is  by  no  means  certain  that  the  jury  would  have 
given  damages  for  the  amount  which  the  books  were 
worth,  when  the  bills  became  due.  Now,  the  plaintiff, 
when  the  defendant  became  bankrupt,  appeared  before 

qg2 
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the  commissioners  and  proved  the  amount  of  his  debt, 
which,  it  appears  by  the  custom  of  the  trade,  was  then 
due;  but  I  do  not  see  that  that  was  proving  the  demand 
in  respect  to  which  this  action  was  brought. 

The  next  question  is,  whether  the  defendant  is  in  re- 
ality before  us,  and  there  is  no  affidavit  produced  that  he 
is  the  person  who  now  puts  the  process  of  the  Court  in 
motion.  Supposing  the  defendant  does  not  appear  to  have 
authorised  this  step  to  have  been  taken,  the  attorney  is 
putting  him  in  a  position  hkely  to  bring  him  into  a  diffi« 
culty ;  because^  supposing  a  verdict  should  pass  against 
him,  there  would  be  a  remedy  against  him  who  was  so 
lately  become  a  certificated  bankrupt,  while,  on  the  other 
hand,  in  the  event  of  the  termination  of  the  suit  being  un- 
favourable to  the  plaintiff,  he  has  to  pay  all  the  costs.  It 
would  be  most  expedient,  then,  for  us  to  take  the  middle 
course,  which  will  best  meet  the  justice  of  the  case.  Costs 
are  already  due  from  the  plaintiff  on  the  demurrer,  and, 
I  think,  that  on  their  being  paid,  a  stet  processus  should 
be  entered ;  but  if  this  is  not  acceded  to,  the  rule  must  be 
discharged. 

Rule  accordingly. 


Parsons  v.  Pitcher. 

rVlLDEi  Serjt.,  shewed  cause  against  a  rule  which  had 
been  obtained  by  W.  U.  Watson^  for  a  review  of  the  taxa- 
tion of  the  costs  in  the  action.  It  was  an  action  brought 
to  recover  a  sum  of  16/.,  and  it  was  commenced  in  August 
last,  but  the  defendant  having  offered  to  settle  the  action 
for  13/.,  which  the  plaintiff  refused  to  accept,  no  step  was 
taken  until  the  21st  October.  A  summons  was  then  taken 
out  by  the  defendant,  calling  on  the  plaintiff  to  shew  cause 

take,  and  sub- 
sequently, on  his  proceeding  with  the  action,  the  defendant  obtains  an  order  to  pay  \\L  8«.  into 
court,  but  neglects  to  proceed  on  it,  in  consequence  of  which  the  plaintiff  takes  subsequent  steps, 
but  eyentually,  on  the  money  being  paid  into  court,  he  accepts  it,  the  plaintiff  is  entitled  to  costs 
only  up  to  the  time  at  which  the  order  was  made. 


Where  the 
plaintiff  has 
brought  an 
action  against 
the  defendant 
to  recoTer  a 
sum  of  16A, 
and  the  defen- 
dant offers  him 
131.  in  satis- 
faction of  his 
demand,  which 
he  refuses  to 
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Mfhy,  on  the  payment  of  1 1/.  8s. ,  he  should  not  discontinue  1838. 
the  action,  or  why,  if  he  should  refuse  to  accept  that  sum, 
he  should  not  be  deprived  of  all  subsequent  costs ;  and 
on  the  ^7th  of  the  same  month  an  order  to  that  effect  was 
obtained.  The  defendant,  however,  neglected  to  act 
upon  it,  and  on  the  6th  November  the  plaintiff  wrote  to 
him,  and  gave  him  notice  that  if  he  meant  to  obey  the 
order  he  should  pay  the  money  into  Court,  but  that  if  he 
did  not  immediately  pay  in  the  money,  further  proceedings 
would  be  taken.  No  answer  was  returned  to  this,  and 
the  plaintiff,  in  consequence,  delivered  a  declaration  on 
the  9th  of  the  month,  and  then,  on  the  13tb,  the  defend- 
ant paid  in  the  money.  The  plaintiff  took  it  out  and 
stayed  proceedings,  and  immediately  afterwards  went 
before  the  Master  to  tax  the  costs,  and  costs  were  allowed 
as  if  the  order  had  not  been  obtained.  It  was  now  con- 
tended that  the  plaintiff,  by  the  neglect  of  the  defendant, 
had  been  compelled  to  proceed  with  the  action,  and  that, 
therefore,  the  Master  was  right  in  allowing  him  his  costs 
up  to  the  time  of  the  money  being  paid  into  Court. 

IV,  H,  Watson,  in  support  of  the  rule,  submitted  that 
it  must  be  made  absolute  for  a  review  of  the  taxation  of 
the  costs,  those  only  being  allowed  which  were  incurred 
up  to  the  time  of  making  the  order.  The  plaintiff's  con- 
duct in  the  action  must  be  considered  vexatious  in  his  not 
having  accepted  the  sum  originally  offered  to  him.  James 
V.  Raggett  (a)  was  a  case  in  which  the  marginal  note  was^ 
'*  An  action  was  brought  for  two  separate  sums  of  money, 
one  of  which  the  defendant  offered  to  pay,  with  all  costs  to 
that  time.  The  plaintiff's  attorney,  however,  refused  to 
stay  proceedings  on  those  terms,  and  the  defendant  paid 
that  sum  into  Court ;  but  the  plaintiff  afterwards  finding 
that  he  could  not  support  the  action  for  the  other  part  of 

(a)  2  B.  &  Aid.  776. 
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his  demand,  took  the  money  out  of  Court  and  discontinued 
the  action ;  tlie  Court  allowed  the  defendant  his  costs  from 
the  date  of  his  offer  to  pay  the  sum  paid  into  Court,  and 
directed  that  the  same  should  be  set-off  against  the  plain* 
tiff*'s  costs  previously  incurred."  In  the  present  case  the 
plaintiff^  clearly  refused,  and  the  decision  of  the  Court 
must  therefore  be  governed  by  the  case  cited.  Marryolt 
V.  Clapp  (a),  and  fVillis  v.  Darie  (6),  were  cases  to  the 
same  effect. 


TiNDAL,  C.  J. — I  cannot  distinguish  this  case  from 
James  v*  Raggett^  to  which  it  is  better  that  we  should 
adhere.  The  bill  of  costs  must,  therefore^  go  back  to  the 
Master. 

Rule  absolute. 


(a)  Ante,  Vol.  1;  p.  701. 


(h)  1  Tyr.  &  G.  603. 


A  party  suing 
in  a  superior 
court  for  the 
balance  of  an 
account,  the 
original  debt 
exceeding  5/., 
but  which 
has  been  re- 
duced to  zoit, 

is  not  liable  to 
costSi  under 
the  Tower 
Hamlets  Court 
of  Requeiu 
Act. 


Green  v.  Bolton. 

xyHANNELLf  on  behalf  of  the  plaintiff  in  this  action, 
shewed  cause  against  a  rule  which  had  been  obtained 
by  C  C.  Jones,  for  entering  a  suggestion  on  the  roll  to 
deprive  the  plaintiff*  of  his  costs,  and  for  the  allowance  of 
the  defendant's  costs  to  be  paid  by  the  plaintiff*  under  the 
Tower  Hamlets  Court  of  Requests'  Act,  2  Will.  4,  c  65, 
within  the  jurisdiction  of  which  the  defendant  resided. 
The  action,  it  appeared,  was  brought  to  recover  the  sum 
of  8/.,  the  balance  of  an  account,  but  on  the  trial  before 
the  sheriff*,  the  jury  returned  a  verdict  with  SOs.  damages 
only.  A  summons,  having  the  same  object  as  the  present 
rule,  was  taken  out  before  Park,  J.,  but  was  dismissed  on 
the  ground  that  it  was  not  shewn,  in  the  affidavits,  that  the 
defendant  was  liable  to  be  warned  and  summoned  to  the 
Court  of  Requests;  but  a  subsequent  summons  being  taken 
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out  before  Vaughan,  J.,  an  order  was  drawn  up  for  the  1838. 
stay  of  proceedings  until  the  present  application  should 
be  made.  The  statute  of  2  Will.  4,  c.  65,  was  passed  to 
amend  the  previous  act  of  S3  Geo.  S«  by  which  the  Court 
was  originally  established,  and  by  section  10  of  the  new 
enactment,  an  increased  jurisdiction  was  given,  the  amount 
recoverable  in  the  Court  being  altered  from  4/Os.  to  5L, 
but  it  was  provided  that  the  commissioners  should  have  no 
power  to  decide  upon  any  debt,  the  balance  of  an  account, 
if  the  original  debt  had  exceeded  5/.  in  amount  There 
was  also  a  provision  reserving  a  concurrent  jurisdiction 
with  the  superior  courts  where  the  amount  of  the  debt 
exceeded  40^.,  but  was  less  than  5L  He  objected,  first, 
that  the  application  was  too  late  ;  and,  secondly,  that  it 
was  the  duty  of  the  defendant  to  put  the  defence  on 
record,  on  which  he  now  sought  to  ground  the  present 
objection ;  but  the  only  point  on  which  the  Court  gave 
any  decision  was  the  following :  namely,  that  there  was 
nothing  in  the  language  of  section  10  of  the  new  act  which 
limited  the  operation  of  the  statute  to  sums  above  Ws. 
and  under  BL,  on  which  ground  the  rule  had  been  ob- 
tained ;  but  that,  on  the  contrary,  it  provided  that  nothing 
in  the  recited  act  of  Geo.  2,  should  empower  the  commis- 
sioners to  decide  in  cases  where  the  debt,  having  been 
above  6/.,  had  been  reduced  to  a  minor  sum. 

C.  C.  Jones,  contra,  submitted  that  if  this  construction 
were  adopted,  the  ^rd  section,  by  which  the  concurrent 
jurisdiction  with  the  superior  courts  was  reserved,  would 
be  useless.  Section  10  of  the  statute  2  Will.  4,  c.  65,  must 
be  taken  to  apply  to  those  cases  only  where  the  sum  really 
due  exceeded  40^.  in  amount,  and  was  less  than  51.,  but 
where  the  sum  recovered,  as  in  the  present  instance,  was 
less  than  40tf.,  the  law  stood  as  it  formerly  did  under  the 
old  act. 
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TiNDAL,  C.J. — We  are  unable  to  put  any  construction 
on  this  act  but  that  which  is  perfeclly  natural.  The  10th 
section  expressly  provides  that  nothing  contained  in  the 
recited  act^  or  in  that  act,  shall  give  the  commissioners 
power  to  decide  upon  debts  for  any  sums  being  the  balance 
of  an  account  originally  exceeding  5L  That  seems  to  ex- 
clude from  their  jurisdiction  the  balance  of  an  account, 
being  less  than  iOs.  even ;  if  it  was  originally  more  than 
5/.  Section  2S  only  provides  that  the  superior  courts 
shall  have  the  same  jurisdiction  which  they  had  before* 
The  words  seem  to  me  so  clear  that  I  can  put  no  other 
construction  on  them  than  that  suggested  on  the  part  of 
the  plaintiff. 


The  rest  of  the  Court  concurred. 


Rule  discharged. 


When  the  date 
of  the  writ  of 
•ummons  u 
omitted  in  the 
issue,  but  is 
supplied  in  tlie 
writ  of  trial, 
the  writ  of  trial 
will  be  set  aside, 
with  costs,  for 
irregularity. 

The  objec- 
tion is  not 
waived  bj  the 
defendant's  ap- 
pearing by  his 
attorney  at  the 
trial,  and  al- 
lowing the 
cause  to  pro- 
ceed, under 
protest. 


Blissett  V.  Tenant. 

rrlLDE,  Serjt.,  moved  for  a  new  rule  to  shew  cause, 
why  the  writ  of  trial  in  this  action  should  not  be  set  aside 
for  irregularity,  with  costs.  The  alleged  irregularity 
was,  that  the  writ  of  trial  varied  from  the  issue,  the  date 
of  the  writ  of  summons  being  inserted  in  it,  and  omit* 
ted  in  the  issue.  It  appeared,  that  the  cause  was  tried 
before  the  Secondary  on  the  22nd  of  December,  but  before 
the  jury  were  sworn,  the  defendant's  attorney  discovered 
the  variance,  and  objected  to  the  proceedings.  The 
Secondary,  however,  expressed  his  opinion,  that  the  trial 
must  go  on,  and  it  accordingly  proceeded,  the  defendant's 
attorney  conducting  the  case  of  his  client,  but  under  pro- 
test. A  verdict  was  eventually  found  for  the  plaintiff, 
with  1/.  Is.  6d.  damages,  the  action  having  been  brought 
to  recover  21.  2s.  It  was  now  contended,  that  the  writ  of 
trial  must  follow  the  issue,  and  tliat  as  a  date  was  inserted 
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in  it,  which  was  not  contained  in  the  issue,  there  was  a  1838. 
variance  which  was  fatal.  The  objection  was  twofold ; 
first,  that  the  date  of  the  writ  of  summons  was  omitted  in 
the  issue ;  and,  secondly,  that  the  writ  of  trial  did  not 
follow  the  issue.  The  case  of  Worihington  v*  Wigley  (a) 
was  precisely  in  point,  and  although  there,  the  defendant 
did  not  appear  to  take  any  part  in  the  proceedings,  yet  as 
the  defendant's  attorney  here  had  acted  under  protest, 
there  was  no  real  difference  between  the  cases.  Wight 
V.  Perrers  (6)  was  also  a  decision  in  support  of  the  appli- 
cation. In  Whipple  v.  Mardey  (c)  the  Court  set  aside  the 
trial,  on  the  ground  that  the  date  of  the  writ  of  summons 
which  was  inserted  in  the  writ  of  trial  was  inaccurate,  and 
they  ordered  the  writ  to  be  amended.  Edge  ▼•  Shaw  {d) 
also  had  reference  to  the  same  point.  In  Percival  v. 
Connell  {e)  the  Court  suspended  the  rule,  in  order  that  the 
plaintiff  might  amend ;  but  although  it  was  stated  that 
the  defendant  appeared  at  the  trial,  it  did  not  appear  that 
he  offered  any  objection  to  the  proceedings.  A  defen- 
dant had  no  means  of  preventing  the  cause  from  proceed- 
ing, but  when  he  allowed  it  to  take  the  usual  course 
under  protest,  he  did  all  that  was  in  his  power,  and  on 
this  ground  therefore,  no  objection  could  be  made.  In 
HoU  V.  Meddowcrqfi  {/)  a  common  jury  panel  was  re- 
turned, together  with  a  special  jury  panel ;  but  no  special 
jurymen  appeared,  and  although  the  defendant  objected 
to  it,  the  cause  was  tried  by  the  common  jurors ;  and 
Lord  Ellenboroughf  in  his  judgment,  there  said,  "  What 
might  have  been  the  efiect  of  the  defendant's  appearing 
at  the  trial,  and  making  a  defence,  without  any  protest 
against  trying  the  issue,  it  is  unnecessary,  at  present,  to 


(a)  Ante,  Vol.  6,  p. 209.  (d)  Ante,  Vol.4,  p.  189. 

(6)  Id.  p.  463.  (e)  3  Bing.  N.  C.  877- 

(c)  1  M.  &  W.  432.  (/)  4  M.  &  Sel.467. 
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1838.  inquire,  because  we  find  the  defendant  did  protest,  and  did 
all  in  bis  power  to  resist  the  proceedings*  I  cannot  agree 
that  it  amounts  to  a  consent  on  the  part  of  the  defendant, 
because  being,  as  it  were,  tied  to  the  stake  and  dragged 
on  to  trial,  he  endeavours  to  make  the  best  of  it/'  This 
opinion,  then,  was  decisive,  and  must  govern  the  Court  in 
the  judgment  which  they  should  give  on  this  portion  of 
the  present  case. 

James  shewed  cause  in  the  first  instance. — He  did  not 
propose  to  contend  that  there  had  not  been  a  non-com- 
pliance with  the  rules,  but  he  should  submit  that  the  de- 
fendant had  waived  the  objection,  by  accepting  the  issue 
without  applying  to  have  it  amended,  and  that  he  could 
not  now  take  advantage  of  his  own  neglect,  and  im- 
port the  irregularity  into  the  writ  of  trial.  He  might 
otherwise,  in  the  same  way,  bring  forward  an  objection 
to  the  declaration.  \T%ndal^  C.  J. — If  you  had  gone  on 
incorporating  the  irregularity  in  the  writ  of  trial,  it  might 
be  as  you  suggest,  but  by  what  right  does  the  plaintiff 
alter  the  record  ?]  The  writ  of  trial  was  correct,  and  that 
was  the  important  part,  as  from  it  the  record  was  made 
up.  There  was  a  case  decided  in  the  Exchequer  in 
the  course  of  the  present  term,  of  Farwig  v.  CocJcer^ 
ton  (a),  which  overruled  several  of  the  decisions  which 
had  been  referred  to  on  the  other  side*  It  was  held  there 
that  a  variance  between  the  issue  and  the  writ  of  trial 
might  be  amended  at  any  time,  and  that  decision  amount- 
ed in  fact,  further,  to  an  authority,  that  if  a  defendant 
attended  the  trial  and  fought  for  a  verdict,  notwithstand* 
ing  he  did  so  under  protest,  he  could  not  afterwards  take 
advantage  of  any  merely  formal  objection  to  set  aside  the 
writ  of  trial.     At  all  events,  even  though  the  rule  should 

(fl)  Ante,  p.  337. 


Tekant. 
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not  be  carried  to  this  extent,  the  defendant  would  be  en-  1838. 
titled  to  no  more  than  an  amendmenti  and  that  he  might  ^  '  " 
have  obtained  at  the  trial:  Cox  v.  Painter  {a).  This  _  v. 
might  be  derived  also  from  a  proviso,  which  appeared  in 
the  course  of  the  New  Pleading  Rules,  H.  T.  4  Will.  4  (6), 
which  was,  '*  Provided  that  in  case  of  non-compliance,  the 
Court  or  a  judge  may  give  leave  to  amend."  The  defend- 
ant, besides,  could  not  be  prejudiced  by  the  error,  for 
he  knew  the  date  of  the  writ  of  summons,  and  if  the  omis- 
sion of  that  date  in  the  issue  had  been  of  any  importance 
to  him,  he  would  have  taken  advantage  of  it  at  the  time, 
and  it  might  then  have  been  supplied.  Instead  of  his  do- 
ing so,  however,  he  suffered  the  cause  to  proceed ;  the 
trial  having  taken  place,  it  was  too  late  to  object.  The 
date  of  the  writ  of  summons  was  not  an  integral  part  of 
the  record.  {Tindal^  C.  J. — It  may  be  in  a  case  where 
the  cause  of  action  may  be  shewn  to  have  accrued  after 
the  date  of  the  issue  of  the  writ.]  In  order  to  render  the 
decisions  uniform,  the  Court  would  not  grant  this  rule- 
[Parkt  J* — Is  it  any  where  said  that  the  writ  of  trial 
must  follow  the  issue?]  It  was  not.  The  irregularity 
was  entirely  in  the  issue  and  not  in  the  writ  of  trial.  In 
the  form  given,  it  was  directed  that  the  date  of  the  writ  of 
summons  should  be  inserted,  and  that  the  declaration 
should  be  recited ;  but  it  surely  was  unnecessary,  where 
an  error  had  crept  into  the  issue,  to  carry  that  into  the 
writ  of  trial. 

Wilde,  Serjt.,  in  reply  submitted,  that  the  case  of 
Farmg  v.  Cockerion  was  quite  contrary  to  all  precedent, 
and  against  the  general  rule  of  practice,  and  that  the 
Court,  therefore,  would  not  act  upon  it.  The  writ  of  trial 
was,  to  the  Secondaries*  Court,  that  which  the  nisi  prius 

(fl)  7  Ciirr.  &  P.  767.  W  Ante,  Vol.  2,  p.  327- 
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1838.         record  was  to  one  of  the  superior  Courts,  and  the  only  cha- 

BLitsETT       racter  it  had  was  that  of  accuracy  in  faithfully  setting  forth 

9.  that  of  which  it  purported  to  be  a  copy,  and  it  ought  to 

give  a  transcript  of  the  proceedings,  but  if  it  varied  in  a 

material  part,  it  lost  its  proper  character.  The  issue  was  a 

notice  to  the  defendant  of  that  which  the  record  was  to 

be — ^it  was  a  copy  of  the  roll,  and  the  writ  of  trial  ought 

also  to  be  a  copy  of  the  roll.     The  non-appearance  of 

the  defendant  was  shewn  in  Worthington  v.  Wigley^  and 

that  case,  therefore,  was  more  decisive  in  favour  of  the 

application,  for  it  shewed  that   the   defendant   did  not 

care  bow  that  case  went,  while  here  the  defendant  was 

alive  to  his  rights,  and  gave  notice  of  his  objection. 

TiNDAL,  C.  J. — According  to  the  best  of  my  judgment, 
the  case  of  Worthington  v.  Wigley  has  been  rightly  de- 
cided, and  I  am  not  prepared  to  depart  from  that  autho- 
rity. It  is  exactly  in  point,  except  that  the  defendant  did 
not  there  appear  at  the  trial,  while  here  he  did  appear, 
and  he  allowed  the  cause  to  go  on,  under  a  protest,  how- 
ever, against  the  proceedings.  I  think  it  would  be  ex- 
tremely hard,  and  most  injurious  to  the  purposes  of  jus- 
tice, if,  in  many  causes  tried,  the  defendants  were  obliged 
to  sustain  the  effect  of  a  speech  from  counsel  to  the  jury, 
without  any  answer  being  allowed  them  but  the  law  of  the 
case,  and  we  cannot  think,  therefore,  that  an  appearance 
under  protest  can  make  any  material  difference  in  the 
case;  or  is  it  an  answer  to  an  objection  such  as  that  which 
is  now  made.  The  issue  is  directed  to  be  in  a  particular 
form,  and  it  is  to  begin  by  the  recital  of  the  writ  of  sum- 
mons, and  the  date  of  the  declaration,  and  the  subsequent 
proceedings.  The  writ  of  trial,  which  is  the  same  as  the 
record  in  a  case  at  nisi  prius,  ought  to  be  an  incorpora- 
tion of  the  various  proceedings.  Now,  when  we  look  at 
the  issue  here,  we  see  that  there  is  no  date  of  the  issuing 
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of  the  writ  of  summons.     I  agree^  that  if  the  party  had         1838. 

merely  persisted  in  copying  the  issue  into  the  writ  of  trials 

it  M  ould  have  been  too  late  to  complain  of  the  irregularity,  «. 

Tenant 

because  the  answer  would  have  been,  ''  This  is  a  tran* 
script  of  the  issue ;"  but  here  the  plaintiff  has  thought  pro- 
per to  put  into  this  writ,  by  which  the  cause  is  to  be  tried, 
a  statement  which  is  inconsistent  with  the  former  part  of 
the  proceedings.  The  parties  ought  to  go  to  a  Judge  at 
chambers,  or  to  the  Court,  before  they  take  the  liberty  of 
amending  the  record,  and  as  they  have  not  done  so  the 
rule  must  be  absolute. 

Park,  J« — I  am  of  the  same  opinion.  With  regard  to 
the  protest,  I  should  presume  to  differ  from  the  judgment 
in  the  Court  of  Exchequer,  because,  although  in  the  case 
decided  by  Lord  Ellenborough,  there  was  some  difference 
from  this  case,  yet  I  cannot  lightly  differ  or  depart  from 
the  strong  language  used  by  him  there. 

Vaughan,  J. — I  see  no  reason  to  depart  from  the  de- 
cision in  the  case  of  Worihingion  v.  Wigley^  and  I  think 
there  is  no  subject  on  which  our  decisions  should  be  more 
positive  than  on  altering  the  record,  and  we  ought  to  set 
our  faces  most  decidedly  against  the  principle  of  permit- 
ting such  alterations  to  be  made  without  the  permission  of 
the  Court  or  a  Judge.  It  is  said  that  we  ought  to  follow 
the  rule  laid  down  in  the  Court  of  Exchequer,  with  re- 
gard to  the  protest,  but  it  appears  to  me  that  such  a 
course  would  be  attended  with  the  greatest  inconvenience. 
One  great  object  which  we  always  have  in  view  is,  to  di- 
minish the  expenses  of  suitors,  but  this  object  would  be 
defeated,  if  we  were  to  adopt  the  authority  contended 
for,  and  the  effect  would  be  that  it  would  lead  to  great 
cost  being  incurred.  Here,  however,  the  defendant 
having  done  all  he  could  to  urge  his  objection,  he  was  not 
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1838.         to  allow  himself  to  be  baited,  as  it  were,  without  making 
n  any  answer. 

Tbnant.  Bosanquet,  J,,  concurred. 

Rule  absolute,  with  costs. 


Bliss  «.  Hay. 

C/ASE  for  a  nuisance. — The  declaration  alleged  that  the 
plaintiff,  before  and  at  the  time  of  committing  the  griev* 

A  plea  of  user  *"^®>  ^*^  lawfully  possessed  of  a  certain  messuage  or 
for  three  yean    dwellinff-house,  and  that  the  nuisance  complained  of  arose 

before  the  plain-  o  '  r 

tiff  became         from  the  defendant's  carrying  on  the  trade  and  business  of 

htopremitet,      ^  Candle  maker  in  contiguous  premises. 

!•  not  a  suffi-         pj^^ — ^^^  ^^  defendant  was  possessed  of  his  premises 

dent  answer  ^  ^ 

to  an  action  on  for  three  years  before  the  plaintiff  became  possessed  of 
nuisance  in  the  messuage  or  dwelling-house  named  in  the  declaration, 
businMsof^a^^^  and  before  he  or  any  of  his  family  dwelt  or  resided  in  the 
candle  maker,     gaid  messuage  or  dwelling-house ;  and  that,  during  that 

time,  the  defendant  had  carried  on  the  trade  of  a  candle 
maker,  in  the  same  manner  and  form  and  degree  as  he  did 
afterwards  at  the  time  complained  of  by  the  plaintiff  in 
his  declaration ;  and  that  having  so  lawfully  enjoyed  his 
premises,  factory,  and  business,  before  the  plaintiff  became 
possessed,  or  came  to  reside  or  dwell  in  his  said  messuage 
or  dwelling-house,  he  still  lawfully  ought  to  enjoy  the 
same. 

Demurrer  and  joinder. 

Buti^  in  support  of  the  demurrer. — The  plea  was  en- 
tirely disposed  of  by  the  decision  in  the  case  of  EUioUon 
v.  Feetham  (o).  There,  in  an  action  for  a  noisy  nuisance, 
the  declaration  alleged  that  the  plaintiff  was  possessed  for 

(a)  2  Ding.  N.  C.  134. 
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the  residue  of  a  term  of  a  messuage,  and  that  he  was  dis-  1838. 
turbed  in  its  enjoyment  by  the  alleged  nuisance;  plea, 
that  the  defendants  were  possessed  of  their  workshop  and 
manufactory,  in  which  the  nuisance  was  alleged  to  have 
been  committed,  for  ten  years  before  the  plaintiff  became 
possessed  of  his  said  term  of  and  in  the  messuage  or  dwell* 
ing-house :  replication,  that  the  term»  the  residue  of  which 
was  held  by  the  plaintiff,  was  created  a  long  time,  to  wit, 
four  years,  before  the  defendants  were  possessed  of  their 
workshop  and  manufactory  in  the  plea  mentioned.  The 
Court,  in  giving  judgment,  said,  that  a  user  for  twenty 
years,  at  least,  should  have  been  alleged  by  the  defendants. 
The  plea  in  that  case,  it  was  submitted,  was  much  better 
than  that  which  had  been  pleaded  by  the  present  defen- 
dant. The  simple  question  was,  whether,  because  a  man 
chose  to  set  up  a  nuisance  one  day  before  another  went  to 
reside  near  him,  the  plea  of  user  would  be  any  defence 
to  the  action  ? 

Hoggins,  in  support  of  the  plea. — There  was  no  autho- 
rity in  the  books  that  a  man  going  to  a  nuisance  had  a  right 
to  complain  of  it.  It  was  said  in  Comyn's  Digest  (ft),  that 
an  action  would  lie :  '^  If  a  man  erect  any  thing  offensive  so 
near  the  house  of  another,  that  it  becomes  useless  thereby ; 
as  a  swine  sty,  or  a  lime  kiln,  or  a  dye  house,  or  a  tallow 
furnace  ;  but  if  he  be  a  chandler,  quceref^  The  business 
of  a  tallow-chandler  was  a  lawful  one,  and  if  the  defen- 
dant was  already  established  in  his  trade,  and  the  plaintiff 
chose  to  go  to  him,  he  must  take  the  consequences  of  his 
own  act,  and  the  defendant  should  not  suffer  from  it. 

Tin  DAL,  C.  J. — Stopping  a  watercourse  would  be  a 
nuisance,  for  if  the  defendant  were  a  little  higher  up  the 
stream  than  the  plaintiff,  could  he  stop  it  ?    Would  not 

(6)  Tit.  Action  on  the  Case  for  a  Nuisance,  A. 
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1833.  the  plaintiff  be  entitled  to  the  water  ?  In  this  case  thd 
defendant  sets  out  that  the  messuage  of  the  plaintiff  is 
contiguous  to  his  own,  and  all  he  says  in  his  plea  is,  that 
he  had  held  his  premisesi  and  had  carried  on  his  business 
for  three  years  before  the  plaintiff  came  there.  But  that 
user  for  three  years  would  not  give  him  any  right  as  against 
the  owner  of  the  plaintiff's  house.  He  says  he  carried  on 
the  business  and  does  so  still,  but  it  appears  to  me  that 
that  is  no  answer  in  law,  because  when  the  plaintiff  came 
to  his  house  he  was  entitled  to  all  the  rights  appurtenant 
to  it,  and  he  is  entitled  to  good  air  at  common  law.  The 
defendant  cannot  support  his  plea,  unless,  from  the  length 
of  his  user,  it  is  to  be  presumed  that  he  made  a  bargain 
with  the  original  owner  of  the  house  now  occupied  by  the 
plaintiff.  The  plea  in  this  case,  therefore,  I  think,  is  not 
to  be  distinguished  from  that  in  ElUotson  t.  Feeiham. 

Park,  J. — In  the  case  which  was  cited  by  Mr.  Butt^  as 
it  is  reported  in  2  Scott,  there  are  a  great  many  references 
giyen  m  which  the  same  principle  had  been  supported,  and 
the  Lord  Chief  Justice,  in  his  judgment,  took  precisely  the 
same  ground  which  he  has  taken  here.  He  said,  *'  Where 
a  man  purchases  a  lease,  he  takes  with  it  all  rights  inci- 
dental to  it;"  and  then  he  said,  **  Twenty  years  user  would 
legalise  the  nuisance."  Here,  however,  there  is  no  twenty 
years  user  set  up,  and  the  plea  is  no  answer  to  the  action. 

Vauohan,  J. — I  am  of  the  same  opinion.  A  business 
may  be  a  nuisance  or  not  according  to  the  place  at  which 
it  is  carried  on. 

BosANQUET,  J. — If  the  defendant  sets  up  a  right,  he 
must  shew  that  he  has  acquired  it ;  but  here,  be  only  sets 
up  the  possession  of  the  premises  a  very  short  time  before 
the  plaintiff  comes  to  his  property. 

Judgment  for  the  plaintiff. 
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White  v.  Prickett. 

JtE  TERSD  ORFF,  on  a  former  day,  obtained  a  rule,  calU  An  appiictaon 

ing  on  the  plaintiff  to  shew  cause  why  the  defendant  should  under  die  sut- 

not  be  allowed   his  costs  under  the  statute  43  Geo.  3,  «»««4SGe«-3» 

c«  46,  s.  3,  on  the  ground  of  his  having  been  arrested  for  ^h«  defendant 

g,  ^  for  his  ootU, 

a  sum  of  28/.  9«.,  without  reasonable  or  probable  cause*  and  it  being 

The  rule  had  been  granted  on  an  affidavit  made  by  the  ww'^Mted^* 

defendant's  attorney,  and  he  stated  that  the  defendant  l^J,^'??/^^ 

^'  28^,  which  was 

had  been  arrested  for  a  sum  SSL  9^.,  and  that,  having  made  up  of 

given  bail  to  the  action,  the  plaintiff  on  the  24th  of  Octo-  17^,  daimed 

ber  last  delivered  a  declaration,  which  contained  a  count  chaw^and  *" 

on  a  bill  of  exchange  for  17/.  9«.,  a  count  for  goods  sold  iHforgoodi 

and  delivered,  and  also  a  count  on  an  account  stated.    By  trial  a  verdict 

bis  particulars,  he  claimed  11/.  on  the  second  and  third  for'^/pu^t^ 

counts.    The  deponent  having  been  informed  by  the  de^  ''*'  ^^  *"' 

*^  ®  -^  ^     ^  mentioned  sam^ 

fendant  that  he  had  had  no  dealing  with  the  plaintiff  in  but  the  defen- 

the  way  of  business  for  more  than  six  years,  pleaded  as  to  pleaded  the 

the  first  count  in  the  declaration,  no  notice  of  dishonour  2SoM°be''°^* 

of  the  bill ;  as  to  the  second  and  third  counts,  the  Statute  c^^*™  f»'  ^^^ 

second  sum  was 

of  Limitations.    The  cause  went  down  for  trial,  and  the  abandoned,  but 

jury  found  for  the  plaintiff  on  the  first  count,  but  the  an'affidavhf'^ 

second  and  third  counts  were  abandoned.     The  affidavit  "7^™. ^^  the 

plain Uff,  that 

in  conclusion  alleged,  that  the  defendant  had  incurred  the  defendant 

considerable  expense  in  respect  of  the  second  and  third  admitted  the 

counts,  and  that  no  goods  had  been  delivered  to  him,  in  ^^"e^S'ti'*" 

accordance  with  the  particulars  of  demand.  *>«  due:— »»«» 

'^  that  the  defen- 
dant was  not 

JVilde^  Serjt.9  now  shewed  cause,  and  pointed  out  that  costs.^        ^ 

no  affidavit  was  made  by  the  defendant  himself,  although  ^  '||  ^^  *? 

the  whole  of  the  true  facts  must  have  been  within  his  »  for  the  de- 

knowledge,  but  that  the  attorney  was  put  forward,  whose  the  want  of 

acquaintance   with   the  circumstances   must    be  limited  Jl^bkwuse 

to  what  the  defendant  might  choose  to  impart  to  him;  for  the  arrest. 

Vol.  VI.  H  H  D.  p.  c. 


446  CASES  ON  POINTS  OF  PRACTICE,  C.  P. 

1838.  and  by  these  means  the  date  of  the  transaction  in  the 
particulars  was  traversed.  It  was  submitted,  howeveri 
that  it  was  the  duty  of  the  defendant  to  make  out  a 
case  to  induce  the  Court  to  grant  him  the  relief  which  he 
sougliti  but  that  the  facts  alleged  were  insuflicient  for  that 
purpose.  An  affidavit  sworn  by  the  plaintiff  was  also 
produced,  in  which  it  was  stated  that  the  deponent  had 
frequently  called  on  the  defendant  for  payment  of  the 
sum  of  11/.  due  for  goods  sold,  and  that  he  never  denied 
that  it  was  owing,  but  always  promised  to  pay.  These 
applications  had  been  made  on  the  defendant  being 
casually  met  in  the  street,  and  his  address  was  not  ascer« 
tained  until  very  shortly  before  the  commencement  of  the 
action,  when  he  was  followed  home  by  the  deponent.  It 
was  not  the  duty  of  the  plaintiff,  before  he  commenced  his 
action,  to  look  round  and  consider  every  unjust  or  dis- 
honest defence  which  the  defendant  might  set  up,  but 
under  the  circumstances,  the  defendant  having  so  fre» 
quently  admitted  the  money  to  be  due,  and  he  himself 
being  perfectly  aware  of  the  justice  of  his  demand,  he  was 
entitled  to  proceed  for  the  full  sum  of  ^/.  9«,  The  defen- 
dant could  not  maintain  an  action  for  a  malicious  arrest,  and 
the  present  application  ought  not  to  prevail*  Spooner  v« 
Danks  (a)  was  a  strong  case  in  favour  of  the  plaintiff,  and 
it  was  clear  from  it  that  the  burden  of  proof  lay  on  the 
defendant.  The  defendant  here  rested  entirely  upon  a 
mere  technical  defence,  which  was  against  the  real  justice 
of  the  case,  and  he  ought  not  to  be  permitted  to  have  the 
advantage  of  that  which  was  his  own  act. 

* 

Peiersdotff,  contrtl,  submitted  that  the  facts  sworn  to 
CMubehalf  of  the  defendant,  were  sufficient  to  estabUsh  a 
case  of  want  of  reasonable  and  probable  cause  for  the 


(tt)  Ante,  Vol.  1,  p.  232. 
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arrest  for  the  full  amount.  The  defendant,  in  the  answer  1838. 
which  be  set  up  to  the  claim  for  goods  soldi  was  acting 
legally  and  properly  under  the  provisions  of  the  statute, 
which  was  enacted  for  the  benefit  of  defendants,  and  his 
defence  could  not  be  said  to  be  dishonest  or  unjust.  The 
plaintiff  well  knew  that  he  could  not  give  the  admissions 
in  evidence,  and  he  had  no  right  therefore  to  arrest  the 
defendant,  being  fully  aware  thai  he  could  not  support  hia 
claim.  Grjffiihs  v.  PoirUon  (a)  was  a  case  directly  in 
point,  in  favour  of  this  proposition.  The  marginal  note 
was  **  a  party  is  not  warranted  in  arresting  another  for  a 
debt,  of  which  he  has  not,  at  the  time  of  making  the 
arrest,  some  evidence  besides  his  own  personal  know* 
ledge  of  its  existence ;  and  therefore  a  plaintiff  arresting 
a  defendant  for  a  large  sum  of  money,  and  having  at  the 
arrest  only  evidence  as  to  a  small  portion  of  the  amount, 
was  held  to  be  liable  to  costs  under  the  43  Geo.  3,  c.  46, 
s»  3,  although  at  the  time  of  the  trial  some  evidence 
of  a  subsequent  acknowledgment  by  the  defendant  was 
giveD.**  [Tindai,  C.  J. — The  plaintiff  in  the  present  case 
need  not  have  known,  that  it  was  the  defendant's  inten* 
tion  to  set  up  the  Statute  of  Limitations  as  a  defence,  and 
it  is  possible  that  he  had  abundant  proof  of  the  delivery  of 
the  goods.]  That  suggestion  could  not  fairly  influence 
the  Court,  for  if  it  did,  the  statute  on  which  this  applica* 
tion  was  founded  would  be  useless,  in  fact,  void.  The 
judgment  in  the  case  cited,  besides,  was  extremely  strong, 
that  attorneys  should  caution  their  clients  how  they  ven« 
tnred  on  bringing  actions  which  they  could  not  support  by 
legal  evidence.  Here,  there  was  no  legal  proof,  and  the 
case  must  be  decided  by  analogy  to  that  which  had  been 
cited*  BaUanHne  v.  Taylor  (b)  however,  appeared  pre* 
cisely  to  meet  the  suggestion  of  the  Lord  Chief  Justice, 

ifl)  2  Nev.  &  M«  67S.  (hy  1  N.  &P.  219« 

H  h2 
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for  there,  the  defence  set  up  was  infancy,  the  effect  and 
nature  of  which  was  precisely  similar  to  that  of  the  Statute 
of  Limitations,  and  yet  the  Court  held  that  the  act  applied. 
It  was  sufficient  that  the  defence  was  a  legal  one,  and  the 
Court  then  said,  "  It  has  always  been  held  that  the  damages 
recovered  by  the  plaintiff  are  prima  facie  evidence  of  the 
sum  due  from  the  defendant ;"  and  in  a  subsequent  part 
of  the  judgment  it  was  said,  ''  The  conduct  of  the  defen- 
dant certainly  cannot  be  approved  of,  but  it  is  well  that 
the  parties  should  know,  when  a  debt  amounts  just  to  SOL, 
the  risk  they  run  in  making  an  arrest."  Ashton  v.  NauU{a) 
and  Nicholas  v.  Hayter{b)  were  also  in  point.  The  plain- 
tiff's case  rested  only  on  his  own  affidavit,  but  even  that 
went  to  shew  that  he  was  fully  aware  of  the  want  of  legal 
proof  of  the  admissions,  which  he  alleged  the  defendant 
had  made  to  him. 

TiNDAL,  C.  J. — I  think  the  defendant  has  not  brought 
himself  within  the  operation  of  the  statute.  It  is  clear, 
from  the  provisions  of  the  act,  that  the  proof  of  want  of 
reasonable  and  probable  cause  for  the  arrest  lies  on  the 
defendant,  and  it  would  be  absurd  to  suppose  that  the 
plaintiff  is  bound  to  shew  that  he  had  good  grounds  for 
proceeding.  In  this  case,  the  plaintiff's  demand  has  been 
reduced  below  an  arrestable  amount  by  the  plea  of  the 
Statute  of  Limitations.  Now,  I  do  not  think  it  is  neces- 
sary to  lay  down  any  general  rule  here,  but  the  ground  on 
which  the  Court  come  to  their  decision  is,  that  the  defen- 
dant has,  by  his  own  conduct,  decoyed  and  lulled  the 
plaintiff  into  a  belief  that  he  did  not  intend  to  take  ad- 
vantage of  the  statute.  I  will  not  stop  to  inquire  how  far 
the  defence  set  up  is  a  moral  one,  but  when  we  find  it 


(fl)  Ante,  Vol.  2,  p.  727. 
(()  4N.&M.882;  S.  C.  2  Ad.  &  EL  348. 


HILARY  TERMi  1  VICT.  449 

sworn  in  the  plaintiff's  a£Bdavit|  that  the  defendant  fre*  1838. 
quently  promised  to  pay,  admitting  the  money  to  be  due, 
how  could  any  one  suppose  that  the  Statute  of  Limitations 
would  be  pleaded  in  bar  to  the  account  ?  I  am  aware  that 
the  statute  requiring  the  admissions  to  be  in  writing  takes 
away  from  the  plaintiff  the  power  of  giving  the  conversa- 
tions in  evidence ;  but  the  question  is^  whether  he  had  a 
reasonable  idea  and  belief  that  he  was  entitled  to  proceed  ? 
The  case  is  distinguishable  from  that  of  Griffiths  y.  Poiu' 
ion,  for  there,  the  only  evidence  of  the  plaintiff's  claim  was 
his  own  personal  knowledge  of  its  existence,  and  he  was 
quite  sure  that  he  would  never  be  entitled  to  give  that  in 
evidence,  and  therefore,  in  that  case,  there  was  no  reason- 
able and  probable  cause.  Ballantine  v.  Taylor  stood  on 
its  own  peculiar  circumstances,  but  the  opinion  of  the 
Court  seems  rather  to  admit  the  principle  on  which  we  are 
deciding  this  case.  It  is  not  necessary  to  lay  down  any 
rule ;  but  I  may  say,  that  when  the  debt  appears  to  be 
really  due,  is  asserted  by  the  plaintiff  to  be  so,  and  it  is 
not  denied  by  the  defendant,  and  when  the  cause  of  hold* 
ing  the  defendant  to  bail  may  be  said  to  depend  on  the 
defendant's  own  conduct,  the  case,  it  appears  to  me,  does 
not  come  within  the  statute.  I  am  of  opinion,  therefore, 
that  the  rule  must  be  discharged* 

Park,  J.,  concurred. 

Vauohan,  J. — I  think  that  the  Court  would  not  pro* 
perly  administer  justice  if  they  were  to  carry  the  construc- 
tion of  this  act  to  the  extent  contended  for  by  the  coun- 
sel for  the  defendant.  The  case  appears  to  me  to  rest 
on  its  own  circumstances ;  and  it  is  evident,  from  the  words 
of  the  statute,  that  the  object  of  the  legislature  was  to 
give  the  Court  the  power  of  judging  of  all  the  facts  of  a 
case,  and  it  is  for  the  defendant  peculiarly  to  shew  all  the 
circumstances  necessary  to  make  out  the  want  of  reason- 
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1836*  able  and  probable  cause.  Now,  here  the  plaintiff's  affi- 
davits shew  that  he  had  grounds  for  belieFing  that  his 
demand  upon  the  defendant  was  a  good  one,  for  the 
defendant's  conduct  lulled  him  into  an  idea  that  the  Sta* 
tute  of  Limitations  would  not  be  pleaded*  It  is  different 
from  a  case  of  a  release,  because  that  would  be  an  ex-* 
tinguishment  of  the  debt,  but  here,  the  debt  is  only  barred 
by  reasoB  of  the  evidence  necessary  to  prove  it  not  being 
in  writing*  We  should  be  doing  injury  to  the  parties  if 
we  were  to  make  this  rule  absolute* 

BosANQUET,  J* — I  am  of  the  same  opinion*  It  is  the 
duty  of  the  defendant,  who  seeks  to  recover  costs  under 
Ibis  act,  to  bind  the  Court  to  grant  his  application,  by 
shewing  a  want  of  reasonable  and  probable  cause  for  the 
arrest,  and  the  act  provides  that  this  shall  be  decided  on 
affidavit.  It  has  been  justly  complained  in  this  case,  that 
the  defendant  has  made  no  affidavit,  and  it  has  been  equally 
unjustly  complained,  that  the  plaintiff  has  made  an  affi- 
davit, for  he  was  at  liberty  to  do  so  under  the  provisions 
of  the  act.  Then,  it  appears,  that  the  defendant  has  re* 
peatedly  promised  that  he  would  pay  the  debt ;  and,  there- 
fore, when  the  plaintiff  knew  it  to  be  due,  the  defendant 
admitting  that  he  was  liable  for  it,  he  might  well  suppose 
that  the  defendant  would  not  set  up  the  Statute*  of  Limi- 
tations as  an  answer  to  the  action.  This  case  must  stand 
upon  its  own  grounds ;  and,  therefore,  without  laying 
down  any  general  rule,  I  think  the  defendant  has  not 
brought  himself  within  the  act. 

Hule  diacharged. 
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183a 

Burton  v.  Campbell. 

JtRICE  bad  obtained  a  rule  caliing  on  the  plaintiff  to  Uoder  the 
shew  cause  why  be  should  not  be  disallowed  his  costs  of  q^^^  of^Re- 
suiti  and  why  the  Court  should  not  award  that  he  should  ^V^^^^^^ 
pay  the  defendant  the  costs  which  he  had  incurred  in  de-  c.  120),  when, 
fending  the  action ;  and  also  why  he  should  not  pay  the  the  defendant 
costs  of  this  application.     The  rule  was  granted  on  aflS-  ..^i^^f  !!^^^ 
datits  made  by  the  defendant  and  two  other  persons,  on  ^^''«  TeTern, 

*  Greenwich,  in 

the  ground  that  the  former  was  liable  to  be  warned  and  the  hundred  of 
summoned  to  the  Court  of  Requests  established  in  the  and^uWquent- 
Hundred  of  Blackheath,  under  the  6  &  7  WiU.  4,  c.  120,  J?  •^■"  '5"' 

'  »  »  II  before  and  at 

the  debt  being  under  5A,  to  which  amount,  under  the  21st  the  time  of  the 

•  /.    ,  1  .     .  1         iMuingofihe 

section  of  the  act,  the  commissioners  were  empowered  to  writ  in  this 
'<  decide  and  determine  all  disputes  and  differences  between  ^ljntifl;\e  ^ 
party  and  party  in  all  actions  or  causes  of  debt,  &c."  J^^jenTat^he 
The  defendant,  in  his  affidavit,  described  himself  as  "  of  above  uvem," 
the  Mitre  Tavern,  Greenwich,  in  the  Hundred  of  Black*  dent  proof  of 
heath,"  and  stated  that  he  had  been  served  on  the  1st  of  wUhT^tte^jSri^ 
November  with  a  copy  of  a  writ  of  summons,  which  was  Miction  of  the 

1       .  ^    1         1   .       «.  Court  of  Re- 

annexed,  sued  out  at  the  instance  of  the  plamtiff,  and  quests,  in  order 
which,  by  an  indorsement,  claimed  4/.  2#.  bd.  debt,  and  tomove^ode* 
1/.  8^.  costs,  while  he  was  accidentally  in  Fleet-street ;  but  Sj^y^t^'thV 
that  he  (the  defendant)  before  and  at  the  time  of  the  issu-  ^e^t  being 
ing  of  the  said  writ,  was  wholly  resident  at  the  above  amount. 
tavern  in  Greenwich,  and  was  liable  to  be  warned  and  ^Yit  affidavits 
summoned  to  the  Court  of  Requests  for  the  Hundred  of  produced  ^^ 

*  the  motion, 

Blackheath,  and  that  the  plaintiff  well  knew  of  his  said  there  is  no  aiie« 
residence.    The  other  affidavits  were  in  corroboration  of  Cioun^of  the 
this  statement  of  the  defendant,  and  alleged  further,  that  fhe'^'^'^^^J'''' 
the  defendant  had  gone  to  reside  at  Greenwich  on  the  1st  brought,  but 
of  October,  and  that  the  fact  was  subsequently  communi-  writofsum- 
cated  to  the  plaintiff  by  one  of  the  deponents,  on  his  going  ^"^  the^de- 

fendant  was 
served,  is  annexed,  indorsed  that  the  plaintiff  claims  il  2$,  Sd,  debt,  that  is  sufficient  proof  of  the 
Setion  being  brought  for  a  turn  *'  not  exceeding  5JL" 


4S9  CASES  ON  POINTS  OF  PRACTICE^  C.  P. 

1838.        to  him  to  endeavour  to  make  some  arrangement  on  behalf 

Burton       ^^  ^®  defendant  with  respect  to  the  debt  for  which  this 

^     ».  action  was  brought.     The  74th  section  of  the  act  pro- 

Campbell.        ... 

vided,  '^  That  if  any  action  or  suit  for  any  amount  re* 
coverable  in  the  said  Court  of  Requests  shall  be  sued  or 
prosecuted  in  any  of  His  Majesty's  Courts  at  Westminster, 
or  elsewhere,  out  of  the  said  Court  of  Requests,  and  it 
shall  appear  to  the  Judge  or  Judges  of  the  Court  in  which 
such  action  or  suit  shall  be  tried,  that  at  the  time  of  com- 
mencing such  action  or  suit,  the  defendant  was  within  the 
jurisdiction  of  the  said  Court  of  Requests,  and  was  liable  to 
be  warned  and  summoned  before  the  said  court  for  such 
debt  or  demand,  then  and  in  such  case  the  said  Judge  or 
Judges  shall  not  allow  to  the  plaintiffor  plaintiffs  any  costs 
of  suit,  but  shall  award  the  said  plaintiff  or  plaintiffs  to 
pay  such  costs  to  the  defendant  or  defendants  as  such 
defendant  or  defendants  shall  justly  prove,  before  such 
Judge  or  Judges,  that  he  or  tjiey  hath,  or  have  in- 
curred, and  been  put  to  in  the  defence  of  such  action  or 
suit." 

Arnold,  now  shewed  cause,  and  produced  an  afHdavit 
made  by  the  plaintiff,  who  swore  that  the  action  was 
brought  for  a  sum  of  money  due  from  the  defendant  for 
board  and  lodging,  and  that  from  information  which  the 
deponent  had  obtained,  he  believed  that  the  defendant, 
on  quitting  his  house,  had  gone  to  reside  at  the  Johnson's 
Head  Tavern,  Bolt  Court,  Fleet-street,  and  that  he  had 
continued  to  live  there  until  the  1st  of  November,  as  this 
deponent  was  informed  by  the  landlord,  and  believed,  on 
which  day  a  copy  of  the  writ  of  summons  in  this  action 
was  served  on  him  in  a  bed-room  in  that  house.  And  it 
was  further  alleged,  that  the  defendant  pleaded  in  person, 
and  delivered  a  plea,  bearing  date  the  4th  of  December, 
indorsed  "  Cambell,  Burton-street,  St.  Pancras.*'  It  was 
submitted  that  upon   the  conflicting  statements  in  the 
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aflSdavitSi  the  Court  would  consider  themselves  bound  to         1838. 
discharge  the  present  rule.     The  defendanti  besides,  did       buetom 
not  clearly  shew  that  he  was  entitled  to  the  assistance  of  «• 

CaMPBSUui 

the  Court*  The  S8th  section  of  the  statute,  provided 
that  it  should  be  lawful  for  any  person  who  should  have 
any  debt  or  demandi  owing  or  due  to,  or  claimed  or  de- 
manded by  such  persons,  and  for  which  debt  or  demand 
he  should  claim  any  sum  of  money  from  any  person  "  re- 
siding, inhabiting,  or  being  within  the  said  hundred,  or 
keeping  or  using  any  house  or  warehouse,  or  employed, 
working,  or  seeking  a  livelihood,  or  usually  trading  or 
dealing"  within  the  said  hundred,  to  apply,  &c.  Now  the 
defendant  ought  to  make  out  in  absolute  and  positive 
terms,  that  he  was  within  one  of  these  provisions  of  the 
statute,  and  should  swear  so  in  distinct  words.  Newton  y. 
Peacock  (a)  was  an  authority  in  support  of  this  general 
doctrine,  and  Skinner  v.  Davis  {b)  was  also  a  decision  in 
point. 

TiNDAL,  C.  J. — The  defendant  describes  himself  as 
of  the  Mitre  Tavern,  Greenwich,  in  the  Hundred  of 
Blackheath,  and  swears  that  at  the  time  of  the  issuing 
of  the  writ  he  was  wholly  resident  there.  The  74th 
section  of  the  act  requires  that  it  should  be  made  out  to  , 
the  satisfaction  of  the  Court,  that  the  defendant  was 
within  the  jurisdiction,  and  that  follows  by  necessary  im- 
plication from  the  words  of  the  affidavit* 

« 

Arnold  then  objected  that  there  was  no  distinct  allega- 
tion that  the  sum  for  which  the  action  was  brought,  was 
"  not  exceeding  5/." 

TiNDAL,  C.  J. — The  copy  of  the  writ  of  summons  is  an- 
nexed to  the  affidavit,  and  the  amount  is  shewn  to  be 
4/.  2s.  5A    I  think  that  is  sufficient. 

(fl)  Ante,  Vol.  1,  p.  677.  (*)  2  Taunt.  196. 
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I838>  AmM  tben  proceeded  to  argue  on  the  affidant,  that 

BvKTov       ^^^  ^^^  moBt  be  discharged. 


CaM9%ULU 


PHee,  contri. 

TiMDAiff  C.  J. — The  only  question  here  is^  whether  it 
appears  to  the  satisfaction  of  the  Court,  that  the  defendant 
was,  at  the  time  of  the  issuing  of  the  writ,  "  residing,  in- 
habiting, or  being''  within  the  jurisdiction  of  the  Court 
of  Requests,  and  liable  to  be  summoned  thereby  before 
the  Commissioners.  Now,  upon  the  defendant's  affidavit, 
it  is  positively  sworn,  that  he  was  *'  residing  at  the  Mitre 
Tavern,  Greenwich,  before  and  at  the  time  of  the  issuing 
of  the  writ  of  summons."  Then  is  there  any  thing  sworn  on 
the  part  of  the  plaintiff,  which  goes  to  deny  this  ?  There  is 
not;  for  although  there  is  an  allegation  that  the  defendant 
was  living  at  the  Johnson's  Head,  yet  that  is  only  upon 
information,  and  the  party  who  gives  the  information 
does  not  make  any  affidavit.  The  rule  must  therefore  be 
discharged. 

Parkb,  J. — ^The  word  ''  being"  in  this  statute  is  a  very 
awkward  one  for  the  pkintiffs,  and  although  merely  pass- 
ing through  the  jurisdiction  would  not,  I  think,  be  suffi- 
cient to  bring  a  person  within  its  meaning ;  yet  sufficient 
is  sworn  here  by  the  defendant,  without  any  contradiction 
by  the  plaintiff,  which  can  be  depended  upon,  or  taken  as 
such,  to  induce  the  Court  to  make  the  rule  absolute. 

Vauohan,  J.  concurred. 

BosANQUET,  J. — The  residence  of  the  defendant  at  the 
Johnson's  Head  is  only  sworn  to  from  information,  and 
not  from  the  plaintiff's  own  knowledge. 

Rule  absolute. 
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1839. 
Doe  d.  Wright  9.  Roe, 

J^AYLEY moved  for  a  rule  for  judgment  agunst  the  inijectmeot 
casual  ejector.    The  affidavit  stated  that  the  deponent,  und,  p^r'of 
on  the  9th  January,  had  gone  to  the  residence  of  Edward  ■^'▼ice  of  a 

•^ '  ®  copy  of  the  de- 

Price,  the  tenant  in  possession^  and  found  the  front  door  daration  and 
closed.    He  knocked  at  the  door,  and  at  length  a  female  house  of  the 
came  to  the  window,  whom  he  acquainted  with  the  object  J^°n*°Jf^* 
of  his  call.    She  at  first  said  that  the  tenant  was  not  at  ^«inai«f  who, 

on  the  papers 

home,  but  subsequently  contradicted  herself  in  this  state-  being  explained 
ment»  and  deponent  afterwards,  on  the  same  day,  served  ^^owi  what'  * 
a  copy  of  the  declaration  and  notice,  by  delivering  the  ^J?'^^'^^®' 
same  to  the  same  person  and  explaining  them  to  her,  and  of  thephUntiff 
he  afterwards  conversed  with  her  on  the  subject  of  this  beenendeavonr- 
actioUy  when  she  said  that  she  knew  what  it  was,  for  that  Je^l^biit 
Mr.  Wright  (the  lessor  of  the  plaintiff)  had  been  trying  ?^"K^'  "* 
to  effect  service  before,  but  could  not.     The  deponent  af-  another  copy 
terwards  affixed  a  copy  of  the  declaration  and  notice  on  the  house,  is 
the  door  of  the  premises.  ^tS*fo/  * 

Judgment 

TiNDAL,  C.  J. — The  female  was  the  only  person  seen,  casual  cifector; 
and  she  may  have   made  a  mistake  in  saying  that  the  affidarirof  ser* 
tenant  was  at  home.  ^^  °^i**«  '"** 

slates  the  same 
person  to  have 

Bayley  submitted  that  the  second  conversation  which  «  yard  attached 
took  place  would  be  sufficient  to  induce  the  Court  to  grant  ^^Jj*  ^^ax^x 

a  rule  to  shew  cause.  she  is  his  ser* 


TiNDAL,  C.  J.-^But  the  same  difficulty  will  still  arise. 
However,  as  I  am  inclined  to  think  there  has  been  some- 
thing like  trickery,  you  may  take  a  rule  nisi. 

Bayley  subsequently  applied  to  make  the  rule  absolute. 
His  affidavit  now  alleged  the  female  to  be  the  servant  of  the 
tenant  in  possession,  and  stated  that  the  rule  nisi  had  been 


▼ant,  the  rule 
will  be  made 
absolute. 


1 
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served  on  her  in  the  yard  attached  to  the  dwelling-house 
of  the  tenant. 

TiNDAL,  C.  J. — That  will  do.    What  does  your  affida- 
vit say  on  the  subject  of  the  premises  in  dispute? 

BayUy.^li  is  ejectment  for  a  close  of  land^  and  the 
tenant  lives  very  near  to  it. 

TiNDALi  C.  J. — You  may  take  your  rule. 

Rule  absolute. 


When  e|ect- 
raent  is  brought 
to  recover  poi* 
•enion  of 
■tablet,  Mrrice 
on  the  wife  of 
the  tenant,  at 
hit  dwelling- 
house,  is  suf- 
ficient for  judg- 
ment against 
tha  casual 
ijector. 


Doe  d.  Graef  v.  Roe. 

JiOMPAS,  Serjt.,  moved  for  leave  to  sign  judgment 
against  the  casual  ejector.  The  premises  for  which  the 
ejectment  was  brought,  consisted  of  stables,  and  the  ser- 
vice which  had  been  effected  was  on  the  wife  of  the  tenant 
in  possession  at  his  dwelling-house. 

T1NDAL9  C.  J. — That  is  sufficient  service*    Otherwise 
you  would  never  be  able  to  recover  stables  at  all. 

Rule  granted. 


Doe  d.  Baring  9.  Roe. 

rr  .  H.  WATSON  moyed  for  a  rule  for  judgment  against 
the  casual  ejector.  The  declaration  and  notice  were  ad- 
dressed to  Henry  Mann  and  Latimer  West,  on  whom  the 
service  had  been  regular,  and  also  to  Charles  Collins,  John 
Palmer,  and  George  Gibson,   the  assignees  of  George 


When  the 
tenant  in  pos- 
session is  a 
bantcrupt,  ser- 
vice on  the 
messenger  in 
possession  of 
the  premises 
and  the  bank- 
rupt's goods 

under  the  fiat,  and  on  the  ofiBcial  assigneCi  is  suffident  lenrice  on  which  to  ground  a  rule  for  Judg- 
ment against  the  casual  ejector. 
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Sanders  Heywood,  the  tenant  in  possession,  who  was  a  1838. 
bankrupt.  The  affidavit  on  which  he  moved  stated  that 
the  deponent  had  gone^  on  the  6th  of  January,  to  the  pre- 
mises, for  the  purpose  of  serving  the  tenant,  and  that  he 
personally  served  an  individual  who  represented  himself 
to  be  in  possession  under  a  fiat  of  bankruptcy,  issued 
against  George  Sanders  Heywood.  The  deponent  also 
subsequently  personally  served  George  Gibson,  the  official 
assignee.  This,  it  was  submitted,  was  sufficient  without 
service  on  the  other  assignees  being  effected. 

TiNDAL,  C.  J. — ^It  seems  reasonable,  I  think,  that  the 
rule  should  be  granted. 

Rule  accordingly. 

Hitchcock  v.  Walter,  Clerk. 

X  HIS  was  an  action  of  trespass,  and  the  declaration  al«  where  the 
leged  that  the  defendant  had  pulled  up  and  taken  and  ^x^^\^ 
carried  away,  and  converted  to  his  own  use  two  irrave  p^^u*  on  one 

'  ,  ,  ,  .  ,  of  which  iiwe 

Stones,  two  tomb  stones,  and  two  other  stones,  which  were  is  joined,  and 
part  and  parcel  of  a  monument  erected  to  the  honor  and  {here*i«  a  re- 
sacred  memory,  and  placed  over  the  grave  of  certain  an-  pMcation,  and 

he  rejoini, 

cestors  of  the  plaintiff,  whose  remains  before,  &c.,  had  confessing  the 

been  placed  in  the  said  grave,   but  which,  by  the  re-  ontharpirad^ng, 

moval  of  the  said  tomb  stones,  grave  stones,  and  other  S^demunTt*** 

stones,  had  been  left  much  exposed,  &c.     Plea,  first,  that  the  rejoinder, 

at  the  time  when,  &c.,  the  said  tomb  stones,  grave  stones,  dant,  instead" 

and  other  stones  were  not,  nor  were  any  of  them  the  pro-  demunre?  rivea 

perty  of  the  plaintiff  modo  et  form&,  and  of  this  the  "^'^^^  ^**?*  ^« 

1    n      1  t  •         ii»  o  11        1         does  not  intend 

defendant  put  himself  upon  the  country.     Secondly,  that  proceeding  on 
as  to  the  pulling  up,  taking  and  carrying  away  the  said  t^^udntiff  ^'' 
tomb  stones,  grave  stones,  and  other  stones  in  the  decla-  J^^^j^  ijj/"" 
ration  mentioned,  the  plaintiff  ought  not  to  sustain  his  ment  on  the 

whole  record^ 
but  the  Court 
will  grant  a  rule  for  stril^ing  out  the  pleadiogf  demurred  tou 
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1838.        action,  for  before  and  at  the  time  when.  Sec,  the  defend* 
-I     '  ant  was  posseaaed  of  a  certain  close,  to  which  the  said 

Hitchcock  '^  ' 

9.  tomb  stones,  grare  stones^  and  other  stones  were  affixed^ 

and  at  the  time  when,  &c.,  they  were  doing  damage  to 


the  phdntiff,  and  to  the  grass,  herbage,.  &c.,  growing  ki 
the  said  close,  and  that  therefore  be  took  up  the  said 
stones,  and  convejed  them  a  short  and  convenient  distance, 
and  then  left  them  for  the  said  plaintiff*  RepKcation, 
to  the  first  plea,  similiter ;  and  to  the  second  plea,  tiiat 
the  defendant  conrerted  and  disposed  of  to  his  own  nse, 
the  said  tomb  stones,  &c.  Rejoinder,  to  the  replication 
to  the  second  plea,  confessing  that  the  defendant  had  con* 
verted  and  disposed  of  the  said  tomb  stones,  &c«,  in  man- 
ner and  form  as  alleged.  General  demurrer,  to  the  re* 
joinder,  but  the  defendant,  instead  of  joining  in  demur- 
rer, gave  notice  to  the  plaintiff's  attorney,  that  he  did  not 
intend  to  take  any  steps  in  respect  of  his  second  plea. 
The  plaintiff,  on  this,  signed  judgment  on  the  whole  re*« 
cord. 

R.  Fl  RichardM  now  moved  that  this  judgment  might 
be  set  aside  for  irregularity,  with  costs.  It  was  submitted 
that  the  plaintiff  clearly  had  no  right  Co  sign  judgment  on 
the  whole  record,  for  there  was  already  an  issue  regularly 
joined  on  the  first  plea,  traversing  the  plaintiff's  posses^* 
sion,  and  which  went  to  the  whole  declaration.  The  case 
should  have  been  treated  as  if  there  had  been  judgment 
on  the  second  plea,  and  the  issue  which  was  joined  should 
have  been  left  to  be  tried.  The  defendant  surely  ought 
not  to  be  in  a  worse  situation  than  he  would  have  been 
in  if  he  had  never  pleaded  the  second  plea  at  all.  No 
analogy  existed  between  this  case  and  one  which  might 
have  arisen  before  the  statute  of  double  plea,  (4  Anne, 
c.  16).  If  there  had  been  only  one  plea,  and  the  party 
had  refused  to  continue,  judgment  might  have  been 
signed ;  but  there  were  two  pleas,  the  first  of  which,  on 
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which  ]88ue  was  regulaily  joined,  went  fto  the  whole  de*        18S8. 
ckration.    The  plaintiff  was^  doiibtless^  entitled  to  jodg-      "    ' 
ment  on  the  second  plea,  but  the  first  plea  was  material,  «. 

and  was  not  disposed  of.  The  plaintiff's  proper  mode  of 
proceeding  would  hare  been  to  put  himaelf  in  thesame 
position,  as  if  there  been  joinder  in  demurrer,  and  judg- 
ment in  his  faTour* 

Peaeoek  opposed  the  rule»  in  the  first  instance*  The 
case  of  Spooner  v.  Brewater  (a)  was  taken  as  an  authority 
on  which  the  declaration  was  drawn ;  and  the  plaintiff  was 
right  in  signing  judgment.  At  the  time  when  pleading 
was  carried  on  viva  voce  in  open  Court,  the  parties  ap- 
peared personally  on  the  return  of  the  writ,  when,  if  the 
plaintiff  desired  to  have  time,  it  was  given  to  him ;  but  if 
the  plaintiff  declared,  the  defendant  came  in ;  and  if  he 
confessed  the  action,  judgment  was  given  accordingly  ; 
and  if  the  de&ndant  did  not  i^ppear,  judgment  was  given 
in  like  manner.  [^Tindal^  C.  J. — ^You  wiU  find  it  diflScult  to 
point  out  a  declaration  of  that  time  containing  two  counts.] 
The  defendant  here  not  having  joined  in  demurrer,  it 
amounted  to  a  disoontinnance  or  default,  and  the  judg* 
ment  waa  rightly  Mgned,  as  the  practice  formerly  per- 
mitted it  to  be  signed,  if  the  defendant  did  not  come 
in.  Judgment  given  against  a  defendant  for  a  default 
after  plea  pleaded,  waa  a  judgment  by  nihil  dicit,  for  he 
would  be  taken  to  have  waived  all  his  former  pleadings, 
and  a  writ  of  inquiry  would  have  been  awarded  ;  so  here 
the  plaintiff  could  only  sign  judgment  for  the  defendant's 
default  [  Tindalt  C.  J. — Why  could  not  the  plaintiff  sign 
judgment  as  to  that  particular  part  of  the  pleading  to  which 
there  was  a  demurrer?  We  frequently  have  judgment  on 
demurrer  on  a  single  plea.]    Here  there  was  no  issue 

(a)  3  BiDg.  136. 
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]838.        joined  in  law,  and  the  plaintiff  could  not  take  the  opinion 
Hitchcock     ^^  ^^^  Court  on  the  rejoinder.    The  mode  of  confessing 
'-  here  taken  was  quite  a  novel  practice,  and  it  was  sought 

by  its  adoption  to  save  the  expense  of  confession,  and  of 
the  retraxit  of  the  plea :  1  Tidd's  Practice  (a).  There  was 
no  such  judgment  known  in  law  as  a  judgment  for  want 
of  a  rejoinder.  In  Peirie  v.  Fiixroy  (6),  the  Court  held 
that  if  the  defendant  did  not  rejoin,  the  plaintiff  might 
strike  out  the  previous  pleadings,  and  enter  judgment  as 
for  want  of  a  plea,  and  the  neglect  to  rejoin  was  therefore 
considered  as  an  abandonment  of  the  plea.  This  prac- 
tice was  derived  from  that  which  formerly  existed,  by 
which,  if  the  defendant  omitted  to  go  before  the  Courts 
judgment  was  signed  for  want  of  a  plea.  It  surely  could 
not  be  contended  that  the  plaintiff  was  not  entitled  to  any 
judgment. 

TiNDAL,  C.  J. — We  are  not  prepared  to  go  so  far  as 
that,  because  you  might  have  judgment  of  nihil  dicit 
quoad  hoc.  You  had  better  have  applied  to  the  Court 
for  a  rule  to  strike  out  the  plea,  because  you  certainly 
have  signed  a  larger  judgment  than  you  are  entitled  to. 
The  doctrine  for  which  you  contend  existed  long  before 
the  statute  of  Anne,  and  it  will  hardly  now  apply.  The 
proper  course  now  will  be  for  the  judgment  to  be 
set  aside,  but  at  the  same  time,  I  think  the  pleadings  de- 
murred to  should  be  struck  out,  neither  party  paying  any 
costs. 

Rule  accordingly. 

(a)  Page  559.  Ed.  9.  Q>)  5  T.  R.  152. 
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1838. 

Doe  d,  Datiks  r.  Rob.  ^    " 

\JGLE,  on  the  19th  of  January^  moved  for  a  rule  for  Under  par- 

ticular  circum- 

judgment  against  the  casual  ejector.     The  motion  should  itances,  the 
have  been  made  within  the  first  four  days  of  Term,  Doe  ^j^^^  ^ji),  ^i^^ 
d.  Lawford  v.  Roe  (a),  but  it  was  hoped  that  under  the  cdu^ ,***«« 
circumstances^  a  rule  nisi  .would  be  granted.     The  attor-  an  application 
ney  had  been  directed  to  bring  the  action,  but  had  ne-  against  the 
glected  to  instruct  counsel  in  time  to  move  for  this  rule  ac-  S*be  made"' 
cording  to  the  practice  of  this  Court.     This  omission  was  JJ^'****"  «*»*  ^^^^ 

nnt  dayi  of 

entirely  through  inadvertence^  and  the  lessor  of  the  plain-  tenn. 
tiff  was  ready  to  submit  to  any  reasonable  terms.  [Tin^ 
dalf  C.  J.  —The  difScuIty  I  have  isj  that  the  rule  will  af- 
terwards burthen  the  other  party  with  additional  costs.] 
There  is  no  reason  to  believe  that  cause  will  be  shewn 
against  the  rule. 

T1NDAL9  C.  J. — You  may  take  a  rule  to  shew  cause. 

Rule  nisi  granted, 
(a)  1  Bing.  N.  C.  161. 

Ex  parte  Coaa. 
Godson  moved  for  the  discharge  of  the  defendant  lf.»fteranir- 

"  regular  arrest, 

out  of  custody,  as  regarded  a  suit  in  this  Court.     He  had  to  the  illegality 

been  arrested  on  a  ca.  sa.  at  the  suit  of  a  plaintiff  in  the  sheriffis  no* 

Exchequer,  but  that  writ  had  been  set  aside  on  the  ground  P^jJ^^j  u"iter- 

of  irregularity.     The  defendant  was  now  in  custody  on  wards  set  aside, 

a  detainer  lodged  against  him  in  a  suit  in  this  Court.  is  innocenUy 

detained  by 

TiNDM.,  C.  J. — The  case  of  Barraii  v.  Price  (a)  is,  I  anotheTsuU, 
think,  an  answer  to  your  application.  UjJJ  dbcha^" 

him  as  to  the  detainer, 

(a)  Ante,  Vol.  ],  p.  725. 
VOL.  VI.  II  D.  P.  C. 


462 


CASES  ON  POINTS  OF  PRACTICB,  C.  P. 


1838. 

Ex  parte 
Cooo. 


BosANQUET,  J. — If  the  sheriff  is  not  a  party  to  the  il- 
legal arrest,  I  think  the  subsequent  detainer  can  be  justi- 
fied. 


TiNDAL^  C.  J. — If  the  defendant  is  detained  innocently 
by  another  person,  after  the  first  arrest,  the  defendant 
is  not  entitled  to  his  discharge.  I  think  that  is  the  dis- 
tinction which  is  to  be  drawn. 

Rule  refused. 


The  fact  of  a 
plaintiff  not 
proceeding 
promptly  in 
a  cause,  \§ 
no  answer  to 
a  rule  for  ex- 
amining a  ma- 
terial witness 
on  interroga- 
tories, who  is 
going  abroad. 


Weekes  v»  Pall. 

e/.  BA  YLE  Y  shewed  cause  against  a  rule  obtained  by 
JR.  V.  Lee  for  examining,  on  interrogatories,  a  witness, 
whose  evidence  was  sworn  to  be  material  and  necessary  for 
the  plaintiff  in  the  action,  and  who  was  on  the  point  of 
sailing  for  the  island  of  Ceylon.  There  was  no  objection 
to  the  application,  provided  the  Court  should  think  the 
plaintiff  was  in  time.  The  action  had  been  commenced  in 
April,  1836,  and  the  defendant  had  pleaded  in  the  follow- 
ing May,  but  no  steps  in  the  cause  were  afterwards  taken 
until  the  1st  of  November,  1837,  when  notice  was  given 
that  the  plaintiff  intended  to  proceed  after  the  end  of  that 
month.  He  did  not  go  on,  however,  until  the  present 
month  of  January.  It  was  submitted,  that  in  order  to 
entitle  the  plaintiff  to  have  a  rule  of  this  description  abso- 
lute, he  should  have  proceeded  promptly. 

TiNDAL,  C.  J. — I  think  the  objection  is  not  sufficient  to 
call  upon  the  Court  to  discharge  this  rule. 


Rule  absolute. 
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1838. 

Ex  parte  Ware^  Gent.,  One,  &c. 

JL  ULL  Y  moved  for  a  rule,  directing  the  Master  of  this  Wben  an  attor- 
Court  to  add  the  name  of  Ware,  to  the  name  of  the  appli-  hhTnamefthe 
cant,  (an  attorney),  on  the  roll.  ^**°?a''illir* 

for  altering  hia 
name  on  the 

TiNDAL,  C.  J. — He  may  take  out  his  certificate  with  his  roll,  bj  adding 

.^,         I  hia  new  name 

new  namCi  it  he  pleases*  to  that  which 

is  already  en- 
groiied  on  it. 

TuUff  urged  that  the  amendment  had  already  been 
ordered  to  be  made  in  the  other  Courts*  The  applicant 
was  admitted  in  18S4,  but  had  only  recently  taken  the 
name  of  Ware^  in  addition  to  that  which  he  previously 
bore. 


TiNDAL^  C.  J. — Why  are  we  to  have  his  name  altered  ? 
it  may  be  a  mode  of  acquiring  a  new  name. 

Tuttjf* — The  applicant  swears  be  has  already  acquired 
it  by  a  regular  license* 

TiNDAL,  C.  J. — He  will  not  get  into  any  difficulty  by 
the  iqpplication  being  refused.  It  is  a  mere  matter  of 
fancy* 

BosANQUET,  J* — He  has  not  abandoned  his  own  name^ 
but  has  only  added  another  to  it. 

Rule  refused. 


iiS 


404  CASES  ON  POINTS  OF  PRACTICE,  C.  P. 

1838. 

HILARY  TERM,  1  VICTORLfi. 

XT  IS  OEDERED,  that  on  and  after  the  first  day  of  next 
Easter  Term,  every  rule  for  judgment  as  in  case  of  a  non- 
suit after  a  peremptory  undertaking  and  default,  shall  be 
absolute  in  the  first  instance. 

It  is  FURTHER  ORDERED,  that  from  and  after  the  last 
day  of  this  present  Hilary  Term,  it  shall  not  be  necessary 
to  file  warrants  of  attorney  to  prosecute  and  defend  pre- 
vious to  or  at  the  time  of  signing  interlocutory  or  final 
judgment^  or  at  any  stage  of  a  cause. 

It  is  also  FURTHER  ORDERED,  that  from  and  after  the 
last  day  of  this  Term,  all  judgments  may  be  signed  on  the 
morning  after  the  day  on  which  the  time  for  pleading  has 
expired. 

It  is  also  FURTHER  ORDERED,  that  on  and  after  the  first 
day  of  next  Easter  Term,  every  motion  for  judgment 
against  the  casual  ejector  in  ejectment  in  London  and 
Middlesex,  may  be  made  on  any  day  during  the  Term. 

N.  C.  TiNDAL. 

V.  ^L.  Jl  ARK. 

J,  B.  Bo8ANQUET« 
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Caster  tlTem, 

IN  THE  FIRST  YEAR  OF  THE  REIGN  OF  VICTORIA. 


HILARY  TERM,  1  VICTORIiE,  1838. 

^^HERE  AS  by  the  practice  of  this  Court  in  all  actions        1838. 
of  ejectmenti  it  is  necessary  that  the  plea  and  consent  rule 
should  be  filed  at  the  chambers  of  one  of  the  Judges  of 
the  same  Court. 

It  is  hereby  ordered^  that  from  and  after  the  last  day 
of  this  present  Term  the  said  practice  be  discontinued,  and 
in  all  such  actions,  the  plea  with  the  consent  rule  annexed 
thereto,  be  delivered  in  like  manner  as  pleas  in  other 
actions,  the  defendant's  appearance  being  first  entered  with 
the  proper  officer  as  heretofore. 

(Signed)        Denman. 

J.  LlTTLEDALE. 

J.  Patteson. 
J.  Williams. 
J.  T.  Coleridge. 


EsDAiLE  and  Others  v.  Davis, 

x^ROWDER  shewed  cause  against  a  rule  nisi  obtained  Whereadefen- 
by  Healon  for  discharging  the  defendant  out  of  custody^  in  execution  on 
on  the  ground  of  a  defect  in  the  testatum  ca.  sa.,  on  which  fn^uiy^iass 

it  is  too  late  for 
him  to  object  that  there  was  no  indorsement  on  the  writ  of  his  residence^  pursuant  to  H.  T.  2  & 
3  Geo.  4,  K.  B.,  on  the  first  day  of  U.  T.  18S8,  although  he  swears  that  he  was  not  aware  of 
the  defect  until  a  short  time  before  the  application,  as  he  was  bound  to  be  aware  of  the  defect  as 
soon  as  he  was  aware  of  the  proceeding  in  which  the  defect  arose. 

Qosere,  whether  the  above  indorsement  is  for  the  benefit  of  the  sheriff,  or  of  the  defendant  also! 

The  omission  of  an  original  ca.  sa.  is  no  objection  to  a  test.  ca.  sa.,  which  has  been  issued  with- 
out  the  former  writ,  aitliuugh  issued  af\er  an  application  is  made  to  set  aside  the  test  ca.  sa. 
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1838.  the  defendant  had  been  taken  in  execution.  The  defect 
alleged  was,  that  no  statement  of  the  defendant's  residence 
had  been  indorsed  on  the  writ.  The  defendant  was  ar- 
rested in  the  month  of  July,  1833,  and  the  rule  nisi  was 
obtained  in  the  present  term.  The  application  was,  there- 
fore, too  late*  The  objection  was  founded  on  an  alleged 
irregularity,  and  therefore  the  defendant  ought  to  have 
come  promptly  to  the  Court.  But  the  description  of  the 
defendant  to  be  indorsed  on  the  process  was  a  mere  matter 
of  direction  to  the  sheriff,  and  for  his  benefit  only.  The 
case  of  Clarke  v.  Palmer  (a),  appeared  an  authority  to  that 
effect.  In  Kenrick  v.  Nanney  (6),  the  Court  held  that  the 
sheriff  is  not  bound  to  execute  bailable  process  on  which 
the  place  of  abode  and  addition  of  the  defendant  are  not 
indorsed,  although,  at  the  time  of  receiving  the  process, 
he  made  no  objection  to  the  want  of  indorsement.  The 
defendant,  therefore,  had  no  right  to  avail  himself  of  this 
objection.  Another  objection  was,  that  no  original  writ 
of  ca.  sa.  had  been  sued  out  to  warrant  the  issue  of  the 
testatum  ca.  sa.  This  objection  was  perfectly  untenable, 
because  an  original  writ  of  ca.  sa.  might  be  issued  at  any 
time  after  the  testatum  ca.  sa.  had  been  executed.  The 
case  of  Davidson  v.  Dunne  (c),  was  a  direct  authority  to 
that  effect.  The  Court  there  said,  ''  After  the  testatum 
has  issued,  the  original  ca.  sa.  is  a  mere  formal  process 
giving  no  information  to  the  parties.**  The  case  of  Con- 
stable V.  Fothergill(d),  decided  that  after  the  lapse  of  two 
terms  the  Court  will  not  discharge  a  defendant  out  of 
custody  on  the  ground  that  his  addition  and  place  of  abode 
are  not  indorsed  upon  the  writ  of  ca.  sa.  Here,  how- 
ever, several  years  had  elapsed  since  the  defendant  was 
taken  in  execution  on  the  writ  of  ca.  sa.  The  application, 
therefore,  was  unquestionably  too  late. 

(a)  9  B.  &  C.  163.  (c)  Ante,  Vol.  4,  p.  I19r 

(6)  Ante,  Vol.  1,  p.  58.  (d)  Ante,  Vol.  2,  p.  b9\. 


E 
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Heaton,  in  support  of  the  rule,  contended  that  the         1838. 
original  ca.  sa.  not  having  been  issued  in  the  present  case         "  ^ 
until  after  the  rule  had  been  obtained  on  the  part  of  the        _  «. 
defendant,  it  was  clearly  tou  late  to  support  the  testatum 
ca.  sa. 

Patteson,  J.—  I  think  the  case  of  Davidson  v.  Dunne, 
is  decisive  against  that  objection. 

Heaton  then  produced  an  affidavit,  in  which  it  was  sworn 
that  the  defendant  was  unaware  of  the  defect  until  a  very 
short  time  previous  to  the  application.  The  defendant, 
therefore,  could  not  be  considered  as  guilty  of  laches  in 
not  taking  advantage  of  the  objection,  since  a  man  could 
not  waive  an  objection  of  which  he  was  unaware.  Then, 
with  respect  to  the  right  of  the  defendant  to  take  advan- 
tage of  it :  in  the  case  of  Constable  v.  FothergiU,  the 
case  last  cited  on  the  other  side,  Mr.  Justice  Patteson 
said,  *'  I  do  not  adopt  the  argument  that  the  rule  was 
made  for  the  benefit  of  the  sheriff.''  He  then  cited  Rice 
y»  Huxley  (a),  in  which  it  was  held,  that  if  the  place  of  resi- 
dence of  the  defendant  is  not  inserted  in  the  writ  of  capias, 
it  may  be  set  aside  at  the  instance  of  the  defendant,  though 
his  residence  is  stated  in  the  copy  of  the  writ ;  and  Rolfe 
v.  Swain  (6),  which  was  a  case  where  the  defendant  was 
described  in  the  capias  as  a  dork  in  the  army  pay  office, 
at  Somerset  House,  the  Court  held  the  description  insuf- 
ficient, and  set  aside  the  writ. 

Cur.  adv.  vult. 

Patt£80N,  J. — This  was  a  motion  to  discharge  the  de- 
fendant out  of  custody,  on  the  ground  that  the  writ  of 
testatum  ca«  sa.,  on  which  he  was  taken  in  execution,  was 
not  indorsed  with  his  residence*     The  question  was,  whe- 

(a)  Ante,  Vol.  %  p.  231.  (6)  Ante,  Vol.  5,  p.  106. 
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1838.  ther  the  rule  of  court  as  to  the  indorsement  of  the  defend- 
ant's  residence  was  made  for  the  benefit  of  the  sheriff  only, 
or  whether  the  defendant  is  at  liberty  to  set  aside  the  writ 
on  account  of  an  omission  in  that  respect.  Several  cases 
were  cited,  in  which  it  was  intimated  that  the  indorsement 
was  for  the  benefit  of  the  sheriff  only.  I  do  not  wish  to 
express  any  opinion  on  that  point,  but  it  strikes  me  that 
all  the  arguments  adduced  from  the  Uniformity  of  Process 
Act  are  not  very  applicable,  on  account  of  the  distinction 
which  exists  between  mesne  and  final  process.  In  the 
species  of  process  provided  by  that  act,  it  is  required  that 
the  indorsement  should  be  made,  in  order  to  enable  the 
defendant  to  see  that  he  is  the  person  intended.  But  in 
the  instance  of  a  ca.  sa,  it  is  quite  different^  because  there, 
t1;e  proceedings  have  been  going  on  along  time,  and  there- 
fore he  cannot  have  any  doubt  that  he  is  the  person  in- 
tended. I  only  say  this,  lest  it  might  be  thought  that  I 
acceded  to  the  arguments  drawn  from  the  Uniformity  of 
Process  Act.  But  that  point  is  not  necessary  for  me  to 
determine,  as  I  am  of  opinion  that  the  application  is  too 
late.  The  rule  was  obtained  in  Hilary  Term,  and  I  will 
assume  that  it  was  obtained  on  the  first  day,  and  he  has  re- 
mained in  prison  ever  since  the  1st  July,  1833.  The  rule 
is,  that  a  party  shall  not  be  permitted  to  take  advantage 
of  an  irregularity,  and  this  is  merely  an  irregularity,  after 
so  long  a  lapse  of  time.  There  are  cases,  where  it  is  laid 
down,  that  a  man  cannot  waive  an  irregularity  if  he  do  not 
know  of  it.  But  the  rule  is,  that  when  he  does  know  of 
it,  he  must  apply  promptly.  What  h  meant  by  the  rule, 
that  he  is  bound  to  come  promptly,  is,  that  he  is  bound  to 
come  promptly  after  he  knows  of  the  proceeding  in  which 
the  supposed  irregularity  exists,  and  not  after  he  knows 
of  the  irregularity  itself.  A  man  is  bound  to  know  of 
every  proceeding  taken  against  him,  and  if  there  be  any 
error  in  it  he  ought  to  ascertain  that  error ;  he  cannot  be 
heard  to  say  that  he  did  not  know  of  it.     In  one  case,  a 
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judgment  was  signed  against  a  man^  and  it  was  said  that  1838. 
he  was  not  bound  to  come  to  the  Court  until  he  knew  of 
the  judgment,  but  that  does  not  mean  that  he  was  not 
bound  to  know  of  every  irregularity  in  the  judgment  itself. 
That  appears  to  me  to  be  the  explanation  of  several  dicta 
in  different  casesi  where  it  seems,  from  the  facts,  that  it 
was  supposed  a  man  was  not  aware  of  the  proceeding, 
and  consequently  not  aware  of  the  defect,  and  thus  was 
not  bound  to  come  to  the  Court  until  he  was  aware  of  it. 
But  a  man  is  aware  of  a  ca.  sa.  being  sued  out  against 
him,  and  he  is  therefore  bound  to  be  aware  of  any  defects 
existing  in  the  process*  I  think,  under  these  circum- 
stances, this  rule  should  be  discharged,  and  with  costs, 
because  it  was  moved  with  costs.  I  shall  not  decide  the 
other  point,  as  to  whether  the  direction  be  for  the  benefit 
of  the  sheriff*  or  not. 

Rule  discharged  with  costs. 


Dos  d.  Simpson  v.  Rob. 

(jtUNNING  moved,  on  behalf  of  the  defendant,  for  a  ituDoob- 
rule  to  shew  cause  why  the  declaration  in  this  case  should  ^/^^tion  in 
not  be  set  aside,  on  the  ground  that  there  was  no  attor-  ejectment,  that 

^  no  attorneT'i 

ney*S  name  in  it.  name  has  been 

introduced  into 
it 

Patteson,  J. — If  the  tenant  has  appeared,  the  objec- 
tion is  cured.  If  he  has  not  appeared,  he  cannot  be  ad- 
mitted to  take  the  objection.  The  rule  now  sought  to  be 
obtained  cannot  therefore  be  granted. 

Rule  refused. 
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If  the  attoroey 
of  the  party 
who  haa  aub- 
pcenaed  a  wit- 
neat  giyea  him 
leave  to  be  ab- 
aent  until  a  par- 
ticular time, 
and  in  the 
interim,  the 
cauae  is  called 
on  in  the  ab- 
aence  of  the 
witneas,  the 
latter  is  not 
liable  to  an  at^ 
tachmeot  for  a 
contempt. 


Farraii  V.  Kbat. 

x^HANDLESS  shewed  cause  against  a  rule  nisi^  ob- 
tained by  Dowling  for  an  attachment  against  a  person 
named  Farr,  for  an  alleged  contempt  committed  by  him 
in  not  attending  at  the  assizes  at  Hertford,  pursuant  to 
his  subpoena.  In  answer  to  the  rule^  an  affidavit  was 
sworn  by  Farr,  in  which  he  stated,  that  he  had  attended 
the  assize  town,  on  the  commission  day,  and  seen  the  at- 
torney for  the  plaintiff  on  whose  behalf  the  subpoena  had 
been  served.  The  attorney  then  told  Farr,  that  the 
cause  would  not  come  on  before  twelve  o'clock  on  the 
following  day,  and  therefore  he  need  not  be  in  Court  until 
that  time.  In  consequence  of  this  suggestion,  he  had  not 
come  into  Court  until  half-past  eleven  on  the  following 
day.  He  then  ascertained  that  the  cause'  had  been  called 
on  at  ten  o'clock,  and  disposed  of,  before  he  came  into 
Court*  Under  these  circumstances  Chandless  submitted, 
that  the  application  on  the  part  of  the  plaintiff  had  been 
fully  answered. 

Dowlittgf  in  support  of  the  rule,  submitted  that  the  wit- 
ness was  bound  to  attend  the  Court  according  to  the  exi- 
gency of  the  writ  of  subpoena,  and  not  having  done  so,  he 
was  guilty  of  a  contempt.  He  cited  Barrow  v.  Humphreys 
(a),  in  which  Abbot,  C.  J.  observed,  "  adverting  to  the 
form  of  the  subpoena,  which  commands  the  witness  to  be 
before  the  Court  on  a  given  day,  it  does  seem  to  me  at 
present,  that  if  a  party  forbears  to  attend,  in  obedience  to 
it  at  the  assizes,  he  is  in  contempt." 

Coleridge,  J. — But  here,  the  supposed  contempt  is  ex- 
plained.   The  act  of  the  plaintiff's  attorney,  in  giving  him 


(a)  3  B.  &  Aid.  698. 
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leave  to  be  absent  at  the  time  at  which  it  appears  the         1838. 
cause  came  on^  I  think  dispensed  with  the  attendance  of 
the  witness,  so  as  to  prevent  his  non-attendance  from 
being  a  contempt.     The  present  rule  must  therefore  be 
discharged,  and  with  costs. 

Rule  discharged,  with  costs. 


Cheesewright  v.  Franks. 

fjrVRNE  Y  moved  for  leave  to  issue  execution  on  a  judg-  where  the 
ment  obtained  in  the  Mayor's  Court  of  the  city  of  London.  ^nt"in  anS- 
The  application  was  made  under  the  19  Geo.  3,  c.  70,  s.  4,  ferior  court  has 

■^  *^  ,  '  '         '    been  deatroyed 

on  account  of  the  defendant  having  removed  himself  and  by  fire,  the 

v.  J  4.     r  a^L      •      •   j»   ^-  A  !•     -^  •  *     1  •       Court  will  allow 

nis  goods  out  of  the  jurisdiction.     A  peculiarity  existed  in  execution  to  be 
the  present  case,  that  the  original  judgment  in  the  cause  """^fied^' 
bad  been  destroyed  by  the  late  fire  in  the  Royal  Ex-  of thejudgment. 
change.     It  was  consequently  impossible,  according  to  the 
usual  practice,  to  remove  the  original  judgment     The 
question   therefore  was,  whether  the  execution  could  be 
issued  on  a  verified  copy  of  the  judgment. 

Williams,  J. — I  think,  that  under  the  peculiar  circum- 
stances, you  may  have  your  rule,  and  issue  your  execution 
on  the  verified  copy  of  the  judgment. 

Rule  granted. 


Doe  d.  Cox  r.  Brown. 

rr/G£rTAf^^ shewed  cause  against  a  rule  nisi  ob-  Onanappiica- 
tained  by  W.H.  Watson,  calling  upon  the  lessor  of  the  7^Gco?2f c.  20, 
plaintiff*  to  shew  cause  why,  upon  payment  of  all  the  prin-  ■•  *»  themort- 

cipal  monies  due,  and  interest  on  the  mortgage,  and  also  ly  shews  him- 
self to  have  be- 
come the  de« 

fendant  in  the  action  of  ejectment,  by  swearing  **  that  he  had  entered  the  usual  appearance," 

without  proceeding  to  state  that  he  had  entered  into  the  consent  rule. 
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1838.  costs  to  be  ascertained  by  the  Master,  the  same  shoald 
not  be  taken  to  be  in  full  satisfaction  and  discharge  of  the 
mortgage ;  and  why  the  mortgagee  should  not  reconvey 
the  mortgaged  premises,  and  deliver  up  all  deeds,  &c., 
relating  to  the  title  thereof  to  the  mortgagor.  This  was 
an  application  under  the  7  Geo.  2,  c.SO,  s.  1,  by  which  it 
was  provided,  that  *'  if  the  person  having  a  right  to  redeem 
shall,  at  any  time  pending  the  action,  pay  to  the  mortgagee, 
or  in  case  of  his  refusal,  bring  into  Court,  all  the  principal 
monies  and  interest  due  on  the  mortgage,  and  also  costs 
to  be  ascertained  and  computed  by  the  Court,  or  proper 
officer  appointed  for  that  purpose,  the  same  shall  be 
deemed  and  taken  to  be  in  full  satisfaction  and  discharge 
of  the  mortgages  ;  and  the  Court  shall  discharge  the  mort- 
gagor of  and  from  the  same  accordingly,  and  compel  the 
morgagee,  by  rule,  to  reconvey  the  mortgaged  premises, 
and  deliver  up  all  deeds,  &c.,  relating  to  the  title  thereof, 
to  the  mortgagor,  or  to  such  other  person  as  he  shall 
nominate  or  appoint."  The  words  of  the  section  were 
''  pending  the  action;*'  and  in  Doe  d.  Hursi  y. Clifton  (a), 
it  was  held,  that  *^  a  mortgagor,  in  order  to  entitle  himself  to 
the  benefit,  in  a  court  of  law,  of  statute  7  Geo.  S,  c.  20,  s.  1 , 
must  become  a  defendant  in  the  action  of  ejectment ;  and 
where  he  is  not  such  defendant,  the  Court  will  not  inter* 
fere,  either  under  the  statute,  or  in  the  exercise  of  its 
general  power  over  actions  in  the  Court.*'  The  question 
then  was,  whether  the  mortgagor  in  the  present  case,  had 
become  defendant  in  the  action.  It  was  submitted  that  he 
had  not.  All  that  was  sworn  in  the  affidavit  was,  **  that 
he  had  entered  the  usual  appearance.**  This  was  not 
sufficient,  because  a  party  could  not  become  defendant  in 
an  action  of  ejectment,  without  entering  into  the  consent 
rule.  Nothing  appeared  in  the  affidavit  to  shew,  that  he 
had  entered  into  the  consent  rule.     Not  having  entered 

(a)  4  Ad.  &  £1.  814. 
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into  the  consent  rule,  he  was  not  a  defendant,  and  there-         1838. 
fore  was  not  entitled  to  avail  himself  of  this  statute. 

IV,  H.  Watson^  in  support  of  the  rule,  contended,  that 
enough  was  shewn  on  the  face  of  this  affidavit,  to  prove  to 
the  Court^-that  the  mortgagor  had  become  the  defendant 
in  the  action.  It  was  sworn  **  that  he  had  entered  the 
usual  appearance,"  which  must  be  taken  to  mean,  that  he 
had  entered  an  appearance  according  to  the  practice  of 
the  Court,  inclusive  of  entering  into  the  consent  rule. 

Williams,  J. — (After  consulting  Master  Bunce.)  The 
Master  tells  me,  that  the  two  actsof  entering  into  the  consent 
rule,  and  entering  the  appearance,  are  almost  contempo- 
raneous acts.  As  it  is  not  sworn  that  the  mortgagor  has 
not  entered  into  the  consent  rule,  I  must  presume  the 
proper  steps  have  been  taken  in  order  to  render  the 
mortgagor  the  defendant  in  the  action,  according  to  the 
regular  practice  of  the  Court.  I  think,  therefore,  the 
present  rule  ought  to  be  made  absolute. 

Rule  absolute. 


Handford  r.  Handford. 

JKOSS  shewed  cause  against  a  rule  nisi  obtained  by  72.  It  ii  no  ob- 
F.  Richards^  either  for  setting  aside  the  verdict  found  in  yerdict  that  no 
favour  of  the  plaintiff  to  the  amount  of  2i  13*.  and  enter-  Se^lfldd^ 
ing  a  nonsuit,  or  obtaining  a  new  trial,  or  for  an  arrest  of  ^^  there  is  an 

.    ®  ®  *  "&c."atthe 

judgment.     The  cause  was  an  issue  tried  before  the  Judge  end  of  the  re- 
of  the  Palace  Court.     The  first  objection  was,  that  the  ^  ^^isTground 
plaintiff,  in  taking  issue  on  the  first  of  the  two  pleas,  had  j°d"'7nt  on  a 
not  added  the  similiter  for  the  defendant.  Terdict  on  a 

writ  of  trial, 
if  that  part  of 

the  form  given  bj  the  rales  of  H.  T.  4  Will.  4,  which  gives  jurisdiction  to  inferior  courts  to  try 

Issues  from  the  superior  ones,  is  omitted. 
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1838^  J?.  V.  Richards  admitted  that  he  could  not  support  that 

H  MDFOKD     ^"^jcction,  as  an  •*  &c.'*  had  been  added  to  the  replica- 
«•  tion  (a)* 

Ross, — The  second  objection  was,  that  the  writ  of  trial 
omitted  any  reference  to  the  amount  of  the  debt  to  be  re- 
covered in  the  action,  and  consequently  it  did  not  appear 
that  the  Palace  Court  had  jurisdiction  to  try  the  cause. 
In  the  form  of  the  writ  of  trial  given  by  the  Pleading 
Rules,  4  Will.  4  (&),  the  words  were  after  the  statement  of 
the  joinder  of  issue,  ''  and  forasmuch  as  the  sum  sought 
to  be  recovered  in  this  suit,  and  indorsed  on  the  said  writ 
of  summons,  does  not  exceed  S02.,  hereupon,'*  8cc.  In  the 
present  instance,  the  only  words  introduced  into  the  writ 
of  trial  were  *'  forasmuch,  &c.,**  without  any  reference  to 
the  sum  sought  to  be  recovered  in  the  action.  This,  it 
was  submitted,  was  an  immaterial  omission  which  the 
practice  justified,  and  which  it  was  now  too  late  to  make 
the  subject  of  an  objection.  The  third  objection  was, 
that  there  was  a  variance  between  the  declaration  and  the 
evidence.  The  declaration  was,  for  goods  sold  and  deli- 
vered to  the  defendant.  The  proof  was,  that  they  were 
delivered  to  another  person  by  the  direction  of  the  defend- 
ant. A  delivery  to  a  particular  person,  by  the  direction 
of  another,  was  in  point  of  law  a  delivery  to  that  other. 
Had  any  point  of  this  sort  been  taken  at  the  trial,  and 
attempted  to  be  enforced,  the  Judge  would,  as  a  matter  of 
course,  have  directed  the  record  to  be  amended.  No 
such  objection  however  was  enforced,  but,  on  the  contrary, 
it  was  waived.  Under  these  circumstances,  it  was  con* 
tended,  that  the  present  rule  ought  to  be  discharged. 

(a)   See  Swain  and  Others  ?.      v.  Finchy  id.  313. 
Lewii,  ante,  Vol.  3,  p.  700;  Siboni         (b)  Ante,  Vol.  2,  p.  329. 
V.  Kirkman,  ante,  p.  98;  and  Brook 


Hamdford* 
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22.  V.  RiehardSf  in  support  of  the  rule,  cited,  as  to  the  1838. 
last  point,  the  case  of  Ratnsden  ▼•  Ambrose  (a),  the  mar-  handford 
ginal  note  of  which  was,  *'  where  husband  and  wife  live 
separate,  cannot  declare  for  her  board  as  for  meat  and 
drink  for  him  found  and  provided."  With  respect  to  the 
second  point,  in  consequence  of  the  omission  which  was 
the  subject  of  objection  in  the  writ  of  trial,  the  form  given 
by  the  rule  of  Court  sufficiently  shewed  that  the  plaintiff 
was  irregular  in  his  proceedings.  By  the  omission  in 
question,  it  appeared  that  the  proceedings  before  the 
Palace  Court  were  perfectly  unauthorized.  Without  the 
provisions  of  the  S  &  4  Will.  4,  c.  4S,  the  inferior  court 
referred  to  had  no  jurisdiction  to  try  this  issue ;  unless, 
therefore,  it  appeared  by  the  proceedings  that  they  took 
place  under  the  authority  of  the  statute,  they  were  entirely 
coram  non  judice. 

Coleridge,  J. — Upon  the  first  point,  I  should  certainly 
not  have  disturbed  the  verdict.  As  to  the  lastj  it  is  enough 
to  say,  without  entering  into  the  cases,  that  a  delivery  to 
one  by  the  direction  of  another,  is  the  same  as  a  delivery 
to  the  latter.  Now,  with  regard  to  the  second  point. 
The  power  to  issue  the  writ  of  trial  is  a  limited  authority, 
and  the  rule  of  Court  has  directed  by  its  form,  that  re- 
ference should  be  made  to  the  authority  which  gives 
jurisdiction  to  the  inferior  court.  It  is  not,  therefore,  like 
the  ordinary  case  of  a  venire  at  the  end  of  an  ordinary 
record,  where  omissions  are  frequent ;  for  here,  the  whole 
of  that  which  gives  jurisdiction  to  the  Court  has  been 
omitted.  It  is  sworn,  that  this  is  the  form  adopted  by 
attorneys  in  practice.  But  I  am  informed  by  the  (Tfficer 
of  the  Court  that  such  is  not  the  practice^  for  that  there 
is  an  additional  amount  of  folios  altered  on  taxation  for  the 
substance  of  the  writ  as  given  in  the  form.     If  such  a 

(a)  1  Str.  127. 
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1838. 
Handfokd 

V. 

Handford, 


practice  has  ever  prevailed  amongst  any  persons,  the 
sooner  it  is  abolished  the  better.  I  think  the  rule  ought 
to  be  absolute  for  arresting  the  judgment  on  this  point. 

Rule  absolute  accordingly. 


It  it  not  a  luf- 
fldent  com- 
pliance  with 
1  Reg.  Oen. 
H.  T.  S  Will.  4, 
B.  7S,  that  an 
attorney  should 
be  named  by 
the  plidntiff, 
and  adopted  by 
the  defendant 
in  cuitody  on 
mesne  process, 
when  ezecating 
a  warrant  of 
attorney. 


White  r.  Cameron. 

J.  HEOBALD  shewed  cause  against  a  rule  nisi  obtained 
by  Price  for  discharging  the  defendant  out  of  custody,  on 
the  ground  of  a  noncompliance  with  1  Reg.  Gen.  H.  T. 
2  Will.  4,  s.  72  (a),  by  which  it  was  ordered  that  "  no 
warrant  of  attorney  to  confess  judgment,  or  cognovit  ac- 
tionem, given  by  any  person  in  custody  of  the  sheriff  qr 
other  officer  upon  mesne  process,  shall  be  of  any  force, 
unless  there  be  present  some  attorney  on  behalf  of  such 
person  in  custody,  expressly  named  by  him,  and  attending 
at  his  request  to  inform  him  of  the  nature  and  effect  of 
such  warrant  or  cognovit  before  the  same  is  executed, 
which  attorney  shall  subscribe  his  name  as  a  witness  to 
the  due  execution  thereof,  and  declare  himself  to  be  the 
attorney  for  the  defendant,  and  state  that  he  subscribes 
as  such  attorney.*'  It  appeared  by  the  affidavits  in  the 
present  case,  that  the  defendant  had  been  arrested  on 
mesne  process,  and  while  in  custody  had  proposed  to  give 
a  warrant  of  attorney.  The  plaintiff",  who  was  present, 
named  a  particular  attorney  to  act  on  behalf  of  the  defen- 
dant, and  the  latter  accordingly  adopted  him.  This,  it  was 
submitted ,  was  a  sufficient  compliance  with  the  rule  of  Court. 
The  object  of  the  rule  was,  that  a  defendant  in  custody 
should  have  the  assistance  of  a  legal  adviser ;  no  matter 
whence  the  attorney  came,  or  who  happened  to  mention 


(a)  Ante,  Vol  1,  p.  192. 
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him,  provided  the  defendant  treated  him  as  hu  attorney.         1838. 
The  mere  circumatance  of  his  name  being  mentioned  by 
the  plaintiff  could  not  prevent  the  defendant  from  obtain- 
ing all  the  protection  which  the  rule  of  Court  intended  to 
bestow. 

Price  supported  the  rule,  and  was  stopped  by  the 

WnnAMs,  J._The  case  of  FuAer  v.  NieAoUu  (a)  u 
exactly  in  point.     There,  it  was  held  that  it  must  ex- 
pressly appear  that  the  attorney,  who  attended  on  behalf 
of  the  defendant,  did  so  at  his  request,  and  was  named  by 
him,  otherwUe  the  Court  will  set  it  aside.    In  the  case  of 
Walier  v.  Gardner  (A).  Mr.  Justice  Taunlon  referred  with 
approbation,  to  what  was  observed  by  Lord  Kent/on,  in 
the  case  of  Huiton  v.  Hutsom  (c).    His  Lordship's  remark 
was,  « there  is  great  weight  in  the  observation  made  "by 
counsel  in  support  of  the  rule,  that  the  defendant,  under 
pressure  of  an  arrest,  ought  to  be  considered  incapable 
of  waiving  the  benefit  of  this  rule,  and  that,  at  aU  events, 
and  in  all  cases,  he  should  be  protected  by  the  advice  of 
an  attorney  expressly  attending  for  him."    These  cases 
shew,  that  the  mere  nomination  by  the  plaintiff,  and  the 
adoption  by  the  defendant  is  not  a  subsUntial  compliance 
vrith  the  rule.     Under  these  circumstances,  I  think  that 
the  present  rule  ought  to  be  made  absolute,  with  costs. 

Rule  absolute,  with  costs. 

(•)  Am^  V«L 2,  P.25L  (A;  4  B.AAi.371. 

(e)  7  T.  E.  7. 


Vot.  TI. 
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practice  has  ever  prevailed  amongst  any  persons,  the 
sooner  it  is  abolished  the  better.  I  think  the  rule  ought 
to  be  absolute  for  arresting  the  judgment  on  this  point. 

Rule  absolute  accordingly. 


It  it  not  a  luf- 
fldent  com- 
pliance  with 
1  Reg.  Oen. 
H.  T.  S  WilU  4, 
B.  72,  that  an 
attorney  should 
be  named  by 
the  plidntiff, 
and  adopted  by 
the  defendant 
in  custody  on 
mesne  process, 
when  executing 
a  warrant  of 
attorney. 


Whitb  p.  Cameron. 

J.  HEOBALD  shewed  cause  against  a  rule  nisi  obtained 
by  Price  for  discharging  the  defendant  out  of  custody,  on 
the  ground  of  a  noncompliance  with  1  Reg.  Gen.  H.  T. 
2  Will.  4,  s.  72  (a),  by  which  it  was  ordered  that  **  no 
warrant  of  attorney  to  confess  judgment,  or  cognovit  ac- 
tionem, given  by  any  person  in  custody  of  the  sheriff  or 
other  officer  upon  mesne  process,  shall  be  of  any  force, 
unless  there  be  present  some  attorney  on  behalf  of  such 
person  in  custody,  expressly  named  by  him,  and  attending 
at  his  request  to  inform  him  of  the  nature  and  effect  of 
such  warrant  or  cognovit  before  the  same  is  executed, 
which  attorney  shall  subscribe  his  name  as  a  witness  to 
the  due  execution  thereof,  and  declare  himself  to  be  the 
attorney  for  the  defendant,  and  state  that  he  subscribes 
as  such  attorney."  It  appeared  by  the  affidavits  in  the 
present  case,  that  the  defendant  had  been  arrested  on 
mesne  process,  and  while  in  custody  had  proposed  to  give 
a  warrant  of  attorney.  The  plaintiff,  who  was  present, 
named  a  particular  attorney  to  act  on  behalf  of  the  defen- 
dant, and  the  latter  accordingly  adopted  him.  This,  it  was 
submitted,  was  a  sufficient  compliance  with  the  rule  of  Court. 
The  object  of  the  rule  was>  that  a  defendant  in  custody 
should  have  the  assistance  of  a  legal  adviser ;  no  matter 
whence  the  attorney  came,  or  who  happened  to  mention 


(a)  Ante,  Vol  1,  p.  192. 
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him,  provided  the  defendant  treated  him  as  his  attorney*         1838. 
The  mere  circumstance  of  his  name  being  mentioned  by 
the  plaintiff  could  not  prevent  the  defendant  from  obtain- 
ing all  the  protection  which  the  rule  of  Court  intended  to 
bestow. 

Price  supported  the  rule^  and  was  stopped  by  the 
Court. 

Williams,  J. — The  case  of  Fisher  v.  Nicholas  {a)  is 
exactly  in  point.  There,  it  was  held  that  it  must  ex- 
pressly appear  that  the  attorney,  who  attended  on  behalf 
of  the  defendant,  did  so  at  his  request,  and  was  named  by 
him,  otherwise  the  Court  will  set  it  aside.  In  the  case  of 
Walker  v.  Gardner  (A),  Mr.  Justice  Taunton  referred  with 
approbation^  to  what  was  observed  by  Lord  Kenyan^  in 
the  case  of  Huison  v.  Hutson  (c).  His  Lordship's  remark 
was,  ''  there  is  great  weight  in  the  observation  made  'by 
counsel  in  support  of  the  rule,  that  the  defendant,  under 
pressure  of  an  arrest,  ought  to  be  considered  incapable 
of  waiving  the  benefit  of  this  rule,  and  that,  at  all  events^ 
and  in  all  cases,  he  should  be  protected  by  the  advice  of 
an  attorney  expressly  attending  for  him."  These  cases 
shew,  that  the  mere  nomination  by  the  plaintiff,  and  the 
adoption  by  the  defendant  is  not  a  substantial  compliance 
with  the  rule.  Under  these  circumstances,  I  think  that 
the  present  rule  ought  to  be  made  absolute,  with  costs. 

Rule  absolute,  with  costs* 

(a)  Ante,  Vol.  2,  p.  251.  (6)  4  B.  &  Ad.  371. 

(c)  7  T.  R.  7. 
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Inorder  toiign 
judgment  on  an 
old  warrant  of 
attorney,  it  it 
aufllcient  in 
anpportof  an 
application  on 
the  10th  of 
May,  to  pro- 
dnee  a  letter 
from  die  de« 
lendant,  dated 
the  27th  of 
April,  at  Nice. 


GRANTI.EY  tu  Summers. 

V.  WILLIAMS  RipiAxed,  on  the  10th  of  May,  to  enter 
up  judgment  on  an  old  warrant  of  attorney.  The  mode 
in  which  it  was  shewn  that  the  defendant  was  still  alive, 
was  by  a  letter  dated  the  27th  of  April,  from  Nice,  in 
Italy. 

WiLUAMs,  J. — ^I  think  that  is  sufficient. 

Rule  granted. 


Doe  d.  Beroer  r.  Docker« 

The  14  Qf.x  JtjiALCOMB  shewed  cause  against  a  rule  for  judgment, 
jttd  ^mentln  '^^  ^^  ^^^  ^^  ^  uonsuit.  It  was  an  action  of  ejectment,  and 
caie  of  a  non-     although  he  had  examined  the  authorities,  he  had  not  been 

goity  applies  to  .  , 

actions  of  ^eei-  able  to  discover  any  case  in  which  it  had  been  held,  that 
aTtooAM***      the  14  Geo.  2,  c.  17,  which  entitled  defendants  to  obtain, 

in  certain  cases,  judgment  as  in  case  of  a  nonsuit,  applied 
to  actions  of  ejectment  All  the  cases  in  which  he  had 
found  discussions,  with  respect  to  such  a  judgment, 
were  of  personal  and  not  mixed  actions.  It  was  a  matter 
of  doubt,  therefore,  whether  the  defendant  was  entitled 
to  obtain  his  rule  in  the  present  case. 


aetiona. 


Coleridge,  J. — ^The  words  of  the  act  of  Parliament 
are,  **  where  any  issue  is  or  shall  be  joined,  in  any  action 
or  suit  at  law,  in  any  of  his  Majesty*s  Courts  of  Record  at 
Westminster.^  The  action  in  ejectment  is  an  action  at 
law,  and  it  appears  that  issue  was  joined  in  it  in  the  pre* 
sent  case.  I  think,  therefore,  that  it  is  ?(ithin  the  statute. 
The  practice  has  always  certainly  been  to  treat  actions  of 
ejectment  as  within  the  statute. 

The  rule  was  afterwards  discharged  on  a  peremptory 
undertaking. 
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1836. 

Doe  d.  Frodsham  r.  Rob. 

JiYLAND  moTed  for  judgment  against  the  caanal  ejec-  Service  in  eject- 
tor.  There  was  some  difficulty  with  respect  to  the  day  on  Se'de^inter^' 
which   the  service  took  place.     The  service  had  been  ▼ening  between 

*^  ,  the  Thursday 

effected  on  the  daughter  of  the  tenant  in  possession,  and  next  before, and 
an  acknowledgment  had  afterwards  been  received,  that  neztafte°Ea^ 
the  declaration  had  come  into  the  hands  of  the  tenant  on  fifi['J[^iJJ^^^ 
the  16th  of  ApriL     The  question  was,  whether  this  ser-  Batter-Term, 
vice  was  in  sufficient  time.     By  11  Geo.4&  1  Will.  4, 
c.  70,  8. 6,  Easter  Term  was  made  to  commence  on  the 
15th  of  April,  and  it  was  further  provided,  by  that  section, 
**  that  if  the  whole  or  any  number  of  the  days  intervening 
between  the  Thursday  before,  and  the  Wednesday  next 
after  Easter  day  shall  fall  within  Easter  Term,  there  shall 
be  no  sittings  in  banc  on  any  such  intervening  days,  but 
the  term  shall  in  such  case  be  prolonged  and  continued 
for  such  number  of  days  of  business  as  shall  be  equal  to 
the  number  of  the  intervening  days  before  mentioned, 
exclusive  of  Easter  day,  and  the  commencement  of  the 
ensuing  Trinity  Term  shall  in  such  case  be  postponed, 
and  its  continuance  prolonged  for  an   equal  number  of 
days  of  business.**    Then,  by  1  Will.  4,  c.  3,  s.  3,  it  was 
enacted,  **  that  in  case  any  of  the  days  between  the  Thurs- 
day before  and  the  Wednesday  next  after  Easterv  shall 
fall  within  Easter  Term,  then  such  days  shall  be  deemed 
and  taken  to  be  a  part  of  such  term,  although  there  shall 
be  no  sittings  in  banc  on  any  of  such  intervening  days.** 
Then,  by  Reg.  Gen.  Easter  Term,  2  Will.  4  (a),  it  was 
ordered,  "  that  the  days  between  the  Thursday  next  be- 
fore, and  the  Wednesday  next  after  Easter  day,  shall  not 
be  reckoned  or  included  in  any  rules,  or  notices,  or  other 
proceedings,  except  notices  of  trial  and  notices  of  inquiry, 

(a)  Ante,  Vol.  1,  p.  423. 
kk8 
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in  any  of  the  courts  of  law  at  Westminster."  From  the 
construction  to  be  put  upon  that  rule«  connected  with  the 
two  acts  of  Parliament^  it  was  submitted^  that  the  service 
in  the  present  case  was  sufficient. 

Coleridge,  J. — I  am  of  opinion  that  there  has  been 
no  sufficient  service  in  this  case.  The  rule  of  court  does 
not  affect  a  proceeding  in  ejectment.  The  1  Will.  4,  c.S, 
s.  3f  renders  the  day  in  question  a  part  of  Easter  Term, 
and  as  the  practice  of  the  Court  renders  it  necessary,  that 
the  declaration  should  be  served  previous  to  the  com- 
mencement of  the  term,  this  cannot  be  considered  as  an 
adequate  service. 

Rule  refused. 


Iftheierrloe 
of  a  writ  of 
tummoni  is 
Irregular,  a  rale 
to  set  aside  both 
seirice  and  copy 
of  the  writ  does 
not  require  too 
mndu 


Argent  v.  Reynolds. 

JlEACOCK  shewed  cause  against  a  rule  nisi  obtained 
by  Perry^  for  setting  aside  the  service  of  a  writ  of  sum- 
mons, and  the  copy  thereof,  on  the  ground  of  irregula- 
rity. The  alleged  irregularity  was,  that  the  defendant 
was  described  as  of  Ongar,  in  Essex,  and  he  was  served 
with  the  process  in  the  city  of  London.  Peacock  admit- 
ted that  the  service  was  irregular,  but  he  submitted  that 
the  rule  asked  for  too  much,  as  it  sought  to  set  aside  the 
copy  of  the  writ,  whereas  only  the  service  was  irregular. 
He  cited  Huggeii  v.  Parkin  (a),  the  marginal  note  of 
which  was,  "  if  a  party  incurs  the  expense  of  resisting  a 
rule  to  quash  a  writ  for  irregularity,  and  it  turns  out  that 
the  irregularity  is  not  in  the  writ,  but  only  in  the  service, 
the  Court  will  discharge  the  rule  with  costs.  On  the 
authority  of  this  case,  it  was  submitted  that  the  present 
rule  having  asked  for  too  much,  ought  to  be  discharged  in 
a  similar  manner. 


(a)  1  Bing.  66. 


Akobkt 
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Perry f  in  support  of  the  rule,  distinguished  the  present        1838. 
case  from  the  one  cited,  because  there,  the  writ  remained 
good,  although  the  copy  might  be  bad  ;  but  here,  if  the  «• 

.  ,        ,  11*  T        Rbtnolds. 

service  were  set  aside,  the  copy  was  a  mere  nuHity.  it 
could  not  therefore  be  said,  that  too  much  was  asked, 
when  that  which  was  alleged  to  be  the  excess,  was  only 
the  result  of  succeeding  on  the  first  part  of  the  rule. 

Cur.  adv.  vult. 

Williams,  J. — I  took  time  to  consider  the  objection 
which  was  raised  in  this  case  to  the  form  of  the  rule,  as  it 
was  said  that  too  much  was  asked.  It  was  contended, 
that  as  there  was  nothing  wrong  in  the  copy  of  the  writ, 
but  merely  in  the  service,  the  application  should  have  been 
confined  to  the  latter.  The  case  of  Huggett  v.  Parkin 
was  relied  on,  and  there  are  other  cases  to  the  same  effect. 
But  there,  the  objection  was,  that  the  writ  was  right,  and 
only  the  service  was  wrong.  But  in  the  present  case, 
there  is  nothing  at  all  right,  for  if  the  service  is  set  aside, 
the  copy  falls  with  it.  That  was  only  the  mode  in  which 
the  service  was  effected.  The  rule  being  to  set  aside  both 
service  and  copy  does  not,  in  my  opinion,  ask  too  muclu 
The  present  rule  must  therefore  be  made  absolute. 

Rule  absolute.^ 


Magos  v.  Yorston. 

v^HANNELL  shewed  cause  against  a  rule  obtained  by  Where  an  or- 
Busbi/,  for  setting  aside  a  judgment  signed  pursuant  to  directs  ^' that 
an  award.     The  cause  had  been  referred  by  a  Judgre's  ^**®  ^^/  *" 

•'  °         whose  favour 

order,  the  important  passages  of  which  were,  "that  the  the  award  shall 

be  madey  shall 

costs  of  the  said  cause,  and  of  the  reference  and  award  be  at  liberty  to 

sign  final  judg- 
ment for  the 
amount  which  shall  be  payable  thereunder,  and  tax  his  costs,  and  issue  execution  thereon  for  such 
amount}  together  with  such  costs  so  to  be  taxed/'  and  the  award  is  in  favour  of  the  defendant,  the 
latter  may  sign  judgment  for  his  costs. 
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1898.  shall  abide  the  eyent  of  the  said  award ;"  it  then  pro- 
ceeded in  a  sttbs^nent  part,  "  that  the  party  in  whose 
favour  such  award  shall  be  made,  shall  be  at  liberty  to 
sign  final  judgment  for  the  amount  which  shaD  be  payable 
thereunder,  and  tax  bis  costs,  and  issue  execution  thereon 
for  such  amount,  together  with  such  eosts  so  to  be  taxed 
as  aforesaid,  any  time  after  the  expiration  of  six  weeks 
from  the  date  of  such  award  .**  The  arbitrator  to  whom 
the  cause  was  referred,  decided  in  favour  of  the  defend- 
ant, and  the  latter  signed  judgment  for  his  costs.  It  was 
subnutted,  that  the  defendant  was  perfectly  regular  in 
taking  this  course.  The  clear  intention  of  the  parties 
was  by  the  order  of  reference,  that  the  remedy  should  be 
mutual.  If  the  arbitrator's  award  should  be  in  favour  of 
the  plaintiff,  then  he  would  be  entitled  to  sign  his  judg- 
ment for  the  sum  awarded  in  his  favour,  as  well  as  his 
costs.  If,  on  the  other  hand,  the  award  should  be  in 
favour  of  the  defendant,  the  latter  should  be  entitled  to 
sign  judgment  for  his  costs. 

Busbjf,  in  support  of  the  rule,  submitted  that  the 
terms  of  the  reference  did  not  authorize  the  defendant 
to  sign  judgment  for  his  costs,  in  case  of  the  award  being 
in  his  favour.  By  the  terms  of  the  order,  the  power  to 
sign  judgment  for  costs  was  confined  to  the  party  in 
whose  favour  some  *'  amount ''  should  be  ''  payable." 
The  award  rendered  no  amount  payable,  and  therefore 
the  defendant  could  have  no  right  to  sign  judgment  for 
his  costs* 

Williams,  J. — I  have  no  difficulty  in  saying,  that  there 
is  here  an  imperfect  expression  of  what  was  the  dear 
understanding  of  the  parties.  It  was  evidently  meant 
that  there  should  be  mutual  and  equal  remedies  in  the 
•  event  of  a  decision  in  favour  of  either.  Strictly  speaking, 
the  defendant  cannot  be  said  to  be  a  person  who  has  any 
thing  to  receive,  or  to  whom  anything  is  payable ;  for 
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fiigit  non  petit  The  award,  however,  was  in  lub  ftrour ; 
and  in  order  to  make  his  succeiss  evf  n  with  that  of  the 
plaintiff,  there  should  be  the  same  means  in  his  power  of 
procuring  his  costs  under  the  award,  which  has  been  made 
in  his  favour.  Here,  there  is  a  provision,  that  the  person 
in  whose  favour  the  award  is  made  shall  be  at  liberty  to 
sign  judgment.  The  remedy  therefore  is  common  to  both. 
The  defendant  has  succeeded  as  much  as  the  plwitiff 
would  have  succeeded,  if  the  award  had  been  in  favour  of 
the  latter.  I  should  leave  this  an  imperfect  instrument,  if 
I  did  not  hold  that  the  defendant  was  right  in  signing  this 
judgment,  as  it  was  certainly  the  intention  of  the  parties 
that  he  should  have  power  to  da  so,  if  the  award  should 
be  in  his  favour.  The  present  rule  must  therefore  be  dis- 
charged. 

Rule  discharged. 


168S. 


Maoqs 

V. 
ToSSTCUf. 


Jones  v.  Powell. 

Jbd.  V.  WILLIAMS  shewed  cause  against  a  rale  nisi  ob*  wbere  lereni 
tained  by  R^  V.  Richards^  for  setting  aside  an  award  on  ^^^  ^j^ 
various    grounds.     He  cited  Aiickeson  v.    Cargey  (a),  l*^**^®' 
Manser  v.  Heaver  (6),  Biddell  v.  Dowse  (c),  Lawrence  v.  actions,  and  of 
Hodgson  (d),  Evans  v.  Thomson  (e),  Greig  v.  Talbot  {/),  tungi  relating 
Boodie  V.  Davies  (g).  ^%^^ 

of  tile  award ;" 

/J.  V.Richards  supported  the  rule,  and   referred  to  wdt^earbi- 

\*^  tratordirecu 

Watson  on  Awards  (A).  the  costs  of 

^  J  Ij.  <>ch  action  to 

Cur.  adv.  VUit.        be  paid  to  the 

ioccestfiil  paitj 
ia  each  suit,  the  award  is  good,  although  the  same  party  has  not  succeeded  in  all  the  actions. 

After  an  award  has  been  made,  it  is  too  late  for  the  unsuccessful  party  to  object  that  certain  in- 
ftmts  baTc  been  parties  to  the  submission,  and  that  certain  other  interested  persons  haTa  not  been 
parties  to  \L 


(«)  2  Biog.  199. 
{h)  3  B.  &  Ad.  295. 
(c)  6B.  &  G.  255;  9  D.  &  R. 
404;  .10  Moore,  272 ;  3  Bing.  20. 
((0  lY.  &Jer.  16. 
(c)  5  East;  189;  1  Smith,  380. 


(/)  2B.&G.  179;  SD.  &R. 

446. 

(g)  3  Ad.  &  £1.  200;  4  N.  & 
M.  788. 

(A)  Pag^e  125;  ed.  2. 


^ 
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1838.  Coleridge,  J. — This  was  a  rule  for  setting  aside  an 

award  which  was  argued  before  me  last  term,  upon  several 
grounds.  Of  these  the  first  is,  that  the  award  as  to  the 
costs  is  not  made  in  pursuance  of  the  submission.  By  the 
submission  it  appears,  that  an  action  of  replevin  and  two 
actions  of  ejectment  were  referred,  together  with  the  sub- 
ject-matters thereof;  and  it  was  also  agreed  ^'  that  the 
costs  of  the  said  several  actions,  and  of  all  matters  and 
things  relating  thereto,  should  abide  the  event  of  the 
award,  and  be  borne  and  paid  by  the  parties  at  such  time 
and  in  such  manner  as  the  same  shall  be  thereby  ordered 
to  be  paid,  and  that  the  costs  and  charges  of  the  submis- 
sion, reference,  and  award,  shall  be  in  the  discretion  of 
the  arbitrators."  The  award  as  to  the  replevin  finds  that 
the  plaintiff  had  no  cause  of  action,  and  that  he  owed  15/. 
for  rent  to  two  of  these  defendants,  who  were  the  avo wants 
in  their  own  right  in  the  action,  which  sum,  together  with 
the  costs,  the  award  orders  to  be  paid  to  the  defendants 
on  a  day  named.  In  the  first  ejectment^  the  award  finds 
for  the  lessors  of  the  plaintiff,  and  in  the  other  for  the 
defendant,  and  as  to  the  costs  in  them  respectively,  directs 
them  to  be  paid  in  a  similar  manner  to  the  victorious  parties 
in  each.  It  was  objected  that  these  three  directions  as  to 
the  costs  are  wrong,  because  the  costs  generally  were  to 
abide  the  event  of  the  award,  and  the  award  has  no  event, 
where  it  is  made  partly  in  favour  of  the  one  side,  and 
partly  in  that  of  the  other.  I  think,  however,  that  the 
arbitrators  have  taken  the  right  and  only  reasonable  view 
of  this  submission ;  whereas,  here,  in  substance,  several 
actions  are  referred  and  no  more,  and  the  costs  are  to 
abide  the  event — that  must  mean  the  event  of  the  award 
as  to  each  action  distributively.  The  primary  object  of 
such  a  clause  is  not  merely  to  take  the  discretion  from  the 
arbitrator,  but  also  to  make  the  costs  follow  in  the  course 
of  law,  whatever  the  arbitrator  may  think  of  the  equitable 
merits ;  but  that  object  would  be  often- frustrated  in  a  great 
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measure,  if  the  consequence  of  a  partial  finding  should  be  1839. 
that  no  costs  were  to  be  paid  at  all.  In  coming  to  this 
decision,  I  do  not  intend  to  impeach  any  cases,  of  which 
some  are  reported,  and  many  have  been  decided,  where  an 
action  and  all  matters  in  difference  having  been  referred, 
all  costs  are  to  abide  the  event  of  the  award,  as  well  of 
the  action  as  of  the  other  matters,  reference,  &c.,  in  which, 
the  Courts,  bound  by  the  words  of  the  submission,  have 
held  that  no  costs  are  payable,  unless  every  thing  be  de- 
cided one  way.  This  case  seems  to  me  to  stand  on  its 
own  grounds.  I  interpret  the  submission  to  mean,  that,  as 
to  the  actions,  the  law  shall  take  its  course  in  regard  to 
costs  ;  as  to  the  award  and  reference,  the  arbitrators  are 
to  have  a  discretion.  They  have  done,  therefore,  nothing 
more  as  to  the  former  than  they  were  authorized  to  do ; 
that  is,  to  follow  the  law,  and  regulate  the  time  of  payment. 
This  objection,  therefore,  cannot  prevail. 

The  second  and  fourth  objections  may  be  taken  toge- 
ther ;  they  are,  that  some  of  the  parties  whose  interests 
were  refused  are  not  of  full  age;  and  that  two  persons,  one 
of  them  a  defendant  in  the  replevin  suit,  the  other  a  lessor 
of  the  plaintiff  in  one  of  the  ejectments,  are  not  parties  to 
the  submission.  I  am  very  clearly  of  opinion  that  I  ought 
not  to  set  aside  the  award  on  either  of  these  grounds ; 
whatever  might  be  the  weight  of  these  objections  under 
some  circumstances,  or  whatever  inconveniences  they  may 
occasion  hereafter,  the  party  entering  into  the  reference 
cannot  entitle  himself  to  this  relief  upon  these  grounds  ; 
he  must  be  taken  to  have  known  who  were  the  parties  to 
the  actions  to  which  he  himself  is  a  party,  and  to  the  sub- 
mission which  he  enters  into ;  and  it  would  be  most  unjust 
to  allow  him  to  take  the  chance  of  an  award  in  his  favour, 
and,  that  failing,  to  claim  to  set  aside  the  whole  proceed- 
ings for  a  defect  in  the  submission,  of  which,  he  had  full 
cognizance  when  he  entered  into  it. 

The  third,  as  to  the  enlargement,  was  abandoned  on 
the  argument. 
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183BL  The  fifth  U,  that  the  arhit  raton  had  ordered  judgment  to 

be  entered  up,  which  they  had  no  authority  to  do.  The  sub- 
mission authorisEes  them  in  terms  **  to  discontinue  or  order 
the  determination  of  the  actions^  and  to  make  or  give  any 
orders  or  regulations  or  directions  which  they  shall  think 
proper  as  to  the  time  and  terms  of  such  discontinuance^  or 
of  any  other  matter  or  thing  in  anywise  relating  to  the  said 
several  actions.**  These  are  very  large  powers ;  and  the 
award  simply  orders,  "  that  the  said  actions  shall  cease 
and  determine*  and  be  no  further  prosecuted."  In  this, 
I  can  see  no  excess  of  authority ;  indeed,  if  there  had 
been,  the  excess,  being  severable  from  the  main  provi- 
sions of  the  award,  might  be  void  without  affecting  the 
remainder. 

The  sixth  objection  is,  that  the  award  directs  proceed- 
ings in  the  actions  to  cease,  and  nevertheless  directs  judg- 
ment to  be  entered  up  in  one  of  such  actions.  If  by  this 
it  is  intended  to  point  out  an  inconsistency,  the  answer  is, 
that  the  two  parts  are  to  be  read  together,  and  then  it 
will  stand  thus: — the  action  in  ejectment  is  to  cease,  unless 
you,  the  defendant,  fail  in  giving  up  the  premises  by  a 
certain  day,  in  which  event  the  lessors  may  enter  up  judg- 
ment, and  take  out  their  execution.  So  read,  there  is 
nothing  inconsistent ;  and  if  it  be  objected,  that  the  latter 
part  of  the  direction  exceeds  the  authority  of  the  arbitra- 
tors, I  think  it  may  be  answered  as  the  previous  objection 
has  been. 

The  last  objection  is,  that  the  award  is  not  certain  or 
final ;  in  what  rgspeci  was  not  pointed  out  in  the  rule. 
The  defendant,  therefore,  might  have  been  precluded  by 
the  rule  of  Court,  as  construed  by  this  Court  in  Boodle  v. 
Duties,  from  going  into  it.  The  only  ground,  however, 
urged,  was  the  same  relied  on  and  disposed  of  under  the 
fourth  head. 

The  rule  therefore  must  be  discharged. 

Rule  discharged. 
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Edwards  v.  Price,  and  Others. 

Sir  WILLIAM  FOLLETT  and  Halepmb  shewed  it  i.  not  a 
cause  why  judgment  should  not  be  entered  for  the  plain-  f^^°^  ijuda- 
tiff,  notwithstanding  the  verdict  found  for  the  defendant,  ment  non  ob- 

,  _  ,  ,         stantc  veredictOy 

The  declaration  was  in  trespass,  for  breaking  and  entering  that  a  plea,  on 
a  house,  and  taking  goods  under  colour  of  a  distress  for  has  been  foulid 
certain  pretended  arrears  of  rent  Damages  200/.  The  *^°  f^'J^^*^',,?* 
pleas  were,  first,  except  as  to  certain  trespasses  enumer-  leges  money  to 
ated,  and  taking  goods  to  the  value  of  20/.,  not  guilty;  se-  1^0^000^1  pur- 
condly,  as  to  so  much  of  the  trespasses  enumerated  in  the  ^^{HJ^^^^^ 
first  plea,  the  defendants  say,  that  the  plaintiff  ought  not  t-Zi,  b€fifr$ 

dedarationa 

further  to  maintain  his  action,  because  they  say  that,  after 
the  commencement  of  this  suit,  and  before  the  plaintiff 
declared  therein  as  aforesaid,  they,  the  said  defendants,  by 
leave  of  Mr.  Justice  Patteson,  one  of  the  judges  of  this 
Court,  for  that  purpose,  first  had  and  obtained  according 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
brought  into  Court  here  the  sum  of  20/.,  ready  to  be  paid 
to  the  plaintiff  by  way  of  compensation  or  amends  for  the 
said  several  trespasses  in  the  introductory  part  of  the  said 
first  plea  mentioned.  The  said  sum  of  20/,  so  brought 
into  Court  by  the  said  defendants,  as  aforesaid  to  wit,  on 
the  day  and  year  last  aforesaid,  they,  the  said  defendants, 
from  thence  hitherto  continually  have  had,  and  now  have 
in  Court  here  ready  to  be  paid  to  the  plaintiff,  and  the 
defendants  further  say,  that  the  plaintiff  has  not  sustained 
damages  to  a  greater  amount  than  the  said  sum  of  20/., 
&c»  Replication,  that  the  plaintiff  has  sustained  damages 
to  a  greater  amount,  on  which  issue  was  joined.  The 
order  of  Mr.  Justice  Paiteson  was  in  these  words:*-*"  Upon 
hearing  the  attorneys  or  agents  on  both  sides,  I  do  order 
that  upon  all  the  defendants  entering  an  appearance  they 
be  at  liberty  to  pay  into  Court  the  sum  of  20/.,  by  way  of 
compensation  or  amends  to  the  plaintiff,  and  that  they  be 
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1838.  at  liberty  to  plead  the  same."  The  201.  was  paid  into 
Court  the  same  day.  On  the  trial,  the  jury  found  that 
the  plaintiff  had  not  sustained  greater  damage  than  to  the 
amount  of  201.  It  was  contended  in  support  of  the  rule, 
that  the  second  plea  was  bad,  because  it  unnecessarily 
stated  that  the  money  was  paid  in  before  declaration. 
That,  however,  would  not  render  the  plea  bad.  The  sta- 
tute 3  &  4.  Will.  4,  c.  42,  s.  21,  under  which  the  plea  was 
pleaded,  only  required  that  there  should  be  the  order  of  a 
judge,  and  said  nothing  about  the  money  being  paid  into 
Court  on  or  after  declaration.  The  rules  of  H.  T.  4  Will. 
4  (a),  did  not  declare  that  the  money  might  not  be  paid  in 
before  declaration,  but  as  they  gave  the  form  of  pleading  it, 
of  course  the  inference  was  that  it  must  be  after  declaration. 
Still,  however,  that  would  not  prevent  it  being  paid  in  be- 
fore, and,  at  the  utmost,  this  plea  would  only  be  held  bad  on 
special  demurrer.  But  a  stronger  ground  for  opposing 
this  rule  is,  that  it  seeks  to  have  judgment  entered  for  the 
plaintiff,  non  obstante  veredicto.  That  is  a  rule  only 
granted  where  an  immaterial  issue  has  been  tried ;  and  it 
is  apparent  to  the  Court,  on  the  defendant's  own  shewing, 
that  in  any  way  of  putting  it  he  can  have  no  merits.  It  is 
a  judgment  always  upon  the  merits,  and  never  granted  but 
in  a  very  clear  case,  as  is  distinctly  laid  down  by  Mr. 
Tidd  (6).  Finlayson  v.  M*Kenxie  (c),  was  also  an  autho- 
rity on  this  point  against  the  rule. 

Kelly  in  support  of  the  rule,  contended  that  at  common 
law  this  would  be  no  plea,  and  it  is  therefore  only  under  the 
statute  3  &  4  Will.  4,  c.  42,  s.  2 1 ,  and  the  rules  made  in  con- 
sequence thereof,  that  it  can  be  pleaded.  The  statute  gives 
power  to  plead  this  plea  in  such  manner,  and  under  such 
regulations  as  to  the  form  of  pleading,  as  the  judges  shall 
direct.     The  judges  have  accordingly  directed  a  form  of 

(a)  Ante,  Vol.  2,  p.  320.  (6)  Prac.  p.  963,  9th  ed. 

(c)  Ante,  Vol.  6,  p.  71. 
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plea,  and  have  by  their  rules  clearly  shewn  their  inten-  lBd8. 
tion  to  be  that  the  payment  into  Court  should  not  be 
until  after  declaration.  The  order  for  this  payment  into 
Court  is  in  consequence  invalid,  from  having  been  made 
before  declaration^  and  the  plea  is  pleaded  without  autho- 
rity* If  then,  independently  of  the  statute,  this  plea  would 
be  no  defence,  and  if  in  pleading  it,  the  statute  has  not 
been  pursued,  then  is  this  plea  as  pleaded  no  defence,  and 
the  defendant  having  thereby  confessed  the  cause  of  action, 
and  an  immaterial  issue  having  been  tried,  the  plaintiff  is 
entitled  to  judgment,  non  obstante  veredicto. 

Cur.  adv.  vult. 

Pattbson,  J. — I  have  examined  the  plea  in  this  case, 
and  think  that  on  demurrer  it  would  be  held  a  good  plea ; 
but  I  have  no  doubt  that  the  rule  for  judgment,  non  ob- 
stante veredicto,  cannot  be  granted,  looking  at  the  plea 
as  pleaded  under  the  order  of  a  judge  made  before  de- 
claration. Now,  I  have  no  doubt,  on  referring  to  the  sta- 
tute, that  a  judge  has  power  to  make  the  order  at  any 
time,  and  that  it  may  be  made  immediately  after  the  writ 
has  issued,  but  then  it  must  be  done  so  that  the  plaintiff 
is  not  prejudiced,  and  so  as  not  to  deprive  him  of  any 
costs  which  he  would  otherwise  be  entitled  to.  Now,  in 
this  case,  if  it  had  been  attempted  to  stop  the  cause  be- 
fore declaration,  by  means  of  this  order,  it  would  have 
been  wrong  to  do  to ;  but  here  the  money  was  paid  into 
Court,  and  though  the  order  does  not  say  that  the  defend- 
ant may  now  pay  into  court,  yet  here,  the  money  was  im- 
mediately paid  in,  and  in  substance  it  was  the  same  as  if 
the  money  had  been  paid  into  court  after  declaration. 
The  plaintiff  might  have  replied,  accepting  the  amount  so 
paid  in.  He  did  not,  however,  do  so,  but  chose,  instead, 
to  join  issue  on  the  question,  whether  he  had  sustained 
greater  damages,  and  to  go  down  to  trial,  and  then,  after 
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a  Terdict  against  him,  he  seeks  for  judgment^  non  obstante 
veredicto,  on  the  ground  that  the  plea  it  altogether  good 
for  nothing.  At  most,  it  is  only  an  irregularity,  and  in  my 
opinion  the  plea  would  be  good  on  demurrer.  However, 
at  all  events,  a  rule  for  judgment,  non  obstante  veredicto, 
cannot  be  granted,  as  that  is  only  granted  in  a  very  clear 
case  and  on  the  merits.  This  rule  must  therefore  be  dis- 
charged. 

Rule  discharged. 


It  if  no  groood 
for  treating  a 
rule  nisi  for  a 
new  trial  as  a 
nulKty,  that  it 
has  been  ob- 
tained by  a 
different  attor- 
ney from  the 
one  on  the  re- 
cord, without 
an  order  to 
change  the 
attorney. 


Dob  d.  Bloomer  and  Others  r.  Bransom. 

siUMFREY shewed  cause  against  a  rule  obtained  by 
Whitehurstf  for  setting  aside  the  judgment  signed  in  this 
case  and  all  subsequent  proceedings,  for  reviving  the  rule 
for  a  new  trial,  and  for  rendering  good  the  service  of  a  rule 
for  a  new  trial  by  the  defendant's  present  attorney.  This 
cause  was  tried  at  the  Summer  Assizes,  18S7,  and  a  verdict 
found  in  favour  of  the  plaintiff.  The  name  of  the  attor- 
ney on  the  record  was  Raynes.  In  the  subsequent  Mi- 
chaelmas Term,  no  order  for  the  change  of  attorney  hav- 
ing been  obtained,  a  rule  for  a  new  trial  was  granted  by 
the  Court,  on  the  application  of  an  attorney  named  Ni- 
chols. The  rule  was  afterwards  served  on  the  attorney 
for  the  lessors  of  the  plaintiff  in  the  name  of  the  new  at- 
torney. This  was  treated  as  a  nullity,  and  judgment  was 
accordingly  signed.  It  was  to  set  aside  this  judgment  that 
the  present  rule  was  obtained.  Humfrey  submitted  that  the 
judgment  was  perfectly  regular.  The  lessors  of  the  plain- 
tiff had  a  right  to  treat  the  rule  for  a  new  trial  as  a  nullity, 
there  having  been  no  order  for  the  change  of  attorney. 
He  cited  Ginders  v.  Moore  (a) ;  that  was  a  very  strong 
case,  as  it  affected  the  liberty  of  the  subject.  It  was  an 
application  to  discharge  the  defendant  out  of  custody,  on 


(a)  1  B.  &  0.  654. 
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the  ground  that  the  debt  in  respect  of  which  he  was  de-  1838. 
tained  was  proveable  under  a  commission  of  bankruptcy, 
under  which,  he  had  obtained  his  certificate.  The  appli- 
cation being  made  by  a  different  attorney  from  the  one  in 
whose  name  he  had  appeared  and  pleaded,  the  Court  re- 
fused to  discharge  him«  In  Lavegrove  v.  Dymond  (a), 
the  reason  why  the  objection  did  not  prevail  was,  because 
the  plaintiff  was  required  to  shew  cause,  and  he  did  so  in 
person.  The  rule,  therefore,  did  not  apply  in  that  case, 
as  it  constituted  an  exception.  But  the  Court  there 
remarked,  that  the  reason  of  the  general  rule  was,  that 
there  should  be  some  one  person  to  whom  the  adverse  party 
might  look.  The  principle  therefore  was  recognized  in 
that  case*  Again,  in  Rex  v.  The  Sheriff  qf  Middlesex  {b\ 
the  Court  set  aside  an  attachment  against  the  sheriff  for 
not  bringing  in  the  body,  on  the  ground  that  the  body 
rule  had  been  obtained  by  a  different  attorney  from  the 
one  whose  name  appeared  in  the  previous  proceedings, 
without  an  order  for  changing  the  attorney.  In  Phillips  v. 
Berkeley  (c),  it  was  held  to  be  a  good  objection  to  a  rule 
requiring  a  bishop  to  make  his  return  to  a  levari  facias, 
obtained  by  an  attorney  not  employed  in  the  cause  origi- 
nally,  that  the  order  for  changing  the  attorney  had  not 
been  served  upon  the  bishop.  On  these  authorities  it 
was  contended  that  the  judgment  was  regular,  and  there- 
fore that  the  present  rule  ought  to  be  discharged. 

Whiiehmrst^  in  support  of  the  rule,  contended  that  it  was 
immaterial  what  attorney  instructed  the  counsel  who  moved 
for  a  new  trial.  There  was  consequently  nothing  impro- 
per in  the  course  which  the  defendant  had  pursued.  If 
the  fullest  effect  were  given  to  the  objection  on  the  part 
of  the  plaintiff,  it  could  only  operate  to  render  the  de- 

(a)  4  Tsimt.  669.  {h)  Ante,  Vol.  2,  p.  147* 

.  (e)  Ante,  VoL  5,  p.  279. 
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1838.  fendant's  proceedings  irregular,  and  could  not  render  them 
a  nullity.  The  plaintiff  might  have  applied  to  set  aside 
the  rule  or  its  service,  hut  he  was  clearly  not  entitled  to 
treat  it  as  a  nuHity  and  sign  judgment.  The  cases  on  the 
other  side  only  shewed,  that  the  proceeding  might  be  con- 
sidered as  irregular,  but  not  as  a  nullity.  In  Margerem  ▼• 
Makilwaine  (a),  a  clear  authority  was  found  to  shew  that 
the  rule  under  such  circumstances  could  not  be  treated  as 
a  nullity.  There,  it  was  held,  that  if  the  plaintiff  takes  a 
plea  out  of  the  ofBce  and  keeps  it,  he  waives  any  objection 
to  the  plea,  on  the  ground  of  its  having  been  pleaded  by  a 
new  attorney,  without  any  order  to  change  the  attorney. 
If  the  plea  under  such  circumstances  had  been  a  nullity, 
the  plaintiff  could  not  have  waived  it,  as  a  party  cannot 
waive  a  nullity  (6).  Under  these  circumstances,  it  was 
submitted,  that  the  present  rule  ought  to  be  made  abso- 
lute. 

Cur.  adv.  vult. 

Williams,  J. — This  was  a  rule  calling  on  the  lessors 
of  the  plaintiff  to  show  cause  why  the  judgment  signed  in 
this  cause,  and  the  subsequent  proceedings,  should  not 
be  set  aside,  and  why  the  rule  obtained  on  the  6th  of  Nov. 
last,  for  the  lessor  of  the  plaintiff  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  had,  should 
not  be  revived ;  and  why  the  service  of  the  last  mentioned 
rule  by  the  defendant's  present  attorney,  should  not  be 
good  service  of  the  same.  The  application  is  substantially 
to  set  aside  the  judgment  signed  by  the  lessor  of  the 
plaintiff  under  these  circumstances.  The  original  attor- 
ney was  Raynes ;  the  cause  had  gone  down  for  trial,  and 
a  verdict  had  been  recovered  for  the  lessors  of  the  plain- 
tiff.    A  rule  was  then  obtained  for  a  new  trial,  and  the 


(a)  2  N.  R.  509.  Vol.  1,  p.  28,  and  Roberts  y.  Spwrr, 

{h)  See  GarrattY.ffooper,  ante,      ante,  Vol.  3,  p.  651. 
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rule   was   drawn  up  in  the  name  of  another  attorney,         1838. 
Nickolsy  no  order  having  been  obtained  for  changing  the 
attorney  ;  and  the  question  is,  what  is  the  nature  of  that 
default  on  the  part  of  the  defendant,  that  is,  of  obtaining 
the  rule  nisi  for  a  new  trial  without  an  order  for  changing 
the  attorney.     The  lessors  of  the  plaintiff,  although  notice 
was  given  of  this  rule   for  a  new   trial,   thought  fit  to 
treat  it  as  a  nullity,  and  to  sign  judgment,  and  it  is  to  set 
aside  that  judgment  that  this  application  is  made.     On  the 
argument  in  the  case,  the  application  was  resisted  on  the 
ground  that  the  defendant  could  not  have  availed  himself 
of  the  service  of  the  rule  when  the  argument  on  the  rule  for 
a  new  trial  came  on,  and  that  therefore  the  plaintiff  was  en- 
titled to  treat  it  as  a  nullity.     On  behalf  of  the  application, 
it  was  contended  by  Mr.  Whitehurst,  that  it  did  not  appear 
that  the  defendant  was  wrong,  as  non  constat,  that  Raynes 
was  not  still  the  attorney  on  the  record.     But  that  is  the 
very  ground  of  the  objection,  as  the  rule  for  the  new  trial 
was  obtained  by  a  different  attorney,  and  no  order  had  been 
procured  to  change  the  attorney ;  there  is,  consequently, 
nothing  in  that  argument,  and  it  is  plain  that  Nickols  was 
the  person  who  obtained  the  rule.     Several  cases  were 
cited  by  Mr.  Humfrey^  the  first  of  which  was  that  of  Gir^ 
dens  V.  More.    There,  cause  was  shown  against  a  rule  to 
discharge  a  defendant  out  of  custody,  and  a  preliminary 
objection  was  taken,  that  the  rule  had  been  moved  for 
by  a  new  attorney,  without  obtaining  an  order  to  change 
the  former ;  but  there,  the  application  was  made  to  the 
court,   and  the  objection  prevailed.     It  does   not,  how- 
ever, follow,  from  that  decision,  that  because   a  party, 
by  going  before  the    Court,    can    take    the  objection, 
that    therefore  he   may  consider   the   step   he   objects 
to  as  no  step  at  all.     Indeed  it  is  quite   the  reverse, 
and  that  decision  only  shews,  that  when  the  parties  come 
before  the  Court  no  proceeding  by  a  new  attorney  is  con- 
sidered to  be  of  avail,  unless  there  has  been  an  order  for 
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18d8.  changing  the  attorney.  The  next  case  ia  that  of  Love* 
grove  V,  Dymond.  The  application  of  that  casa  is  still 
more  remote  from  the  argument;  for,  there^  a  rule  nisi  for 
judgment  as  in  case  of  a  nonsuit  was  obtained,  and  it  was 
objected  that  the  plaintiff  could  not  be  heard  to  shew 
cause,  as  he  had  obtained  an  order  to  change  the  attorney, 
which  he  had  not  served.  However,  there  the  plaintiff  waa 
personally  in  Court,  and  was  not  only  beard,  but  success- 
fully heard.  That  can,  therefore,  have  no  tendency  to  shew 
that  this  proceeding  was  a  nullity.  There  is  also  the  case  of 
Phillips  v.  Beriely,  where  my  brother  Liitledale  ssLys^  that 
it  is  a  good  objection  to  granting  a  rule,  that  there  had 
been  no  order  for  changing  the  attorney  served.  And 
so  indeed  it  might  be,  provided  it  was  brought  under  the 
notice  of  the  Court ;  but  that  case  does  not  shew  that  this 
plaintiff  may  treat  this  rule  for  a  new  trial  as  a  nullity. 
There  were  two  other  cases  cited,  but  neither  of  them 
goes  the  length  of  proving  that  this  step  was  a  nullity.  In 
one  of  them,  Powel  v.  Little^  it  was  decided,  that  where 
there  had  been  a  change  of  the  plaintiff's  attorney  in 
private,  without  the  authority  of  an  order,  a  payment  of 
the  debt  by  the  defendant,  to  the  original  attorney,  was  a 
good  payment.  Another  case  which  was  not  cited  was 
that  of  Robson  v.  Eaton  (a),  where  it  was  held,  that  a 
payment  by  the  defendant  to  the  plaintiff's  attorney  on 
the  record,  without  the  authority  of  the  plaintiff,  was  not 
a  good  payment  Neither  of  these  cases  have  any  tend* 
ency  to  support  the  argument,  that  the  rule  for  a  new  trial, 
having  been  obtained  by  a  new  attorney,  without  an  order 
to  change  the  attorney,  that  it  is  therefore  to  be  considered 
a  mere  nullity.  When  the  case  is  considered,  what  in  effect 
has  been  done  ?  There  is  no  reason  to  say  that  the  Court 
has  been  imposed  on.  An  objection  has  been  taken  on 
moving  for  the  rule  for  a  new  trial  to  what  was  done  at  the 

(a)  1T.R.62. 
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trial ;  in  fact  the  Court  attended  to  the  counsel  who  moved 
for  the  rule,  and  it  is  immaterial  whether  he  was  instructed 
by  A.  or  by  B.  Suppose  there  had  been  a  total  mistakci 
and  the  attorney  had  qi^  been  aware  of  the  necessity  of 
having  an  order  to  change  the  attorney,  and  Nickols  had 
moved  for  the  rule  in  perfect  ignorance  of  that  necessity, 
could  it  be  said  that  the  Court  would  not,  on  imposing 
some  terms,  have  entertained  the  application  for  a  new 
trial,  and  would  not  have  left  the  rule  for  a  new  trial  in  its 
full  vigour,  just  as  if  it  had  been  moved  for  by  means 
of  the  attorney  on  the  record,  Baynes?  If  that  had 
been  done,  there  could  be  no  right  to  treat  that  rule 
as  a  nullity,  and  to  sign  judgment*  It  seems  to  me, 
therefore,  that  there  was  no  ground  for  considering  the 
rule  for  a  new  trial  as  a  nulUty,  and  consequently,  that  the 
lessors  of  the  plaintiff  had  no  right  to  sign  judgment.  As 
to  the  remaining  part  of  the  rule,  I  shall  not  interfere.  It 
appears  that  Nickols  is  now,  in  due  form,  the  attorney  on 
the  record,  and  if  the  lessors  of  the  plaintiff  can  make  any 
use  of  the  mistake  committed,  when  the  time  comes  to 
shew  cause  against  the  rule  for  a  new  trial,  he  must  be 
at  liberty  to  do  so.  I  shall,  therefore,  only  set  aside  the 
judgment  and  subsequent  proceedings,  but  without  costs, 
as  the  defendant  has  been  in  error. 


1838. 


V. 

Branbom. 


Rule  absolute  accordingly. 


Ex  parte  Collins. 

JOLA  YES  applied  for  leave  to  amend  the  notice  for  the  The  Court  will 
purpose  of  being  admitted  as  an  attorney,  which  had  been  *"**JJ  *oiice^for 
civen  by  a  gentleman  named  Collins.     The  care  of  giving  admiwion  to  be 

.lit  1  1  amended,  by 

the  necessary  notices  had  been  entrusted   to   the   town  introducing  the 

name  of  one  of 
the  persons 
with  whom  he  served  his  clerkship,  and  which  had  accidently  been  emitted. 

hhH 
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18d8.        agent,  and  by  some  accident  the  notice  had  stated  that 
_  "     ^      Mr-  Collins  served  his  time  to  a  Mr.  Helm,  an  attorney  at 

£z  parte 

CoLLiKs.  Worcester ;  whereas,  he  had  been  originally  articled  to  a 
gentleman  named  Saunders,  a  partner  of  Mr.  Helm,  and 
on  the  death  of  the  former  gentleman,  he  had  been  as- 
signed to  the  latter.  If  the  notice  were  amended  accord- 
ing to  the  facts,  no  injury  could  result,  and  every  object 
of  giving  the  notice  would  be  attained. 

Williams,  J. — It  seems  to  me  that  no  one  can  be  mis- 
led by  the  amendment  sought  to  be  made  in  the  pre- 
sent case.  I  think  the  application  is  reasonable,  and  may 
therefore  be  granted. 

Application  granted. 


Curtis  v.  Marquis  of  Headfort. 

De  injurii  is  a  L  HE  declaration  was  on  a  cheque  for  2oOL,  drawn  by 
on  g«nieniUe^°  defendant  on  Messrs.  Puget  and  Bainbridge,  and  by  him 
inurrertoa        delivered   to  one  Ephraim  Bond,  through  whom  it  came 

plea,  in  an  action  ^     ^  ^  »  © 

on  a  cheque,       to  the  plaintiff,  and  which  cheque  was  stated  to  be  dis- 

that  it  was  u  j 

giTcn  for  a         honoured. 

gambUng  debt.        rjij^g  p|g^  ^^^g^  ^j^^^  jj^^  cheque  was  drawn,  and  given 

to  Ephraim  Bond,  before  the  31st  day  of  August,  1835, 
(the  day  of  the  passing  of  the  stat.  5  &  6  Will.  4,  c.  41.) 
as  a  security  to  the  said  Ephraim  Bond,  and  one  Robert 
Bond,  and  one  Edward  Bond,  for  money  lost  at  play 
to  the  said  Ephraim,  Robert,  and  Edward  Bond*  To 
this  plea  the  plaintiff  replied  de  injurilL  su&  propria, 
&c.,  to  which  the  defendant  demurred  generally.  The 
ground  of  demurrer  stated  in  the  margin  was,  that  the  re. 
plication  was  inapplicable  to  the  plea,  which  was  not  in  ex- 
cuse of  the  performance,  but  in  denial  of  the  binding  effect 
of  the  contract.  A  rule  to  set  aside  this  demurrer  as  fri- 
volous was  obtained  on  an  affidavit,  which  pointed  out 
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that  the  demurrer  was  a  general  one,  arid  stated  the  de-        1838. 
ponent's  belief  that  it  was  frivolous^  and  intended  merely        q 
for  delay.    In  answer  to  this,  there  was  a  counter  affidavit  «• 

that  the  demurrer  was  by  advice  of  counsel  and  bona  fide,     Hbadfobt. 
and  that  the  deponent  believed  the  facts  of  the  plea  to  be 
true* 


C.  Cooper  shewed  cause. — First,  As  to  the  demurrer 
being  general.  The  improper  use  of  the  replication  de 
injurift  is  a  subject  of  general  demurrer:  Fursdon  v. 
Weeks  (a),  Hooker  v.  Nye  (&.)  The  former  case  shews  that 
it  was  not  considered  a  matter  of  mere  form  under  the 
statute  of  27  Eliz.  c.  5 ;  and  it  is  only  requisite  to  read  the 
defects  enumerated  in  the  statute  4  Anne,  c.  16,  as  matters 
of  form,  to  see  that  it  is  not  included  in  them :  but  Hooker 
v.  Nye  has  expressly  determined  this  point ;  Lord  Lynd- 
hurst ^  C.  B.,  in  that  case  observes,  that  as  Fursdon  y.  Weeks 
was  after  the  27  Eliz.,  c«  5,  and  was  decided  on  general 
demurrer,  it  shews  that  this  objection  is  not  mere  matter 
of  form  but  of  substance,  or  it  would  have  been  within  that 
statute,  and  in  his  judgment  he  shews  that  it  is  not  one  of 
the  defects  within  the  remedy  of  the  statute  4  Anne,  c.  16. 
[Coleridge  J. — The  plea  in  that  case  was  very  different 
from  the  present.  It  was  a  plea  claiming  an  interest  in 
land.]  The  nature  of  the  objection  to  the  replication  was 
the  same.  The  objection  made  to  the  present  replication 
is  not  that  it  is  multifarious,  but  that  it  is  altogether  inap- 
propriate. 

Second,  The  replication  de  injuria  is  not  appropriate  to 
the  plea.  Until  the  recent  cases  in  the  Common  Pleas  and 
Exchequer,  this  replication  has  been  deemed  peculiar  to 
actions  of  tort,  and  in  Crogaie*s  case,  8  Co.  66,  is  said  to 
be  ''properly  when  the  defendant's  plea  doth  consist 
merely  upon  some  matter  of  excuse,"  and  the  cases  of 

(a)  3  Le?inz.  65.  (6)  1  0.  M.  &  R.  258. 
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Marquis  of 
Headfort. 


assumpsit  in  which  this  replication  has  been  allowed  have 
been  professedly  decided  on  (he  same  principle.  It  is 
perhaps  too  late  to  contend  now,  that  this  replication  can- 
not be  properly  used  in  assumpsit,  but  it  may  still  be 
shewn  that  it  is  inappropriate  to  a  plea  like  the  present, 
which  does  not  confess  and  avoid  the  cause  of  action,  but 
altogether  denies  that  it  ever  existed.  The  action  is  not 
founded  on  an  express  promise.  The  promise  arises,  if 
at  all,  by  implication  of  law ;  it  being  the  duty  of  the 
drawer  of  a  cheque  to  pay  the  amount  of  it  to  the  bearer 
in  default  of  the  bankers,  but  the  plea  is  in  effect,  that 
by  the  operation  of  the  statute  of  9  Anne,  c.  14,  the 
cheque  being  given  for  a  gambling  debt  is  void,  so  that 
no  promise  to  pay  it  can  arise.  It  is  not  necessary,  on 
shewing  cause  against  this  rule,  to  consider  whether  the 
statute  of  the  5&6WiIi.  4,  C.41,  has  a  retrospective  ef- 
fect on  gaming  securities  given  before  the  passing  of  that 
act.  This  question  is  now  before  the  Court  of  Queen's 
Bench,  in  the  case  of  Hitchcock  v.  Way  (a),  which  is  not 
yet  decided.  The  present  case  is  clearly  distinguishable 
from  the  cases  in  which  such  a  replication  has  been  al- 
lowed. In  each  of  those  cases  a  prim&  facie  cause  of  ac- 
tion was  disclosed  on  the  face  of  the  plea.  In  Noel  v. 
Rich  (6),  the  action  was  by  an  indorsee  against  the  drawer 
of  a  bill.  The  plea  did  not  deny  that  the  bill  was  duly 
made,  but  consisted  of  matter  of  defence  arising  entirely 
after  the  making  of  the  bill.  The  Court  of  Exchequer 
held  that  the  plea  was  ill,  and  the  opinion  expressed  as  to 
the  goodness  of  the  replication  was  unnecessary.  In  Isaac 
V.  Farrar  (c),  the  action  was  by  an  indorsee  against  the 
maker  of  a  promissory  note,  the  plea  admitting  that  the 
defendant   drew  and  delivered   the  promissory   note   as 


(a)  This  case  has  been  siDce  de- 
termined (2  N.  &  P.  72),  the  Court 
of  Queen's  Bench  having  de- 
cided that  the  act  of  5  &  6  Will.  4, 


c.  41,  is  not  retrospective. 
(6)  Ante,  Vol.  4,  p.  228. 
(c)  Id.  p.  750. 
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stated  in  the  declaration,  avoided  the  effect  of  the  admifr* 
sioHi  by  shewing  that  the  note  was  made  and  endorsed 
without  value  bond  fide  paid,  whereby  the  defendant  was 
excused  from  perrorming  the  promise.  The  Court  in  gif  ing 
judgment,  that  the  replication  de  injuria  was  sufficient, 
expressly  distinguished  the  case  from  SoUy  ▼•  Neish  (a), 
and  Whittaker  y.  Mason  (6),  in  which  the  plea  denied  the 
contract  as  alleged.  In  Griffin  v.  Yeaies  (e),  which  was 
decided  immediately  after  Isaac  v.  Farrar,  the  action  was 
by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange, 
and  the  plea  was  matter  of  excuse;  for,  admitting  the  ac- 
ceptance, it  alleged  that  the  acceptance  was  for  the  ac- 
commodation of  the  drawer,  and  that  the  drawer  indorsed 
to  the  plaintiff  without  consideration.  On  the  other  hand, 
in  Whittaker  y.  Mason,  which  was  an  action  of  assumpsit 
for  not  paying  for  books  sold  on  certain  terms,  one  of 
which  was  stated  to  be,  that  they  were  to  be  settled  for 
by  bills,  (with  security  if  required),  to  which  the  defendant 
pleaded,  that  by  the  custom  of  the  trade,  the  security  in 
such  conditions  mentioned,  if  the  seller  should  require 
the  same,  was  to  be  required  before  or  at  the  time  the 
goods  were  deliyered  and  taken  away  by  the  purchaser, 
and  not  afterwards ;  and  that  the  plaintiff  did  not  A^ore 
or  at  that  time  require  security,  and  the  plaintiff  replied 
de  injuri&.  The  replication  was  held  to  be  bad,  on  the 
ground  that  the  plea  did  not  admit  the  promise  stated  in 
the  declaration,  and  excuse  the  non-performance  of  it,  but 
did  in  effect  deny  that  such  promise  was  ever  made. 
Here  the  plea  denies  that  the  implied  promise  ever  arose. 
[Coleridge,  J. — Is  there  any  case  of  assumpsit  in  which 
the  objection  to  the  replication  de  injuri&  has  been  de- 
cided to  be  bad  on  general  demurrer?]  I  am  not  aware 
of  any,  but  all  the  cases  on  this  point  have  been  decided 


1938. 


CUKTIS 

9. 

Iffarqnit  of 
HBADfORT. 


(a)  Ante,  Vol.  4,  p.  248.  (b)  Aute,  p.  429. 

(c)  ^nte.  Vol.  4,  p»  647. 
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on  the  general  principle  now  under  discussion,  and  not 
on  the  special  ground  of  multifariousness  and  duplicity. 

To  return  to  the  principal  point,  the  action  of  as- 
sumpsit, although  said  to  be  an  action  of  trespass  upon  the 
case,  is  (as  in  the  writ  of  summons)  more  properly  called  an 
action  on  promises,  and  is  as  much  an  action  of  contract 
as  an  action  of  debt  or  covenant.  Compare  the  mode  of 
pleading  in  each  action.  Lunacy,  incompetency  from  in* 
tozication  or  other  cause,  and  coverture,  might  formerly  be 
given  in  evidence  under  the  general  issue  non  assumpsit, 
as  they  might  under  the  plea  non  est  factum.  It  is  now 
necessary,  in  the  one  kind  of  action  as  in  t)ie  other,  to 
plead  these  defences  specially.  To  pleas  of  lunacy,  in- 
competency, or  coverture,  which  are  altogether  in  denial  of 
the  contract,  (but  not  more  so  than  the  present  plea),  can 
de  injurift  be  replied  in  assumpsit?  and  if  so,  can  this  re- 
plication be  pleaded  to  the  same  pleas,  in  debt  on  specialty 
or  covenant?  There  is  no  precedent  to  be  found  for  such 
a  replication.  The  new  rules  of  pleading,  in  requiring 
that  matters  of  defence  formerly  given  in  evidence  under 
the  general  issue  shall  be  specially  pleaded,  do  not  alter 
the  nature  of  these  defences.  They  are  (as  they  always 
were)  in  denial,  and  not  in  excuse  of  performance  of  the 
contract.  In  conclusion,  whatever  may  be  the  inclina- 
tion of  the  opinion  of  the  Court,  as  to  the  goodness  or 
badness  of  this  replication,  it  is  at  all  events  a  fit  question 
for  argument,  and  the  demurrer  cannot  be  said  to  be  fri- 
volous. 


Coleridge,  J.^ — Feeling,  as  I  do,  that  this  case  has  been 
most  ably  investigated,  and  being  bound  also  to  remember 
the  state  of  the  special  paper,  and  of  the  delay  that  would 
accrue  were  I  not  to  determine  it,  and  having,  moreover,  a 
very  clear  opinion  on  the  point,  I  feel  that  I  am  called  on 
to  decide  it.  The  question  is  not,  whether  the  replication 
is  multifarious,  nor  whether  there  is  any  other  objection  in 
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point  of  fonii ;  the  only  question  is,  whether  the  replica- 
tion is  substantially  bad  ;  that  is,  whether,  under  any  cir- 
cumstances, this  replication  to  this  plea  can  be  replied.  A 
few  years  ago,  it  would  not  have  been  held  a  good  replica- 
tion ;  several  late  cases  have,  however,  decided  that  it  may 
be  pleaded  in  assumpsit ;  but  then  it  is  said  that  there 
must  be  some  admission  of  the  original  promise  in  order  to 
authorize  it.  I  do  not,  however,  see  the  good  sense  of  that 
position.  It  does  not  depend  on  the  doctrine  laid  down 
in  Crogaie^s  case  (a),  but  on  the  misunderstanding  of  that 
doctrine.  That  case  determined  that  this  replication  was 
good  when  the  plea  consisted  merely  of  matter  of  excuse, 
and  of  no  matter  of  interest  whatever  (6).  I  do  not  un- 
derstand the  distinction  which  Mr.  Cooper  insisted  on 
when  he  said,  that  in  assumpsit  this  replication  might  be 
good  in  certain  cases,  but  could  not  be  so  in  this  case. 
That  argument  cannot  be  founded  on  Crogate*s  case. 
The  rule  there  laid  down,  when  applied  to  assumpsit, 
falls  to  the  ground ;  and  I  think  that  I  am  warranted  in 
saying  so  by  the  case  of  Noel  v.  Rich,  which  is  precisely 
similar  to  the  present.  The  only  distinction  which  Mr. 
Cooper  makes  is  this,  that  this  cheque  was  bad  in  its  in- 
ception, whereas  in  that  case  the  bill  of  exchange  was 
good  in  the  first  instance,  but  there  was  no  right  of  action 
in  the  parties  who  then  sued  on  it.  That,  I  think,  is  a 
distinction  without  a  difference.  The  Court  in  that  case 
said,  that  de  injuria  was  substantially  a  good  replication. 
The  plea  denied  that  there  was  any  promise  as  between 
Noel  V.  Rich,  as  stated  in  the  declaration,  yet  it  was  held 
that  the  replication  of  de  injuri&  was  good,  and  that  if 
there  was  any  objection  at  all  it  was  in  point  of  form  only. 
Lord  Abinger  there  says : — **  I  am  also  inclined  to  think 
that  the  replication  is  good,  and  that  the  objection  made 


1838. 

Curtis 

Marquis  of 
Hbadfort. 


(a)  8  Rep.  66.  ror,  9  Bing.  766;  3  Tyr.  430;  1 

\h)  See  Bardoru  v.  Sdby,  in  er-     Gr.  &  Mees.  600;  3  B.  &  Ad.  2. 
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CuKTie 

9, 

Marquit  of 
Hbadfoet. 


to  it  is  matter  of  form.  Formerlyi  under  the  general  issuei 
most  defences  might  be  given  in  evidence,  but  since  the 
Court  promulgated  the  general  rule  for  the  purpose  of 
simplifying  trials  at  nisi  prius,  that  all  defences  must  be 
pleaded,  the  general  issue  now  only  puts  in  issue  the 
making  of  the  promise ;  and  in  actions  on  bills  of  ex* 
change  there  is,  strictly  speaking,  no  general  issue :  but 
if  the  promise  has  been  broken,  the  defendant  must  plead 
bis  defence  specially.  If  the  Court  is  right  in  throwing 
the  burthen  of  proof  on  the  defendant,  the  plaintiff  by  his 
replication  certainly  does  so ;  he  in  fact  says,  that  he  de* 
nies  the  cause  which  the  defendant  alleges  he  had  for 
breaking  the  promise  laid  in  the  declaration.**  That  is 
all  that  is  done  in  this  case ;  the  defendant  has  set  out 
facts  which  make  a  clear  defence,  and  the  plaintiff  says 
those  facts  do  not  exist.  Why  may  he  not  do  that  ?  We 
have  nothing  now  to  do  with  the  multifariousness  of  the 
replication.  Again,  Alderson^  B.,  says : — ^*  It  appears  to 
me  that  the  replication  is  good.  The  defendant  says  that 
the  plaintiff  has  no  right  to  maintain  his  action  for  the 
cause  stated  in  the  plea.  The  plaintiff,  in  reply,  alleges 
that  the  cause  stated  in  the  plea  is  not  true.  Whether  in 
point  of  form  this  replication  is  right  or  not,  is  a  different 
question."  That  case,  therefore,  seems  to  me  a  direct 
authority  in  principle,  and  also  to  be  on  all  fours  with  the 
present,  and  therefore,  I  think  this  replication  is  good  on 
general  demurrer  (a). 


(a)  See  Parker  t.  JiiUy,  ante,  p.  375. 
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1838. 

Grater  u.  Collard.  ' 

JlCoGERS  shewed  cause  against  a  rule  nisi  obtained  by  Where,  on  the 

T  r  .^«  •  1     ^1       •         •  •^«         •      xi_-  J    execution  of  a 

t/ai7ie«  for  setting  aside  the  inquisition  in  this  case,   and  writ  of  inquiry, 
granting  a  new  writ  of  inquiry,  or  for  increasing  the  ver-  ij^^nder^^lh";™ 
diet  found  to  the  amount  of  forty  shillings^  on  the  ground  *'e  incorrectly 

informed  by  th6 

of  misdirection  by  the  under-sherifT,  before  whom  it  had  under-sheriff 
been  executed.  It  was  an  action  for  slander  on  an  attor-  of'dwnagw^wSi 
ney,  and  the  defendant  suffered  judgment  by  default.  fjj"^^fi*^?'  ?"* 
After  consulting  some  time^  the  jury  inquired  what  was  the  than  40«.,thatis 
lowest  amount  of  damages  which  would  entitle  the  plain-  new  writ  of  in- 
tiff  to  costs.  The  under-sheriff  told  them  that  any  sum,  ^"jaling't he' '"' 
however  low,  would,  under  the  circumstances,  entitle  the  Bmountofthe 

verdict. 

plaintiff  to  costs.  The  jury,  accordingly,  found  a  verdict 
for  one  farthing.  It  was  now  contended,  that  although 
the  information  given  by  the  under-sheriff  to  the  jury  as 
to  costs  was  wrong,  according  to  the  provisions  of  21  Jac. 
c.  16,  s.  6,  yet  this  was  not  a  '^  misdirection*'  which  could 
be  considered  as  a  ground  for  making  the  present  rule  ab- 
solute. It  was  merely  an  intimation  as  to  costs,  over  which 
the  jury  had  no  jurisdiction. 

James,  in  support  of  the  rule,  contended  that  the  costs 
were  part  of  the  damages,  and,  theriMbre,  as  the  inquiry 
before  the  jury  was  as  to  the  amount  of  the  damages  to  be 
assessed,  the  'incorrect  information  given  by  the  under- 
sheriff,  which  had  led  to  an  undue  diminution  of  costs, 
must  be  considered  as  a  misdirection.  He  cited  2  Tidd's 
Practice,  p.  979,  edit.  8,  and  Phillips  v.  Bacon  (a).  Per- 
haps the  under-sheriff  was  not  bound  to  give  the  jury  any 
information  on  the  subject  of  costs,  but  if  he  chose  to  give 
any,  he  was  bound  to  give  correct  information.  If  he  gave 
incorrect  information,  it  amounted  to  a  misdirection.  The 
present  rule  ought,  therefore,  to  be  made  absolute. 

(a)  9  East,  298. 
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1838.  CoLERiDOE|.  J; — There  is  no  ground  stated  for  a  new 

writ  of  inquiry  in  this  case,  except  a  misdirection^  and 
in  order  t%  constitute  a  misdirection,  it  is  necessary  that 
the  jury  should  have  received  wrong  information  on  some 
matter  which  is  directly  in  issue,  or  which  is  substantially 
connected  with  the  finding  on  the  issue. 

It  has  been  contended,  that  there  has  been  a  misdirec- 
tion on  two  groundsi  first/  that  the  costs  being  essentially 
part  of  the  damages,  they  are  directly  within  the  issue. 
If  that  is  80,  then,  wherever  a  judge  refuses  to  give  infor- 
mation to  a  jury  respecting  costs,  he  withholds  proper  in- 
formation from  them,  and  consequently  has  misdirected 
them.  Now  the  practice  is  inveterate,  and  supported  by 
the  highest  authority,  to  refuse  such  information.  I  shall 
not  therefore  disturb  it,  and  must  suppose  that  costs  and 
damages  for  this  purpose  are  quite  distinct  matters.  Then 
if  not  directly  within  the  issue,  are  the  costs  so  much  a 
part  of  the  issue  as  that,  to  give  the  jury  wrong  informa- 
tion respecting  them  constitutes  a  misdirection?  I  can 
conceive  some  cases  in  which  such  wrong  information 
might  mislead  the  jury,  but  let  us  see  whether  the  present 
is  such  a  case.  Here,  the  jury  asked  what  amount  of  da- 
mages would  carry  costs ;  they  were  then  misinformed, 
and  told  that  any  sum  would  carry  costs.  Now,  if 
their  object  was  only  to  give  the  plaintiff  damages,  it 
was  still  left  open  to  them  to  give  whatever  damages  the 
plaintiff  was  justly  entitled  to,  and  therefore  as  to  that 
particular  point  they  were  not  misled.  But  if  their  ob- 
ject was  to  give  such  an  amount  of  damages  as  would 
secure  to  the  plaintiff  his  costs,  that  was  doing  what  they 
had  no  right  to  do.  Consequently,  the  wrong  information 
given  does  not  come  under  either  sort  of  misdirection  which 
I  at  first  adverted  to.  As  I  cannot  send  down  the  cause 
for  a  new  inquiry,  unless  there  was  a  clear  misdirection^ 
the  rule  must  be  discharged. 

Rule  discharged. 
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1838. 

Ex  parte  Darbbll. 

c/.  JER  VIS  moved,  on  tbe  part  of  an  articled  clerk  to  an  Wbcrt  an  tc- 
attorney,  that  be  might  be  discharged  from  his  original  a  clerk  Hm  iMcn 
articles,  and  that  other  articles  into  which  be  had  entered  i!^^^^^!!^ 
should  be  declared  valid  and  enrolled  accordingly.     The  ^«  clerktWp, 

"  •'  ,        the  Court  al* 

attorney,  to  whom  he  had  been  originally  articled,  and  with  lowed  fireth 
whom  he  had  served  a  portion  of  his  clerkship,  had  become  loto  y,\(^ 
insane.    The  effect  was,  that  the  articles  could  not  be  !"***!^k**?'* 

'  ney  to  ba  tii« 

assigned.     He  had  been  articled  anew  to  the  partner  of  roUed. 
his  late  master,  and  the  object  of  the  present  application 
was  to  render  that  binding  available. 

Williams,  J«,  made  an  order  to  the  effect  prayed* 

Order  accordingly. 


Apperley  v.  Morse. 

twALE  shewed  cause  against  a  rule  nisi  obtained  by  iafuejoin«lia 
Chray  for  judgment  as  in  case  of  a  nonsuit    It  was  a  Tn^MiehMimar 
country  cause,  and  issue  was  joined  in  Michaelmas  Term.  '^^^'  *f"^ 
The  plaintiff  gave  no  notice  of  trial.     The  rule  was  ob-  given,  it  it 
tained  in  tbe  present  term.    He  cited  Gough  v.  White  (a),  to  move  for 
Smith  V.  Miller  (6),  and  Evans  v.  Barnard  (c).  "Kf  rnowit 

in  the  fotlowing 

Gray,  in  support  of  the  rule,  cited  Robinson  v.  Tajf"  Bmut  Tem. 

lor  (d). 

Cur.  adv.  vult. 

Williams,  J. — The  single  question  in  this  case  was, 
whether  a  rule  for  judgment,  as  in  case  of  a  nonsuit  moved 
for  this  term  in  a  country  cause,  was  premature,  the  issue 
having  been  joined  in  Michaelmas  Term.    The  doubt  was, 

(a)  2  M.  &  W.  363.  (c)  3  M.  &  W.  276. 

(6)  Ante,  Vol.  6,  p.  154.  (d)  Ante,  Vol.  5,  p.  518. 
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whether  there  ought  not  to  be  two  entire  terms  between 
appbe  it      ^®  ^^'^  ^"  which  issue  was  joinedi  and  the  term  in  which 
••  the  rule  was  moved  for ;  and  supposing  it  is  so,  it  was  said 

that  this  motion  was  premature,  as  Hilary  Term  would 
make  one  of  those  two  terms,  and  the  present  term  the 
other ;  and  that  next  term  would,  in  consequence,  be  the 
earliest  time  at  which  this  rule  could  be  moved  for.    The 
doubt  has  arisen  on  two  cases  in  the  Court  of  Exchequer, 
to  which  reference  was  made  in  argument,  the  latter  of 
which,  Evans  v.  Barnard^  purports  to  reconsider  the  case 
of  Smith  V.  Miller.    Those  cases  certainly  do  seem  to 
shew  that  there  must  be  two  entire  terms  intervening. 
However,  there  is  some  variation  as  to  the  supposed  rule 
when  applied  to  two  assizes  passing  over,  but  in  Evans  v. 
Barnard  that  was  certainly  restricted  to  the  case  where 
issue  was  joined  in  an  issuable  term.     On  the  other  hand, 
the  case  of  Robinson  v.  Taylor  was  referred  to,  which  was 
an  application  in  this  Court  before  my  Brother  LittledaU. 
In  that  case,  which  was  a  country  cause,  the  issue  w^s 
joined  in  Easter  Vacation,  and  the  rule  was  moved  for  in 
Michaelmas  Term,  and  consequently  there  was  only  one 
entire  term  interveningi  and  my  Brother  Litiledale  was  of 
opinion  that  the  motion  was  not  premature.     Of  course, 
nothing  can  well  be  more  immaterial  as  to  what  the  rule  is ; 
but  it  is  very  material  that  it  should  be  settled  somehow 
for  the  ease  and  comfort  of  parties  making  these  applica- 
tions to  the  Court.     I  have  made  inquiry  of  the   other 
Judges  of  the  Court,  and  I  have  bad  much  assistance  as 
to  the  practice  from  the  Masters  both  of  this  Court  and 
of  the  Court  of  Exchequer,  and  I  have  also  spoken  to 
one  or  two  of  the  Barons  of  that  Court.     The  result  is, 
that  I  must  decide  that  in  a  country  cause  where  issue  is 
joined  in  Michaelmas  Term,  the  motion  for  judgment  as 
in  case  of  a  nonsuit  may  be  made  in  the  Easter  Term  fol* 
lowing,  but  I  shall  not  express  my  opinion  beyond  this 
decision* 

Rule  abftolute. 
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JkmANSEL  shewed  eauee  againet  a  rule  nisi  obtained  by  bMt  jdMd  la 
WmUimg$r^  for  judgmenl  as  in  case  of  a  nonsuit.  Issue  rn'iu^dwSiiiM 
wss  Joined  in  Michaelmas  Temii  but  no  notice  of  trial  ^'[^»  <*^  ^ 
giTen.  The  venue  was  in  London.  Mamel  submitted  tfivm,  \t  u  aoc 
that  the  cases  of  Fow  v.  M'CmUoeh  (a),  and  Gotigh  y.  t^7?rTa<f- 
WAUe {6),  shewed  that  the  present  application  was  too  JJJ^wiwitfar 
early,  as  two  full  terms  had  not  elapsed  after  issue  joined.  ^  Miowidf 

Wailinger,  in  support  of  the  rule,  contended  that  those 
esses  only  decided  that  the  application  in  the.  present  case 
would  be  too  early,  if  issue  had  been  joined  in  Miehaefanaa 
Vacation.  Here,  howerer,  issue  was  joined  in  Michadoun 
Tern,  and  therefore  those  cases  did  not  apply. 

Williams,  J. — ^The  present  application  appears  to  ne 
to  be  regular.  In  the  former  case  cited,  the  issue  was 
joined  in  Trinity  Vacation,  and  the  other  Judges,  as  well 
as  myself,  were*  of  opinion  that  an  issue  in  the  vacation 
could  not  be  considered  as  of  the  preceding  term,  and 
therefore  it  was  too  early  to  move  for  judgment  as  in  case 
of  a  nonsuit  in  the  following  Hilary  Term.  Here,  how- 
ever, the  issue  was  joined  in  Michaelmas  Term  itself,  and 
not  the  vacation  of  that  term,  and  therefore  I  think  the 
present  rule  has  been  properly  obtained. 


Rule  discharged  on  a  peremptory 
undertaking  (e). 

(•)  Anu,  Vol. 6,  p.6fi$.  (b)  f  M.  1^  W.  SM. 
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1838. 

FiLEWooD  r.  Clement. 

Peniricting  a  twAMES  sliewed  cause  against  a  rule  nisi  obtained  by 

the  cnttody  WAitehurst,  for  discharging  the  defendant  out  of  custody, 

hsIm' w^t^  and  compelling  the  sheriff  to  pay  the  costs  of  the  applica- 

a  ca.  sa«  hu  |ion.    The  affidavits  disclosed  that  the  defendant  being  in 

been  lodged,  to  ° 

gooatofpriMD,  the  custody  of  the  sheriffs  of  Londoni  on  a' capias  at  the 
eiMpe,  aithoiigh  ^^^^  ^^  ^  person  named  Holcroft,  a  ca.  sa.  at  the  suit  of  the 
tbeiiffwu^*      plaintiff  Filewood,  was,  on  the  1st  of  January,  lodged  at 

caused  by  the  Secondary's  office.  The  latter  writ  was  by  mistake  en- 

mistake. 
A  sherifl;        tered  in  a  book  kept  at  the  office,  in  which  writs  to  be  re- 

Bo  T^7to  "  turned  non  est  inventus  ought  to  be  entered.  The  proper 
rctaJLe  a  de-       course  was  to  enter  it  in  the  index  book,  which  was  kept  in 

stndanti  and  ^ 

If  be  does,  the  order  to  ascertain  in  what  causes  the  prisoners  were  respect- 
a  nuUity,  "'  ively  detained.  A  notice  of  the  defendant  being  in  custody 
wrnnot^bean  ^*®  indorsed  on  the  ca.  sa.  Holcroft,  who,  it  appeared, 
obicetion  to  the  bad  effected  the  arrest  of  the  defendant  with  a  friendly  pur- 
diicharge.  pose,  in  order  that  he  might  take  the  benefit  of  the  insol- 

vent act,  finding  that  opposition  was  probable,  withdrew  the 
capias.  This  was  on  the  8ih  of  January,  and  on  the  even- 
ing of  that  day,  the  gaoler  having  searched  the  index 
book,  and  found  no  detainer  against  the  defendant,  com- 
pelled the  latter  to  leave  the  prison.  The  error  in  the 
entry  was  discovered  the  next  morning.  A  fiat  in  bank- 
ruptcy had  issued  against  the  defendant  on  the  Slat  of 
December,  and  on  the  10th  of  January,  he  surrendered, 
and  duly  obtained  his  protection  pursuant  to  6  Geo.  4, 
c.  16.  On  his  way  to  the  bankrupt  court,  for  the  purpose 
of  attending  the  committee,  on  the  11th  of  January,  he 
was  re-taken  on  a  warrant  issued  by  the  sheriff  Junder  the 
ca.  sa.  An  application  was  made  on  the  19th  of  March, 
at  chambers,  to  discharge  the  defendant  out  of  custody. 
The  learned  judge  refused  to  interfere,  on  the  ground  of 
the  delay  on  the  part  of  the  defendant  in  making  his  ap- 
ph'cation.  The  present  rule  was  obtained  on  the  S5tb  of 
April 
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James  now  contended  that  the  application  was  too  late.         18^8. 
He  cited  Fownes  v.  Slokes  (a).  Supposing  the  Court  to  be      yii.,^ooD 
of  opinion^  tliat  the  application  was  not  too  late^  the  ques-  «• 

tion  then  arose,  as  to  whether  this  was  a  negligent  escape  or 
not.  If  it  was  a  negligent  escapCi  the  sheriff  had  a  right 
to  retake  the  defendant  It  was  submitted  thati  under 
the  circumstances  of  the  case,  this  must  be  considered  as 
a  negligent  escapCi  because  it  arose  from  a  mere  mis- 
take in  entering  the  writ  in  a  wrong  book.  He  cited 
Bonafous  v.  Walker  {b),  where  it  was  held,  that  an  escape 
from  the  rules  of  the  King's  Bench  Prisoui  without  the 
MarshaFs  knowledge,  is  not  a  voluntary  escape.  Here 
it  could  not  be  contended,  that  the  escape  had  been  ef- 
fected with  the  knowledge  of  the  sheriff,  because,  in  con- 
sequence of  negligence  on  the  part  of  the  person  in  the 
office,  proper  means  had  not  been  taken  to  let  the  sheriff 
know  that  the  defendant  was  actually  in  custody.  For 
these  reasons,  the  present  rule  ought  to  discharged. 

Whitehurst  in  support  of  the  rule  contended,  that  with 
respect  to  the  delay  imputed  to  the  defendant,  the  pro- 
cess on  which  the  arrest  had  been  effected  being  final,  the 
delay  was  immaterial.  He  cited  Barrait  v.  Price  (c),  Smilh 
V.  Sandys  ((/),  Mortimer  v,  Piggoit  {e),  and  Tarber  v. 
French  (/)•  As  to  the  second  point,  it  was  submitted 
that  this  escape  must  be  regarded  as  voluntary.  It  could 
not  be  said  here,  to  have  been  against  the  will  of  the  she« 
riif,  which  was  essential  to  constitute  a  negligent  escape. 
On  the  contrary,  the  gaoler  had  compelled  the  defendant 
to  go  out  of  prison.  He  cited  Atkinson  v.  Jameson  {g), 
Rdvenscrofi  t.  Eyles  (A),  and  Allanson  Y.Butler  (•). 

Cur  adv.  vult. 

{a)  Ante,  Vol.  4,  p.  125.  (/)  4  Ad.  &  El.  362. 

{h)  2  T.  R.  126.  (g)  5  T.  R.  25. 

(c)  Ante,  Vol.  1,  p.  726.  (A)  2  Will.  294. 

(<0  Ante,  p.  192.  (i)  1  Sid.  330. 
(f)  Ante,  Vol.  2,  p.  615. 
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Williams,  J.— This  was  an  application  to  discharge 
the  defendant  out  of  custody,  and  to  compel  the  sheriff 
to  pay  the  costs  of  the  application.  It  appears,  that  the 
defendant  was  arrested,  by  rhrtue  of  a  writ  of  capias,  at  the 
suit  of  a  person  named  Holcroft,  on  the  4ih  of  November. 
On  the  Ist  of  January,  a  writ  of  ca.  sa«  was  lodged  in  the 
Secondary's  office  at  the  suit  of  the  present  plaintifl;  By 
mistake,  no  entry  was  made  of  the  latter  writ  in  the  index 
book,  which  is  kept  for  the  conyenience  of  the  office.  On 
the  8th  of  January,  the  defendant  was  discharged  in  the 
suit  at  the  instance  of  Hokrofk,  and  he  was  then  let  out  of 
custody  by  the  gaoler.  This  was  occasioned  by  there  being 
no  entry  of  the  ca.  sa.  in  the  index  book.  On  the  9th  of 
January  the  mistake  was  discorered,  and  on  the  11th,  he 
was  retaken  on  a  warrant  of  the  sheriff.  At  that  tiqM 
be  was  under  the  protection  of  a  flat  of  bankruptcy,  for 
he  was  in  the  course  of  examination  by  the  commissioners. 
Several  points  were  discussed  during  the  argument,  which, 
it  seems  to  me,  are  not  essential  to  the  consideration  of 
this  case.  The  material  question  first  is,  whether  this 
was  an  escape.  No  doubt  that  it  was  an  escape.  Whe- 
ther he  was  turned  out  or  let  out  is  immaterial,  as  he 
went  out.  The  question  then  is,  what  sort  of  an  escape 
it  was ;  whether  it  was  voluntary  or  negligent  In  Mr. 
Impey*s  book  on  the  Office  of  Sheriff,  page  167|  that 
author  says,  *'  negligent  escape  is  where  one  is  arrested, 
and  afterwards  escapes  against  the  will  of  him  that  ar- 
rested him  or  had  bim  in  custody,  and  is  not  pursued  by 
a  fresh  suit,  and  taken  again  before  the  party  pursuing 
hath  lost  sight  of  him."  That  is  a  fair  and  reasonable  de» 
finition  of  what  is  negligent;  and  it  seems  to  me  that  the 
facts  of  the  case  here  exclude  the  idea  of  this  being  a  ne- 
gligent escape.  It  cannot  be  said  that  this  man  escaped 
against  the  will  of  the  sheriff,  because,  unquestionably, 
the  gaoler  either  turned  bim  out  or  let  him  out,  strictly 
with  his  consent.    And  this  point,  I  find,  has  been  under 
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Qdniideratlon  in  Wiliinion  t.  Salier  and  Anoiher  (a). 
There,  the  escape  was  by  the  appointment  of  a  persop 
in  execution  to  be  turnkey  in  the  prison.  Lord  Hard' 
wicke  there  saiti,  "  here  is  plain  eyidenoe  of  an  escapei  tb0 
only  question  is,  whether  this  is  a  voluntary  or  a  negligent 
escape.  For,  if  it  is  a  negligent  escape^  the  sheriff  may  jus- 
tify by  recaptioni  but,  if  it  be  a  voluntary  escape*  he  may 
not  justify;  and  this  appears  to  me  to  be  a  voluntary  eaeape, 
for,  as  be  has  been  trusted  with  the  keys  of  the  prison*  he 
may  go  out  when  he  will."  His  Lordship  there  was 
of  opinion,  that  this  was  clearly  a  voluntary  escape.  Tbt 
question  then  is,  what  is  to  be  the  result  of  this  escepe, 
as  far  as  the  rights  of  the  parties  are  concerned.  There 
was  formerly  a  question  as  to  the  right  of  the  execution 
creditor,  under  such  circumstances,  to  retake  the  defend* 
ant.  That  is,  however,  now  set  at  rest  by  the  8  &  9  Will. 
8,  c«  S7,  s.  7,  aa  by  that  section  it  is  provided,  **  that  if 
any  prisoner  committed  in  execution  to  either  or  any  of 
the  said  respective  prisons,  shall  escape  from  tbence  by 
any  ways  or  means  howsoever,  the  creditor  or  creditors  at 
whose  suit  such  prisoner  was  charged  in  execution  at  the 
time  of  his  escape,  shall  or  may  retake  such  prisoner  by 
any  new  capias  or  capias  ad  satisfaciendum,  or  sue  forth 
any  other  kind  of  execution  on  the  judgment,  as  if  the  body 
of  such  prisoner  had  never  been  taken  in  execution.** 
Then  the  question  is  as  to  the  right  of  the  sheriff  to  re- 
take bim»  In  the  case  of  AUanson  v.  Butler  (6),  the  Court 
says,  "  if  the  party  in  execution  escapes  through  negli- 
gence, be  may  be  retaken  either  by  the  sheriff  or  by  the 
plaintiff;  but  if  he  escapes  voluntarily  on  the  part  of  the 
sberiff,  the  sheriff  cannot  retake  him,  but  the  plaintiff 
can."  Lord  Hardwieke  in  Wilkinson  v.  Salter,  already 
refer^d  to,  makes  similar  remarks.  The  case  of  Feather" 
stonehavgh  v.  Alkineon  {o)  is  to  the  same  effect,    Ravene- 

(a)  Cat.  Temp.  Hnrdwicke,  310.  (b)  Sid.  330. 

(c)  Barnes,  373. 
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FiLEWOOD 
CLBKIlir. 


cfofi  ▼•  Eyles  (a),  recognised  the  same  principle.  In  At' 
iinson  y.  Jameson  {b),  Lord  Kenyan  laid  down  the  same 
principle.  My  opinion,  therefore,  being  that  the  escape 
here  was  yoluntary,  the  sheriff  had  no  right  to  retake  the 
defendant,  and|  consequently,  such  retaking  was  purely 
Toid.  The  defendant  has  thus  been  wrongfully  in  custody 
from  that  time.  An  objection  was  taken,  that  as  thu 
proceeding  was  an  irregularity,  it  ought  to  have  been  more 
promptly  brought  before  the  Court,  and  that  the  delay 
ought  to  operate  against  (he  defendant,  so  as  to  prevent 
his  discharge.  I  think  that  cannot  be,  as  he  has  not  been 
in  legal  custody  for  one  hour,  for  the  whole  proceeding 
was  a  nullity.  In  such  a  case,  the  lapse  of  time  does  not 
waive  the  objection,  and  I  am  bound  (o  give  him  the  ad- 
vantage  of  it.  In  Mortimer  v.  Pigoti  (c)  it  was  held,  that 
where  a  defendant  is  in  custody  under  a  writ  which  is  a 
nullity,  the  lapse  of  time  does  not  waive  his  right  to  apply 
for  his  discharge.  In  my  opinion,  the  rule  ought  to  be 
made  absolute  for  his  discharge,  but  without  costs,  unless 
he  undertakes  to  bring  no  action.  If  he  will  give  that  un-> 
dertaking,  the  rule  may  be  absolute  with  costs. 


Rule  absolute  accordingly. 

(a)  3  Wils.  294.  (b)  5  T.  R.  25. 

(r)  Ante,  Vol.  2,  p.  616. 


ZfaBrConrt  will 
Bofcrnnnmrily 
mahre9  an  un* 
dertaking  giTen 
liy  an  attorney 
who  is  also  a 
•olidtor,  10  a 
•ait  in  Cban- 


In  re  Garland. 

JrALMER  shewed  cause  against  a  rule  nisi  obtained  by 
Kelly ^  requiring  Garland,  an  attorney  of  the  Court,  to  per- 
form his  undertaking.  It  appeared  that  a  person  pamed 
Croxford  had  contracted  to  sell  certain  real  property  to 
a  person  named  Elgar.  Some  delay  arising  on  bclialf  of 
the  vendee,  the  vendor  filed  a  bill  for  specific  performance 
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of  the  agreement  of  sale.    An  answer  not  having  been        1838. 
duly  put  in,  Elgar  was  in  contempt,  and  in  order  to      ^"p     ' 
prevent  an  attachment,  Garland,  his  solicitor,  who  was  also      Oakland. 
an  attorney  of  this  Court,  gave  his  undertaking  to  pay 
certain  costs  in  the  suit.     Croxford  was  afterwards  con- 
victed of  felony  and  transported  for  fourteen  years ;  and 
the  present  application  was  made  at  the  instance  of  Grid- 
ley,  the  solicitor  of  Croxford,  to  compel  the  performance 
of  Garland's  undertaking.     Palmer  contended,  first,  that 
as  Croxford  was  a  convicted  felon,  he  could  not  appoint 
an  attorney,  and  therefore  Grid  ley  had  no  locus  standi  in 
Court ;  and  secondly,  that  as  the  undertaking  had  been 
given  in  the  Court  of  Chancery,  the  proper  remedy  against 
Garland  must  be  sought  in  that  Court. 

Kelljf  was  heard  in  support  of  his  rule. 

Cur.  adv.  vult. 

Williams,  J. — ^This  was  an  application  against  Gar- 
land, an  attorney  of  this  Court,  on  a  rule  to  shew  cause 
why  he  should  not  pay  to  Croxford,  or  his  attorney, 
certain  costs  pursuant  to  his  undertaking,  and  why  he 
should  not  complete  a  purchase  according  to  that  under- 
taking. It  appeared  on  the  affidavits,  that  Croxford  was 
possessed  of  a  small  real  property  which  he  wished  to 
dispose  of,  and  that  Elgar,  who  was  Garland's  client,  be- 
came the  purchaser  or  rather  attempted  to  become  so. 
Some  delay  took  place  as  to  the  title  of  the  property,  and 
a  bill  was  filed  in  Chancery  by  Croxford  against  Elgar  for 
a  specific  performance  of  the  agreement  of  sale.  For 
some  cause,  Elgar  did  not  put  in  an  answer  to  the  bill, 
and  thus  he  was  in  contempt,  and  an  attachment  issued 
to  compel  him  to  put  in  an  answer.  For  the  purpose  of 
getting  rid  of  the  attachment.  Garland  gave  the  under- 
taking in  question,  to  pay  the  costs  and  to  complete  the 
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19M-  purchMe.  It  further  appeared  on  the  aflSdaTitt,  thftt  ia 
In  le  ^^^^  ^^*^®  ^'  things  Crozford  was  oonTicted  of  felony,  and 
Oar&awd.  was  transported  for  fourteen  years.  Long  subsequani  t^ 
that  time  this  application  was  made,  and  the  question  it, 
whether  the  undertaking  can  be  enforced  as  against  Gar- 
land ?  Supposing  it  was  possible  to  draw  a  lin^  at  the 
point  where  the  undertaking  was  given,  and  that  the  sab- 
sequent  conviction  for  felony  would  not  affect  the  right  of 
the  attorney  of  the  convict  to  appear  in  Court  at  all,  on 
which  points  I  say  nothing,  I  am  clearly  of  opinion  that 
this  rule  cannot  he  made  absolute.  It  appears  on  the 
aflBdavits  and  on  the  undertaking  itself,  that  Garland  is  a 
solicitor  of  the  Court  of  Chancery  as  well  as  an  attorney 
of  this  Court.  That  undertaking,  therefore,  whether  or 
not  it  can  be  avoided  by  what  has  subsequently  taken 
place,  is,  at  all  events,  an  undertaking  given  in  a  matter 
in  Chancery,  and  one  over  which  the  Court  of  Chancery 
has  jurisdiction ;  and  I  must  assume  that  if  any  thing  has 
been  done  wrong,  the  Court  of  Chancery  will  enforce  it. 
I  think  that  I  have  no  business  to  meddle  in  the  matter, 
and  that  if  there  is  any  remedy  at  all  against  Garland  under 
the  circumstances,  on  which  point  I  give  no  opinion,  it  is  in 
the  Court  of  Chancery. 

Rule  discharged. 


Morris  i^.  James. 

Where  a  piiin-  JoUTT moved  for  a  rule  to  shew  cause  why  the  defend- 

periy  delayed  &nt*8  attorney  should  not  give  security  for  the  debt  and 

wil'^u'SSiw'cIf  ^^^^^  claimed  by  the  plaintiff,  in  the  event  of  a  verdict 

the  defendant's  being  recovered  by  him.     The  facts  disclosed  in  the  affi- 

attorney  not  ^  >/ 

fuifiiUng  bis        davit  supporting  the  application  were,  that  when  it  was 
en tenm  a'p^ar-  Proposed  to  serve  the  defendant  with  process,  his  attorney 

ance  in  due 

time,  the  Court  will  not  compel  the  latter  to  give  security  for  the  debt  and  costs  conditional  on  the 

plaintlflTi  dbttining  a  Terdici. 
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interfered  and  gave  bis  undertaking  to  enter  an  appear-  IMS* 
ance,  in  order  to  prevent  the  personal  service  from  being 
effected.  Different  facts  were  stated  which  tended  to 
•hew  that  in  consequence  of  the  attorney's  delay  in  enter* 
ing  the  appearancei  the  plaintiff  bad  been  prevented  from 
trying  his  cause  at  the  last  assizes,  and  that  now,  in  the 
event  of  obtaining  a  verdict,  the  insolvent  state  of  the  de- 
fendant would  most  probably  prevent  his  ever  obtaining 
any  fkruits  of  it. 

WiLLiAMSi  J.^-*No  precedent  has  been  shewn  for  sueh 
an  application  as  the  present^  and  I  certainly  am  aware  of 
none.  It  seems  to  me,  that  if  there  is  any  remedy,  it  is 
against  the  attorney  on  his  undertaking,  and  that  must,  of 
course,  be  an  application  in  a  different  form. 

Rule  refused. 


Rxo.  r.  Mattby. 

%XRA  Y  applied  for  an  attachment  for  non-payment  of  a  demind  of 
costs  pursuant  to  the  Master's  allocatur.     The  rule  on  Se^ruU'^OT*^ 
which  the  Master  had  allowed  the  costs,  required  them,  ffyf'*!*  ^  • 
when  taxed,  to  be  paid  to  the  late  high-sheriff  of  the  made  under 
eounty  of  Bucks.     The  high-sheriff  having  gone  out  of  of  a*|K>wer  of 
oflBce,  a  power  of  attorney  to  demand  the  costs  pursuant  to  "JJ^^"*" 
the  rule,  was  executed  by  the  under-sheriff  after  the  high-  undcr-aherfff 

after  the  high- 

sheriff  had  left  office.     Under  the  authority  of  this  power  sheriff  bu  gone 
of  attorney,  a  demand  of  the  costs  was  made,  and  the  de-  sufficient  to'  ' 
fendant  refused  to  pay  them.     Gray  contended  that  the  ||"/'^'J|,*„j 
power  of  attorney  so  executed  after  the  high-sheriff  had 
gone  out  of  office,  was  sufficient,  in  the  same  manner  that 
an  assignment  of  a  bail-bond,  under  similar  circumstances, 
would  be  good. 

Williams,  J. — I  think  the  attachment  ought  to  go. 

Rule  granted. 
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Ex  parte  Bayley. 
The!5thof       TV.H.  WATSON  mhAe  an  application  on  the  part  of 

Aprili  which  .i,ii*%i  ...  -ii*        « 

by  11  Gea  4  &  an  articled  clerki  for  leaye  to  insert  bis  name  in  the  list  of 
0.  e/is  coDtti- '  persons  seeking  to  be  admitted  as  attornies  in  Trinity 
toted  the  fir.t     Term.    By  6  Reg.  Gen.  H.  T.  6  W.  4  (a),  it  was  ordered 

d«y  of  Easter  ^  ©  \  J* 

Tern,  falling  on  <*  that  three  days  at  least  before  the  commencement  of  the 
adeiWery,thiYe  term  next  preceding  that  in  which  any  person  not  before 
18th  April*  **  admitted  shall  propose  to  be  admitted  an  attorney  of  either 
of  tbt  notices      of  the  Courts.  he  shall  cause  to  be  delivered  at  the  Mas* 

for  the  admis- 
sion of  an  attor-  ter*s  or  Prothonotary's  office,  as  the  case  may  be,  instead 

tobea'sufficient  of  affixing  the  same  on  the  walls  of  the  Courts  as  now  re« 
MsnpiUnce  with  qyired,  the  usual  written  notices.*'  In  the  present  casCj 
H.T.  2  Will  4.  the  notices  had  not  been  delivered  in  due  time,  if  Sunday 

the  15th  was  to  be  construed  as  the  first  day  of  Easter 
Term,  as  they  had  been  delivered  three  days  before  the 
18th  of  April ;  but  they  had  been  delivered  in  due  time,  if 
Wednesday  the  18th  was  considered  as  the  first  day  of 
the  term.  Great  uncertainty  existed  as  to  which  of  those 
days  ought  to  be  considered  the  first  day  of  the  term,  for 
doubts  had  arisen  with  respect  to  the  construction  to  be 
put  on  the  1 1  Geo.  4  &  1  W.  4|  c.  70,  s.  6,  in  connexion 
with  1  W.  4,  c.  3,  s.  3,  &  Reg.  Gen.  H.  T.  2  W.  4,  (6). 
Under  these  circumstances,  it  was  submitted,  that  the  no* 
tices  ought  to  be  considered  as  delivered  in  due  time  pur* 
suant  to  the  rule  of  court. 

Williams,  J.— I  think  the  notice  is  sufficient. 

Application  granted. 

(a)  Ants,  Vol.  4,  p,  654.  {h)  Ante,  Vol.  1,  p.  423. 
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Ex  parte  Lyons. 

MaNSEL  applied  on  the  ZSt\\  of  April,  that  an  articled  Where  tht 
clerk  named  Lyons  might  be  allowed  to  gi?e  in  the  an-  part  of  an 
swers  pursuant  to  Reg.  Gen.  E.  T.  6  Will.  4  (a),  nunc  pro  fn'^^'^J  Jjn 
tunc.  The  affidavit,  on  which,  the  application  was  founded  ^^^  ^"'Tf" 

rei^uired  by 

Stated  that  the  applicant  had  been  articled  to  his  father,  Reft.  Gen.  B.  T. 
and  served  the  whole  five  years.     Mr.  Lyons  had  expected  be«n  ctuted  by 
his  father  in  town  on  the  18th  of  April,  but  he  did  not  ^^^^^^f^^ 
arrive  before  the  22nd  of  the  month.     The  Secretary  of  attorney  wUh 
the  Law  Institution  had  fixed  Saturday  the  Slst  as  the  articles  were 
last  day  for  receiving  the  answers.    As  they  could  not  be  court  wiiTaiioir 
procured  without   the  father's  presence  in  London,  of  Jhem  to  be  lent 

,  in  nunc  pro 

course,  the  rule  could  not  be  strictly  complied  with.  Im-  tunc, 
mediately  after  the  father's  return  the  answers  were  pro- 
cured, and  tendered  to  the  Secretary  of  the  Law  Institu- 
tion. That  gentleman,  however,  declined  receiving  them, 
without  the  authority  of  the  Court.  It  appeared,  that  the 
examination  would  take  place  on  the  Ist  of  May. 

Williams,  J. — I  think  the  application  is  reasonable : 
the  answers  may  now  be  sent  in. 

Application  granted, 
(a)  Ante,  Vol.  5,  p.  l. 


Walter  v.  Nicholson. 

rV.  H.  WATSON  moved  on  behalf  of  the  defendant  The  iitiectioa 
for  a  rule  nisi  under  1  &  2  Will.  4,  c.  58,  s.  1  (the  Inter-  tltS^'^^* 
pleader  Act).     It  was  an  action  against  the  sheriff*  of  Dur-  tfrpie*der  Act), 

*  \  ^  ®  ^  doea  not  apply 

ham  for  negligence  in  the  sale  of  certain  goods  seized  un-  to  acUom  for 
der  a  writ  of  fi.  fa.    The  affidavit  of  the  defendant  stated,  daiMgei! ' 
that  he  claimed  no  interest  in  the  subject  matter  of  the 


9, 
NlCBQUOM* 
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188&  8uit»  and  that  he  expected  to  be  sued  by  the  assignee  of 
Walter  ^^^  bankrupt  from  whom  the  warrant  of  attorney  support- 
ing  the  judgment  and  execution  had  been  obtained.  The 
affidavit  contained  the  usual  denial  of  collusion  required  by 
section  t.  The  claim  here  was  for  unliquidated  damages^ 
and  it  might  be  a  matter  of  doubt  whether  such  a  elaidi 
was  within  the  meaning  of  section  I  of  the  Interpleader 
Act.  The  words  of  the  section  were  in  the  preamble  ap» 
plieable  to  "  a  person  sued  at  law  for  the  recovery  of  mo^* 
ney  or  goods  wherein  he  has  no  interest ;"  and  by  the 
enacting  part  of  the  section  the  applicant  is  required  to 
swear  that  he  *'  is  ready  to  bring  into  Court,  or  to  pay  or 
dispose  of  the  subject  matter  of  the  account  in  such  man- 
ner as  the  Court  (or  any  judge  thereof)  may  order  or  di- 
rect/' There  might  be  some  difficulty  in  considering  this 
claim  as  money  or  goods,  or  in  the  defendant  swearing 
himself  to  be  ready  to  bring  into  Court,  or  to  pay  or  dis- 
pose of  the  subject  matter  of  the  action,  sinee  the  amount 
of  damages  to  which  the  plaintiff  would  be  entitled  must 
depend  on  the  verdict  of  a  jury. 

WiLUAMSi  J. — It  appears  to  me  that  the  provisions  con- 
tained in  section  1  of  this  act  clearly  refer  to  claims  to 
property  in  its  nature  distinct  and  tangible,  and  not  to  a 
claim  like  the  present,  which  consists  only  of  unliquidated 
damages.    I  think,  therefore,  I  ought  not  to  grant  a  rule. 

Rule  refused. 


Dob  d.  AvBRY  v.  Roe. 

Where  an  fcttar-  jfC.  F.  RICHARDS  shewed  cause  against  a  rule  nisi  ob- 
taey«  who  is  tlie       ,      ,  .      «  ,,.  ^  •     ^  i 

auetttiis  witMiB  tained  by  JSu//,  calling  on  an  attorney  of  the  Court  to  shew 

to  the  eminter* 

pert  of  a  lease,  ii  afterwards  concerned  for  the  tenant  in  an  action  of  ejectment  brought  by  the 
lessor,  the  Court  MdW,  notwithstanding,  compel  him  4o  make  an  aftdavit  of  the  eaecotion  of  the 
counterpart,  in  support  of  an  application  for  the  usual  hindlord's  rule,  under  1  Oeow  4,  c  S7,  s.  1* 
Qiotrt,  whcthdl  the  affidaflt  of  the  attestbg  witness  is,  in  everjf  case  of  tuch  an  applicacioo, 
iadlspcnasblc. 
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oaute  why  he  ahould  not,  within  three  dayt^  meke  an  aflS* 
davit  of  the  execatlon  of  the  counterpart  of  a  lease,  and 
pay  the  coats  of  the  application.     An  action  of  ejectment 
had  been  brought  by  the  lessor  of  the  plaintiff  against  his 
tenant  for  the  recovery  of  certain  premises  held  by  the 
latter.    The  lessor  being  desirous  of  obtaining  the  usuid 
landlord's  mle  nnder  1  Qeo.4t,  c.ST^  s.  1^  an  application 
w|ts  made  to  the  attesting  witness  of  the  counterpart  of  the 
lease  to  swear  to  the  due  execution  of  that  instrument. 
The  attesting  witness  having  now  become  the  attorney  for 
the  tenant,  he  dedlined  making  the  affidavit  immediately, 
but  requested  the  delay  of  a  week.    An  affidavit  of  the 
execution  was  accordingly  prepared,  and  at  the  expiration 
of  the  week  it  was  tendered  to  the  attorney,  in  order  that 
he  might  swear  it.     This  he  refused  to  do,  and  the  pre* 
tent  rule  was  accordingly  obtained.     It  was  submitted, 
that  the  present  application  was  an  attempt  to  extend  the 
jurisdiction  of  the  Court  further  than  any  precedent  war-- 
ranted*    The  Courts  had  never  been  much  inclined  to 
compel  persona  to  make  affidavits.     The  only  cases  where 
iueh  an  interference  had  taken  place,  were  those  in  which 
proceedings  would  be  rendered  totally  inoperative,  unless 
such  affidavits  were  made,  as  for  instance,  where  it  became 
necessary  to  prove  the  execution  of  warrants  of  attorney, 
or  of  submissions  to  arbitration.    But,  in  the  present  in- 
stance, all  that  the  lessor  of  the  plaintiff  sought  was  to 
avail  himself  of  the  extraordinary  security  given  by  the 
statute  in  question.     Whether  he  obtained  this  security  or 
not,  the  proceedings  in  the  action  of  ejectment  might 
equally  be  carried  on.     Tiie  plaintiff  would  be  equally 
capable  of  recovering  bis  premises,  which  recovery  was 
the  substantial  object  of  the  action.     Again,  it  could  not 
be  considered  that  such  a  step  need  be  taken  on  behalf  of 
the  lessor  of  the  plaintiff,  for  it  appeared  from  the  case  of 
Doe  d«  Gowland  v.  Roe  (a),  that  in  order  to  obtain  the 

(a)  Ante,  p.  35. 
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1838.  usual  landlord's  rule  provided  by  1  Geo.4|  c  87«  s.  1,  the 
execution  of  the  lease  may  be  proved  by  the  affidavit  of  a 
person  who  is  not  the  attesting  witness. 

Butt,  in  support  of  the  rule*  submitted*  that  the  Court 
had  clearly  authority  to  interfere  in  the  manner  required 
in  the  present  case.  If  this  rule  were  not  made  absolute* 
the  attorney  would  in  fact  defeat  the  object  of  the  statute. 
As  to  the  case  of  Doe  d.  Gowland  v.  Roe^  there*  the  affi* 
davit  was  made  by  a  person*  who  had  seen  the  execution 
of  the  instrument*  although  not  by  the  attesting  witness. 
According  to  the  general  rules  of  evidence^  the  affidavit  of 
the  attesting  witness  ought  to  be  produced*  and  if  this 
was  to  be  considered  as  an  exception  to  those  rules*  it  was 
incumbent  on  the  other  side  to  shew  why.  In  the  case  of 
Weston  V.  Faulkner  (a)*  the  Court  compelled  a  subscribing 
witness  to  make  an  affidavit  of  the  execution  of  an  instru* 
ment  attested  by  her.  That  was  the  case  of  a  bond.  In 
the  case  of  Jones  v.  Knight  {b),  the  Court  would  not  allow 
judgment  to  be  entered  up  on  an  old  warrant  of  attorney 
witliout  an  affidavit  of  the  attesting  witness*  or  an  affidavit 
verifying  his  hand-writing ;  although  an  affidavit  verifying 
the  hand-writing  of  the  defendant*  and  an  acknowledge 
ment  on  the  part  of  the  latter  of  his  signature  were  pro« 
duced.  There*  Abbot,  C.  J.*  said,  *'  that  will  not  dispense 
with  the  necessity  of  an  affidavit  on  the  part  of  the  attest- 
ing witness.  In  an  action  upon  a  bond*  proof  of  the  ac- 
knowledgment by  the  defendant  that  it  is  his  deed  will 
not  do.**  Again,  in  Clark  v.  Elwick  (c)*  the  Court  made  ab- 
solute a  rule  upon  a  witness  upon  a  submission  to  arbitra* 
tion*  to  make  affidavit  of  the  execution.  These  cases  clearly 
shewed*  both  the  necessity  for  obtaining  the  affidavit  of 
the  attesting  witness*  and  the  practice  of  the  Court  to  in- 
terfere in  the  manner  required.  Under  these  circumstances* 

(a)  1  Price,  308.  (b)  I  Chit.  Rep.  743.  (c)  I  Sir.  I. 
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it  was  hoped^  tbat  the  Court  would  interfere  to  compel  1838. 
the  attorney  to  do  that  which  in  point  of  justice  he  was 
bound  to  do.  With  respect  to  the  costs  of  the  application^ 
as  the  attorney  had  misconducted  himself  in  this  manner  by 
refusing  to  make  the  required  afBdaviti  it  was  but  just  that 
he  should  pay  them. 

Cur.  adr.  yult. 

Williams,  J. — This  was  a  rule  to  shew  cause,  why  an 
attorney  should  not  be  called  on,  within  three  days,  to 
make  an  affidavit  of  the  execution  of  the  counterpart  of  a 
lease,  and  why  he  should  not  pay  the  costs  of  the  appli- 
cation* It  was  the  affidavit  of  the  attesting  witness  which 
was  wanted  for  the  purpose  of  founding  on  it  an  appli- 
cation by  the  lessor  of  the  plaintiff,  for  the  usual  rule 
under  the  statute  1  Geo.  4,  c.  87,  s.  1.  This  rule  was 
resisted,  partly  on  the  ground  that  it  would  be  extend- 
ing the  jurisdiction  of  the  Court  further  than  it  had 
ever  yet  been  carried,  and  partly  because  it  was  unne- 
cessary, as  it  was  said  not  to  be  requisite  to  have  the 
affidavit  of  the  attesting  witness  to  the  execution  of  the 
lease.  If  it  was  a  question  simply  whether  the  affida- 
vit of  the  attesting  witness  were  indispensably  necessary, 
1  should  have  much  difficulty  in  deciding  this  case.  In 
the  case  oiDoe  d.  Gotclandv.  Roe,  the  affidavits  in  which 
case  I  have  seen,  and  also  \xi  the  case  of  Doe  d.  Mayor  of 
Rotherham  v.  Morgan  (/»),  the  affidavits  in  which  case 
I  have  also  seen,  the  application  for  the  tenant  to  find 
the  usual  security  was  made  successfully,  although  the 
affidavit  of  the  attesting  witnesses  to  the  leases  were  not 
produced.  In  both  these  cases  the  attesting  witnesses 
were  unwilling  to  make  the  affidavits  which  was  the  only 
cause  for  their  not  being  produced,  and  it  was  not  be- 
cause the  witnesses  were  out  of  the  realm  or  dead.  Those 

{a)  Ante,  Vol.  3,  p.  690. 
VOL.  VI,  N  N  D,  P.  Ct 
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1838.        cases,  thereforei  were  precisely  like  the  present ;  but  ia 
both,  although  the  ordinary  method  of  proof  was  not  com- 
plied with,  there  was  a  person  present  at  the  execution 
of  the  lease  and  who  could  attest  it.    I  need  not  say  that 
if  tliat  had  occurred  on  the  trial  of  an  action  on  the  lease, 
the  plaintiff  must  have  been  nonsuited,  if  he  had  not  called 
the  attesting  witness,  or  had  not  accounted  for  his  ab- 
sence ;  and  that  it  would  have  been  the  same  had  there 
been  any  number  of  persons  produced  who  were  present 
at  the  execution*    If  that  therefore  was  the  only  question, 
I  should  have  much  diflSculty  in  deciding  this  case,  for, 
if  once  we  depart  from  the  strict  rules  of  evidence,  I  do  not 
know  where  we  are  to  stop ;  and  I  cannot  say  that  neces- 
sarily there  must  be  the  affidavit  of  one  who  was  present 
at  the  execution.    However,  that  point  shall  not  assist 
the  attorney  who  was  the  attesting  witness  in  this  caae ; 
for  if  a  person  becomes  willingly  the  party  to  the  execu* 
tion  of  an  instrument,  he  ought  not,  because  he  subse- 
quently becomes  the  partisan  of  another  by  being  his  at- 
torney, or  because  he  is  out  of  humour,  to  be  allowed  to 
frustrate  the  remedy  which  a  third  person  has  on  the  in- 
strument. It  was  argued  by  Mr.  Richards^  that  in  cases  of 
warrants  of  attorney  and  of  submissions  to  arbitration,  the 
Court  would  undoubtedly  compel  an  attorney  who  was 
the  attesting  witness  to  the  execution,  to  depose  to  that 
fact ;  but  that  was,  because,  in  those  cases  there  would 
otherwise  be  a  total  failure  of  a  party's  remedy,  un- 
less the  affidavit  of  the  execution  was  made ;  whereas 
in  this  case,  no  such  result  would  be  the  consequence, 
as  the  action  of  ejectment  would  still  proceed  in  the 
ordinary  way.    But  I  do  not  see  that  distinction.    Here, 
there  would  be  a  total  and  entire  failure  of  a  remedy 
given  by  the  provisions  of  an  act  of  Parliament  made  for 
the  benefit  of  the  lessor  of  the  plaintiff,  unless  this  leaae  is 
proved.   It  is  therefore  too  much  to  drive  us  to  the  apices 
juris,  to  see  if  the  proof  by  the  attesting  witness  or  by 
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anotb«r  person  is  sufficient  There  is  no  reasoni  there-  1638. 
foroi  why  this  attorney  should  not  be  compelled  to  make 
this  affidavit.  The  rule  must  be  absolute  as  to  both  the 
fiicts  I  forj  a  reasonable  and  fair  application  having  been 
made»  and  a  peremptory  and  studied  refusal  given,  the  at« 
toroey  most  in  eonsequence  pay  the  costs  of  this  rule. 

Rule  absolute. 


Dob  d.  AhhAvsov  v.  CANFistD  and  Wife. 

MyLAND  applied  for  an  attachment  against  the  two  Although hui- 

defendants  in  the  present  case,  for  non-payment  of  costs  nay  be  partiet 

pursuant  to  the  Master's  allocatur.    Several  attempts  had  |,°tach"min"fot 

been  made  to  serve  both  husband  and  wife,  but  the  former  nonpayment 

of  cost!  will 

had  managed  to  keep  out  of  the  way,  so  as  to  avoid  ser-  not  be  granted 
vice.    Personal  serrice  had,  however,  been  effected  on  [Ift^"!' 
the  wife.    The  question  was,  how  the  rule  in  the  present 
case  should  be  moulded. 

Williams,  J. — It  appears  to  me  that,  although  the  wife 
is  a  party  to  the  record,  I  should  be  carrying  the  rule 
further  than  any  precedent  warrants,  if  I  were  to  grant  an 
attachment  against  the  vrife.  A  rule  nisi  may  be  taken  as 
against  the  husband. 

Rule  accordingly. 


HiKD  and  Clark  v.  Kingston. 

\JhANNELL  applied  for  leave  to  enter  up  judgment  where  a  war- 
on  an  old  warrant  of  attorney.    The  two  plaintiffs,  Hind  "e^cttte^^^^^^^^ 
and  Clark,  were  trustees  of  the  defendant's  wife,  and  on  *^;  persont, 

'  and  one  dies, 

the  celebration  of  the  marriage,  Kingstoui  the  defendant,  the  survivor 

A  •  i*  n^&y  enter  up 

gave  a  warrant  of  attorney  to  secure  a  certam  sum  of  judgment  in  hu 
money  to  the  trustees  for  the  benefit  of  his  wife  in  case  of  °^"  ^^°^' 
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his  death,  bankVuptcyi  or  insolvency*  After  the  warrant 
of  attorney  had  been  executed.  Hind  died,  and  now,  that 
it  became  necessary  to  enforce  it,  a  question  arose  whether 
judgment  in  the  name  of  the  survivor  could  be  entered 
up.  The  case  of  Build  and  Another  ▼•  Wighiman  (a), 
was  an  authority  in  support  of  the  present  application. 
There,  the  warrant  had  been  given  to  the  two  plaintiffs 
and  another  person  since  deceased  to  secure  a  joint  debt 
to  all  three  as  partners.  Nothing  was  said  of ''  survivors'' 
either  in  the  warrant  or  the  defeasance,  but  Parke,  J.,  al« 
lowed  judgment  to  be  entered  up.  The  case  o{  Johnson 
V.  Jenkins  (6)  was  to  the  same  effect  (c). 


Williams,  J.,  granted  the  rule. 


Rule  granted. 


(a)  Ante,  Vol.  1,  p.  545. 

(6)  Ante,  Vol.  1,  p.  367. 

(c)  See  Fendall  and  Others  v. 
May,  2  M.  &  S.  76;  Gee  v.  Lane, 
15  East,   692;     Todd   v.   Todd, 


Barnes,  48;  S.  C,  by  the  name 
of  Todd  V.  Dodd,  1  Wils.  312; 
Fulcher  v.  Smith,  2  Sir  W.  Bl. 
1301. 


The  Court  will 
not  allow  Judg- 
ment to  be  en« 
tered  up  on 
a  warrant  of  at* 
torney  at  tlie 
instance  of  an 
executor,  where 
the  testator 
only  has  been 
meniiontd  in 
the  warrant, 
although  it  is 
•tated  in  the 
defeasance  that 
the  "  executors 
and  administra- 
tors" might 
enter  up  judg- 
ment in  the 
event  of  a  cer- 
tain sum  not 
being  paid. 


Foster  r.  Clagget. 

Warren  moved,  on  the  part  of  the  executor  of 
Foster,  for  leave  to  enter  up  judgment  on  an  old  warrant 
of  attorney.  The  warrant  had  been  given  to  the  testator, 
and  was  directed  to  him  only,  without  mentioning  his 
'*  executors  and  administrators."  In  the  defeasance,  how- 
ever, it  was  staled  that  the  warrant  had  been  given  to 
secure  to  Foster  the  payment  of  a  certain  sum,  and  di- 
rected that  if  that  sum  was  not  paid  on  or  before  a  certain 
day,  it  should  be  lawful  for  Foster,  his  "  executors  and 
administrators,"  to  enter  up  judgment  and  sue  out  execu- 
tion ;  and  if  twelve  months  should  elapse  after  the  signing 
judgment  and  before  suing  out  execution,  that  it  should 
be  unnecessary  for  Foster,  his  "  executors  or  administra- 
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tors/*  to  move  the  Court  to  have  execution.  Warren 
contended,  that  although  the  warrant  of  attorney  itself 
gave  power  to  Foster  only,  to  enter  up  judgment,  yet,  tak-  v. 

ing  the  whole  instrument  together,  the  parties  clearly  in- 
tended that  Foster's  executors  should  have  power  to  enter 
up  judgment*  The  case  oi  Hyde  v.  Skinner  (a),  was  an 
authority  to  shew  that  every  person's  executors  must  be 
implied  in  himself,  and  consequently,  as  power  was  given 
to  the  testator  to  sign  judgment,  a  similar  power  might  be 
exercised  by  his  executors.  The  cases  of  Manvill  v. 
ManviU(b)t  and  Henshall  {Executrix)  v,MaU/iew{c),  were 
against  the  application;  but  the  cases  of  Fendall  v. 
May  (rf).  Heath  v.  Brindley  (e),  and  Hiscocks  v.  Kemp  {/), 
were  decided  on  a  principle  favourable  to  the  present  ap- 
plication. Nothing  but  positive  authority  or  technical 
objection  could  be  considered  as  opposed  to  granting  the 
rule. 

Williams,  J. — Undoubtedly,  it  will  sometimes  happen 
that  the  executors  of  a  party  are  entitled  to  the  benefit 
of  a  contract  into  which  a  party  has  entered,  although 
they  are  not  expressly  named.  But  the  question  here  is, 
whether  I  can  treat  the  warrant  of  attorney,  which  has 
been  given  to  the  testator  only,  in  (he  light  of  such  a  con« 
tract.  I  think  I  cannot.  In  the  case  of  Henshall  {Exe^ 
cutrix)  v.MattheWp  which  was  a  decision  of  the  full  Court 
of  Common  Pleas,  it  was  decided  that  *' an  authority  of 
this  nature  must  be  strictly  pursued,  and  we  cannot  sup- 
ply any  supposed  omission  of  the  parties."  I  think,  there- 
fore, on  this  principle,  whatever  the  parties  may  have 
intended  in  the  present  instance,  it  is  imperative  on  me  to 
refuse  the  appHcation. 

Rule  refused. 

(a)  2  P.  Wms.  196.  (d)  2  M.  &  S.  76. 

(b)  Ante,  Vol.  1,  p.  644.  (e)  4  N.  &  M.  235. 

(c)  lb.,  p.  217.  (/)  6  N.  &  M.  113. 
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£z  parte  Marshal. 
wh«reapenon  JBaZBTT  ttade  411  application  on  tha  pan  of  Mr. 

was  admitted  as  '  •  "^ 

an  attorney,  but  Marshall  tho  obja^t  of  whioh  waa  to  aaoertain  from  tha 
hiVcIrttficate"     Couftj  wliother  tbo  usual  notices  for  raadmission  as  an  at* 

or  practised  for 
a  period  of 
24  years  from 
the  time  of  his 
admission,  the 
Court  permitted 
bim  to  take  oat 
bis  certificate 
without  the 
form  of  re- 
admissioD. 


torney  need  be  giren  by  the  applicant  It  appeared  from 
the  affidavit  on  which  the  application  was  founded,  that 
Mr.  Marahal  having  served  the  usual  timci  and  complied 
with  the  usual  formsi  was  admitted,  as  an  attorney  of  the 
Court,  in  Michaelmas  Term,  1814i  He  did  not  however 
take  out  his  certificate  either  then  or  since ;  and  had  not 
practised  on  his  own  account  at  alL  He  entered  into  the 
service  of  an  attorney  in  the  year  1817,  and  continued  ao 
engaged,  until  the  month  of  February  last,  when  hia  master 
died.  The  question  now  was,  whether  under  the  drcum- 
atances  the  applicant  need  be  re-admitted,  or  might  at 
once  take  out  his  certificate. 

Williams,  J«,  thought  that,  under  the  oireumatancesa 
he  need  not  be  re-Admitted,  and  might  at  Once  take  out 
his  certificate. 

Application  granted. 


ro. 


JOMJIS  V*  COLUMS. 

WniOHT  e.  Collins. 

M^MAHON  shewed  cause  ugainst  a  rule  obteined  by 
Addison  for  discharging  the  defendant  out  of  Custody  of  tho 
sheriff  of  Herefordshire,  on  entering  a  common  appeareneo 

804/.  At,  Id,, 

'*  principal  and  interest,"  by  virtue  of  an  indenture  covenanting  to  pay  SOOJLi  the  amount  of  prin- 
cipal and  interest  is  sufficiently  distinguished. 

Slating  a  sum  due  "  upon  and  for  the  balance  of  accounts  between  the  defendant  and  the  plaia- 
tiff/'  is  insufficient  in  an  affidavit  of  debt 

In  an  action  on  a  bill  of  exchange  by  an  indorsee  against  an  indorser,  the  affidavit  of  debt 
must  state  the  default  of  the  acceptofi  A  stateinent  that  the  amount  "  is  now  du«  and  impaid/' 
will  not  supply  the  omission  of  that  allegation. 

An  affidavit  of  debt,  stating  two  Causes  of  action)  one  imperfectly,  and  the  other  correetly,U  not 
bad  altogether,  but  the  defendant  may  bt  hold  to  ball  for  the  latter  if  separata  and  iodopeadeDt 
of  the  former. 


Where  an  affl* 
davit  of  debt 
states  the  de- 
fendant to  be 
indebted  in 
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in  IheM  tW6  actioni  r^spectif  ely*  The  ground  of  the-  ap«  Iddd. 
plication  In  both  cases  was  an  alleged  defect  in  the  affida- 
tit  of  debt  The  HflSdavit  in  the  first  action  was  as  follows; 
that  "  George  Collins^  of  &c.,  is  justly  and  truly  indebted 
unto  the  said  company^  called  the  Herefordshire  Banking 
Company,  in  the  sum  of  804f.4#.  7c/.,  for  principal  and  in- 
lerest  money  due  tod  owing  to  the  said  company,  by  virtue 
of  a  certain  indenture  bearing  date  the  9ch  of  December, 
1837,  and  made  between  the  said  Qeorge  Collins,  of  the 
first  part,  deponent^  of  the  second  part,  and  Francis  Wood- 
house,  gent.,  of  the  third  parti  whereby  the  said  George 
Collins  covenanted  with  deponent  to  pay  to  him  for  the 
use  of  the  said  company,  on  demand » the  sum  of  800/. ;  and 
in  the  further  sum  of  61U  1#«  9rf.,  for  money  due  from  the 
said  George  Collins  to  the  said  company,  upon  and  for 
the  balance  of  account  between  the  said  George  Collins 
and  the  said  company."  The  first  objection  to  this  affi- 
davit wasi  that  it  did  not  distinguish  how  much  of  the 
S044L  4^.  ld%  was  due  for  principal,  and  how  much  for  in- 
terest. That  however  was  not  material,  and  if  it  was,  it 
was  sufficiently  shewn  by  setting  out  the  indenture,  that 
800&  was  due  for  principal.  Secondlyi  it  was  objected, 
that  the  statement  of  the  sccount,  as  agreed  upon  between 
the  parties,  WaS  not  sufficiently  set  forth  by  the  words, 
'^  upon  and  for  the  balance  of  account  between  the  said 
George  Collins  and  the  ^aid  company.**  The  case  of 
Balmanno  v.  Mny  {n)  was  an  authority  in  support  of  the 
present  form  of  affidavit.  The  case  of  Debenham  v. 
Chamberi  (A)  was  to  the  same  effect.  The  case  of 
CampbtU  f »  Tffhr  (e)  supported  the  same  view.  With 
respect  to  the  case  of  hooper  v.  yestri^  (d),  it  was  ex« 
pressly  overruled  by  Bahnanno  v.  May.  Thirdly,  it 
was  objected,  that  if  the  affidavit  was  bad  on  either 
of  these  grounds,  it  was  bad  altogether.     It  was  true 

(a)  Ante,  p.  S66.  (c)  Ante,  Vol.  5,  p.  63:2. 

(6)  lb.  p.  101.  {d)  lb.  p.  710. 
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1838.        that  in  the  cases  of  Raggett  v.  Guy  (a),  and  Drake 
.  and  Others  v.  Harding  {b),  the  Court  had  decided  that 

v*  if   an   affidavit   was   bad    in   part,    it   was    bad   in   the 

whole.  But  in  the  case  of  Prior  ▼.  Lucas,  which  was 
mentioned  in  a  note  to  the  report  of  Drake  ▼•  HarMng,  in 
1  Har.  &  WoL  p.  365,  Littledale^  J*,  expressed  an  opinion 
opposed  to  the  cases  of  Baker  ▼•  Wells  (c),  and  Kiri  v. 
Almond  (J).  So  far  therefore,  as  far  as  the  affidavit  in  the 
first  action  was  concerned,  it  was  submitted  that  it  was 
sufficient. 

The  affidavit  in  the  second  cause  of  action  was  in 
the  following  words : — '*  That  George  Collins,  of  &c. 
is  justly  and  truly  indebted  to  deponent  in  the  sum  of 
37/.  19«.,  for  balance  of  principal  money  on  a  bill  of  ex> 
change  for  160/.  Ids.,  drawn  by  defendant  upon,  and  ac- 
cepted by  John  Collins,  payable  at  a  day  now  past  to  de- 
fendant, or  his  order,  and  indorsed  by  the  said  George 
Collins,  and  which  said  balance  of  37/.  I9s.  on  the  said  bill 
of  exchange  is  now  due  and  unpaid  to  deponent ;  and  also 
in  the  sum  of  189/.  I3s*  8c/.,  for  principal  money  on  a  pro- 
missory note,  bearing  date  &c."  The  objection  to  this 
affidavit  was,  first,  that  it  did  not  appear  that  the  plaintiff*, 
who  was  both  drawer  and  payee,  indorsed  the  bill ;  nor 
how  the  defendant,  who,  it  appeared,  was  a  subsequent 
indorser,  could  be  liable  to  the  plaintiff.  This,  it  was 
submitted,  was  sufficient  in  an  affidavit  of  debt,  as  it  was 
not  necessary  in  such  a  case  strictly  to  shew  the  plaintiff**8 
title.  Bradshaw  v.  Saddington  {e)  was  an  authority  to 
that  effect.  Secondly,  it  was  objected,  that  no  default  of 
the  acceptor  was  shewn.  But  the  words  '^  now  due  and 
unpaid  "  stated  the  default  with  sufficient  particularity.  In 
both  cases  it  was,  therefore,  contended  that  the  affidavit 
was  sufficient,  and  consequently,  that  the  rule  in  both  cases 
ought  to  be  discharged, 

(a)  Ante,  Vol.  3,  p.  554.  (d)  Ante,  Vol.  1,  p.  318. 

(6)  Ante,  Vol.  4,  p.  34.  («)  7  East,  94. 

(c)  Ante,  Vol.  1,  p.  631. 
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Addison,  in  support  of  the  rules,  contended ,  as  to  the  1838. 
first  point  on  the  former  affidavit,  that  the  case  of  LatreiUe 
▼•  Hoepner  (a)  shewed  that  the  sums  due  for  principal 
and  interest  were  not  sufficiently  distinguished.  With  re- 
spect to  the  second  point  on  the  same  affidavit,  the  case  of 
Eicke  V.  Evans  (b)  was  an  authority  to  shew  the  affidavit 
to  be  insufficient.  With  respect  to  the  third  point,  that 
an  affidavit  bad  in  part  was  bad  as  to  the  whole,  the  case 
of  Caunce  v.  Rigby  (c)  must  be  regarded  as  an  authority 
in  favour  of  that  objection.  Then,  with  regard  to  the 
second  affidavit;  the  first  objection  as  to  the  statement 
of  the  plaintiff's  title  to  the  bill,  the  case  of  Bishop  v. 
Hayward  (d)  clearly  shewed  it  to  be  fatal.  The  case  of 
Bradshawv.  Saddingion  had  been  several  times  overruled. 
The  second  objection  was  fully  supported  by  the  cases 
of  Buckworih  v.  Levi  (e),  Crosby  v.  Clark  (/),  Banting. 
y.Jadis  {g),  Cross  v.  Morgan  {h),  and  Simpson  v.  Dick  (f). 

Cur.  adv.  vult. 

Williams,  J. — These  were  two  cases  which  were  ar- 
gued before  me,  and  the  application  in  each  was,  that  the 
defendant  should  be  discharged  on  entering  a  common  ap- 
pearance. The  applications  were  both  made  on  objections 
to,  the  affidavits  to  hold  to  bail,  and  two  questions  arose, 
first,  whether  the  affidavits,  being  each  for  two  separate 
and  distinct  causes  of  action,  were  good  as  to  the  whole,  or 
good  as  to  part  and  bad  as  to  part;  and,  secondly,  if  they 
were  not  good  as  to  the  whole,  and  the  two  parts  could 
be  separated,  whether  the  defendant  could  be  held  to  bail 
for  that  part  of  tiie  whole  amount  which  was  properly 

(a)  Ante,  Vol  2,  p.  768.  (/)  Ante,  Vol.  6,  p.  62. 

(b)  2  Chit.  Rep.  15.  (g)  Ante,  Vol.  1,  p.  445. 

(c)  3  Mee.  &  W.  67.  (A)  lb.  p.  122. 
(rf)  4  T.  R.  470.  (t)  Ante,  Vol  3,  p.  731. 
(ff)  Ante,  Vol.  1,  p.  211. 
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sworn  t6  in  the  affldaYits.  The  latter  queation  ia  one 
whieh  is  continually  oceurring,  and  very  often  ariaea  at 
chambers,  and  it  is  desirable  that  it  should  be  finally 
settled. 

In  the  first  afitdaTit,  which  was  made  in  the  action  by 
Jones,  objections  were  taken  to  both  parts  of  the  aifidatit. 
The  first  part  was  objected  to  for  stating  a  aum  to  be  due 
for  principal  and  interest,  without  stating  how  much  waa 
due  for  principali  and  how  much  for  interest.  That  objec* 
tion  was  not  much  insisted  on,  but  there  is  a  direct  answer 
to  it  by  adverting  to  the  terms  of  the  aflidavit.  It  atates 
that  the  defendant  was  indebted  ''  in  the  sum  otS04fL4ts.  Id. 
for  principal  and  interest  money  due  and  owing  to  the  aaid 
company  ;*'  and  it  further  appears  on  the  face  of  the  affidavit, 
that  the  principal  was  originally  800/.  Now,  if  it  alleges 
that  804/.  As.  Id.  was  due  for  principal  and  interest,  and 
then  there  is  an  allegation  that  800/.  was  originally  due 
for  principal,  it  is  the  necessary  and  unavoidable  infe- 
rence that  the  800/.  is  still  due  for  principal,  and  tliat 
the  remainder,  4/.  4«.  7c/.,  is  due  for  interest.  That  is 
equivalent  to  a  direct  allegation  that  there  is  800/^  due  for 
principal,  and  4/.  An.  7d.  for  interest.  Such  is  the  necM- 
sary  conclusion  to  be  drawn  from  the  affidavit^  and  if  it  Is 
not,  I  am  at  a  loss  to  determine  what  other  conclusion  can 
be  drawn.  The  objection,  therefore,  does  not  apply  to 
this  aflSdavit. 

The  eecond  objection  to  this  aAdavit  on  the  latter  part 
of  it  was  more  relied  on,  and  with  more  reason  and  weight* 
An  additional  sum  was  sworn  to  as  due,  and  in  this  form, 
**  and  in  the  further  sum  of  67/.  1#.  9(1.  fbr  money  due 
from  the  said  O.  Collins  to  the  said  company,  upon  and 
for  the  balance  of  account  between  the  said  G.  Collina 
and  the  said  company.'*  It  was  objected  that  it  did  not 
contain  an  allegation,  that  it  was  a  stated  and  settled  ac- 
count on  which  the  defendant  could  be  arrested  (  and  it 
seems  to  me  to  be  a  good  objection.     I  think  that  we  are 
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to  coiiftideri  not  the  ordinary  meaning  of  the  term  m  used        ItSB. 
in  common  parlance,  but  whether  it  impliet  a  direct  alle- 
gation of  a  debt  due  by  the  defendant  to  the  plaintiff. 
ConBistently  with  this  allegation,  the  plaintiff  may  hare 
talcen  the  account  entirely  by  himself.    I  will  assume  it 
was  done  bon&  fide,  and  that  he  gave  the  defendant 
credit  for  whatever  he  thought  right,  and  then,  con- 
fiding in  the  accuracy  of  his  own  account,  he  may  have 
come  to  the  conclusion  that  a  certain  sum  was  due,  with* 
out  any  assent  to  it  on  the  part  of  tlie  defendant.     But 
there  is  no  doubt  that  an  account  must  be  stated  be- 
tween both  the  parties  in  order  to  authorise  an  arrest. 
I  think,  alsOi  that  the  language  of  the  word  ''  balance " 
ia  not  material.    Suppose  the  words  had  been  "upon  and 
for  an  account  between  the  parties/'  that,  it  seems  to  me, 
would  have  been  an  allegation  of  nearly  the  same  foroe. 
We  are  not,  however,  driven  to  that  consideration,  as  Mr. 
Addison  referred  to  the  case  of  PoUeri  v»  De  SouMOt  ^nd 
I  am  not  able  to  distinguish  the  allegation  in  that  case,  of 
a  sum  being  due  **  as  the  balance  of  accounts,**  from  the 
allegation  in  the  present  '*  upon  and  for  the  balance  of 
accounts."    In  that  case  there  were  other  objections,  but 
the  report  states  that  it  was  principally  on  account  of  this 
objection  that  the  aflSdavit  was  held  to  be  defective.   The 
meaning  of  the  word  "  balance  *'  was  much  considered  in 
the  case  of  Visger  v.  Delegal  (o),  and  tiie  effect  of  the 
words  *'  balance  of  account  *'  was  thought  to  be  of  little 
importance,  and  consequently,  did  not  operate  on  the  mind 
of  the  Court.     It  is,  therefore,  quite  clear  on  those  cases, 
and  also  on  the  reason  of  the  matter,  that  it  ought  to  be 
alleged  to  be  either  a  *' stated"  or  a  '* settled  ^  accounti  in 
order  to  authorize  an  arrest.      The  constant  usage,  more- 
over, must  not  be  overloolced.     Mr.  Tidd*s  forms  give  the 
form  in  the  words  "  upon  the  balance  of  an  account  stated 
and  settled  by  and  between  &c»  ;*'  and  another  similarly  use- 

(a)  Ante,  Vol.  1,  p.  333. 
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1833.        ful  work  gives  the  same  form.     I  quite  agree  with  Lord 

Tenterden  in  the  case  of  Visger  \.  Delegate  that  it  is  better 

V.  to  abide  by  established  forms  than  to  embarrass  ourselves 

by  a  voluntary  deviation  from  them.     I  think,  therefore, 

that  the  latter  part  of  that  affidavit  is  defective. 

As  to  the  other  affidavit  in  the  action  by  Wright,  I 
think  that  is  in  the  same  situation,  the  latter  part  of  it 
being  good,  and  the  former  part  bad.  The  former  part  is 
in  confusion  as  to  how  the  plaintiff  derived  his  interest  in 
the  bill ;  but  be  that  as  it  may,  the  allegation  is,  that  there 
is  due  from  the  defendant  the  sum  of  37/.  19^.  for  balance 
of  principal  money  on  a  bill  of  exchange  for  160/.  19«., 
drawn  by  deponent  upon,  and  accepted  by  *^  John  Collins, 
payable  at  a  day  now  past  to  deponent  or  his  order,  and 
indorsed  by  the  said  George  Collins,  and  which  said  ba* 
lance  of  37/.  19i.  on  the  said  bill  of  exchange  is  now  due 
and  unpaid  to  deponent."  It  is  clear  therefore  that  there 
is  an  oath  made  of  a  debt  due  from  the  defendant  as  an 
indorser,  and  there  is  no  allegation  of  any  default  on  the 
pare  of  the  acceptor.  That  objection  has  been  under 
consideration  in  several  cases,  and  it  has  been  held,  beyond 
all  doubt,  to  be  necessary  when  an  affidavit  of  debt  charges 
the  drawer  or  indorser  of  a  bill  of  exchange  that  it  must 
state  a  default  on  the  part  of  the  acceptor.  That  is  re- 
cognised as  the  undoubted  practice  in  the  case  of  Caunce 
y.Bigby,  which  was  referred  to  in  the  argument  for 
another  purpose.  In  several  earlier  cases  in  the  Court 
of  Exchequer,  the  Court,  after  much  consideration,  was  of 
opinion  that  it  was  indispensable  there  should  be  such  an 
allegation  of  default  on  the  part  of  the  acceptor.  That, 
therefore,  being  the  plain  rule,  on  the  present  occasion  I 
think  the  affidavit  is  clearly  defective.  As  to  the  other 
part  of  the  affidavit  no  objection  is  made,  and  consequently, 
this  second  affidavit  is  on  the  same  footing  as  the  first. 

Next  comes  the  question,  on  which  there  has  been  a 
variation  in  the  decisions,  whether  when  there  are  two 
distinct  and  separate  causes  of  action  stated  in  an  affi- 
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davit  of  debt^  one  of  which  is  bad  and  the  other  good,  1838. 
the  arrest  being  for  the  joint  amount,  the  affidavit  is 
bad  altogether.  It  has  been  held  undoubtedly  to  be 
bad  altogether,  and  that  opinion  has  been  for  a  long 
time  acted  upon.  In  Kirk  v.  Almond,  it  was  held,  that 
an  affidavit  which  was  good  in  part  and  bad  in  part  was 
bad  altogetheri  and  the  defendant  was  discharged  out  of 
custody.  That  case  was  acted  on  for  some  time ;  as  in  the 
case  of  Drake  v.  Harding  by  my  Brother  Coleridge.  But 
since  that  time  there  has  been  a  variation  in  the  opinions 
of  the  Judges,  which  it  is  unnecessary  now  to  trace.  In  the 
case  of  Prior  v.  Lucas,  which  is  in  a  note  to  the  report  of 
the  case  of  Drake  v.  Harding,  and  which  was  before  my 
Brother  Littledale  at  chambers,  the  report  states  that  the 
cases  in  the  Court  of  Exchequer  of  Baker  v.  Wills  and 
Kirk  V.  Almond,  were  referred  to,  and  that  my  Brother 
Liltledale  did  not  agree  with  those  decisions,  and  that  he 
had  consulted  with  the  other  Judges  on  the  subject.  I 
have  seen  my  Brother  Littledale,  and  he  says  that  the  re- 
port of  that  case  is  correct,  and  that  he  did  on  that  occa- 
sion consult  the  other  Judges,  and  the  result  is,  that  the 
cases  of  Drake  v.  Harding  and  Kirk  v.  Almond  are  no 
longer  to  be  considered  as  good  law.  The  case  of  Prior 
V.  Lucas,  establishing  this  rule,  that  where  the  total 
amount  sworn  to  is  not  mixed  up  with  what  is  partly  good 
and  partly  bad,  but  where  distinct  and  separate  causes  of 
action  in  separate  amounts  are  sworn  to,  one  of  which  is 
properly,  and  the  other  improperly  sworn  to,  the  affida- 
vit is  good  as  to  that  amount,  in  respect  of  which  it 
is  correct,  and  that  the  Court  will  not  discharge  the  de« 
fendant  altogether  for  such  an  objection.  On  the  present 
occasion  therefore,  the  rules  must  be  discharged,  and  the 
defendant  must  give  bail  for  the  two  amounts  which  are 
rightly  sworn  to  on  the  affidavits,  that  is,  in  the  one  case 
for  the  304/.  4^.  Id.,  and  in  the  other  for  the  189/.  13^.  8c/. 

Rule  discharged,  accordingly. 
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1838. 


The  dturtcr 
SenioDi  having 
aUowed  certain 

AlHMaA^^BA*    Aja_ 

VrOKWV    Sv* 

oaunts,  which 
it  wai  luggeflted 
had  not  been 
audited  by  the 
parish  auditon 
under  the 
general  Teetry 
adtpnnuant 
to  the  provbions 
of  that  statute, 
a  prospective 
prohiUtion  to 
the  Quarter  Ses- 
sions, forbidding 
them  to  allow 
future  accounts 
under  similar 
circumstances, 
was  refused* 


Ex  parte  the  Auditors  of  the  Parish  of  St.  Pancras. 

JLHE  AUorney-General  (with  whom  was  Hoggini) 
moved  for  a  rule  to  shew  cause  why  a  writ  of  prohibition 
should  not  issue,  directed  to  the  Justices  of  Middlesex, 
forbidding  them  to  proceed  to  audit  the  accounts  of  the 
trustees  for  building  a  new  church  in  the  parish  of  St. 
Pancras  under  the  authority  of  certain  local  acts,  previous 
to  the  said  accounts  being  submitted  to  the  inspection 
of  the  auditors  appointed  under  tlie  general  Vestry  Act, 
the  1  &  2  Will.  4,  c.  60.  The  present  application  was 
made  on  behalf  of  those  auditors.  For  some  reason, 
which  was  quite  unknown  to  those  gentlemeuj  the  trustees 
had  refused  to  submit  their  accounts  to  the  auditors  ac« 
cording  to  the  provisions  of  sect,  34  of  the  general  Vestry 
Act«  Two  several  writs  of  mandamus  were  obtained  from 
the  Court  of  Queen*s  Bench,  commanding  the  trustees  to 
produce  their  accounts.  Those  writs  were,  however,  on 
the  ground  of  certain  informalities,  quashed.  A  new 
course  was  then  adopted  on  the  part  of  the  trustees,  in 
order  to  frustrate  the  intention  of  the  Court.  They  pre- 
sented their  accounts  for  the  half-year  ending  on  Lady* 
day,  at  the  Easter  Quarter  Sessions.  That  Court,  being 
of  opinion  that  the  fact  of  the  accounts  not  having 
been  previously  audited  pursuant  to  the  provisions  of  the 
Vestry  Act  did  not  prevent  the  allowance  of  them,  did 
allow  them.  This  decision  was  final.  As  a  mandamus 
could  only  be  moved  for  in  term,  this  proceeding  on  the 
part  of  the  trustees  completely  prevented  the  auditors  from 
enforcing  the  production  of  the  accounts.  The  presump- 
tion was,  that  a  similar  course  would  be  adopted  with  re- 
spect to  the  next  half-year's  accounts.  Thus,  although  the 
act  of  parliament  required  the  production  of  the  accounts, 
and  the  Court  of  Queen's  Bench  had  intimated  an  opinion 
in  accordance  with  that  act,  both  the  one  and  the  other 
were  rendered  nugatory  by  the  proceedings  of  the  trus- 
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tees.    A  difficulty  certainly  presented  itself  in  making        18S8. 

this  application^  because  it  must  proceed  on  a  presumption 

that  the  Court  of  Quarter  Sessions  would  on  a  future  oc-  TIm  Auditors  of 

casion  disregard  the  provisions  q{  the  act  of  parliament ; 

and|  moreover,  the  writ  must  be  prospective. 

WiLLiAMSj  J. — If  the  Quarter  Sessions  entertain  a  mo- 
tion for  allowing  the  trustees'  accountSi  surely  that  court, 
if  there  is  any  doubt  as  to  whether  they  ought  to  be  pre- 
viously examined  before  the  parish  auditors,  will  listen  to 
9  preliminary  objection,  to  the  allowance  of  the  accounts. 
If  there  is  any  doubt  upon  the  point,  they  will  probably 
grant  a  case  for  the  opinion  of  this  courtf  as  to  whether 
the  accounts  ought  to  be  so  allowed.  However,  the  diffi** 
cully  which  is  suggested  cannot,  I  thinks  be  surmounted. 
The  cases  in  which  a  writ  of  prohibition  is  granted,  are 
where  an  inferior  court  is  proceeding  in  a  civil,  instead  of 
an  ecclesiastical  matter,  or  where  it  is  proceeding  accord- 
ing to  some  form  not  allowed  by  the  common  law.  I  am 
not  aware  of  any  case,  in  which  a  prohibition  has  been 
granted  to  prevent  a  court  from  adopting  a  course  of  pro* 
oeedingi  on  the  presumption  that  it  would  follow  a  courat 
not  allowed  by  law- 
Rule  refused. 


5S6 


COURT  OF  EXCHEQUER. 

IN  THE  FIRST  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Samuel  v.  Sir  J.  Duke^  JohnsoNi  and  Ford. 

The  deiiTery  of  X  HIS  was  an  action  of  trover.  The  defendants  pleaded, 
to  the  sheriff  ^^'^^i  ^^^  guiUy  ;  secondly,  that  the  plaintiff  was  not  pos- 
®^y  Wjjds^ihe  gessed  of  the  goods  and  chattels  in  the  declaration  men- 
defendant,  10      tioned . 

execution  credi-  At  the  trial  before  Lord  Abinger,  C.  B.,  it  appeared 
hb  ciafm?but,  ^^^^  ^^^  defendant  Ford,  in  the  month  of  September,  1836, 
subject  to  that,    had  lent  to  a  Mr.  Browning  the  sum  of  700/.,  to  be  repaid 

the  defendant       .  . 

may  deal  with  in  three  months,  taking  as  a  security  a  warrant  of  attorney, 
pieafo^and'if^  The  money  not  having  been  paid.  Ford  entered  up  judg- 

them?n  market  ™^"*»  ®"^  ^"  ^^^  ^^^^  °^  December,  1836,  deUvered  to 
overt,  the  right   the  sheriff  a  writ  of  fieri  facias,  with  instruction  to  levy  on 

ceases  alto-  the  goods  of  Browning  at  his  chambers^  in  LincolnVInn 
*^ln  trover  Fields.  No  admittance  could  be  gained  to  the  chambers ; 
against  a  she-     and  on  the  19th  of  December,  Ford  went  with  the  officer 

riff,  who  has  ^ 

levied  under  a  to  Bfowninfir's  residence  in  Park  Lane,  in  order  to  levy  on 
the  act  of  con-  his  goods  there.  Browning  was  not  at  home,  but  his  sister, 
version  relied      ^|j^  appeared,  claimed  the  goods  and  furniture  in  the 

on  18  ihe  seizure  i  r  »  o 

of  the  goods,  house  as  her  own  by  purchase  from  her  brother ;  the  officer 

plead  specially  ultimately  withdrew  upon  Miss  Browning  offering  her  se- 

undeft^e'writ;  curity  for  her  brother's  debt.     On  the  2nd  of  January, 

but  if  the  act  1837,  Browning  was  arrested  at  the  suit  of  another  ere- 

of  conversion  *^ 

be  the  sale  of  ditor,  and  Went  to  prison.  At  that  time,  Ford  was  sent 
seems  he  may  for  by  Browning  and  his  sister,  when  it  was  agreed  that 
fn'evidenaf*"^*  Ford  should  make  a  further  advance  to  Browning  to  satisfy 
under  a  plea  the  debt  for  which  he  was  then  in  custody,  upon  the  secu* 
pUiniiff's  right   rity  of  his  furniture  in  Lincoln*8-Inn  Fields,  if,  upon  valua- 

of  possefif  ion. 
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tion^  it  should  be  worth  the  sum  required.     Browning  de-        1838. 
livered  the  key  of  the  chambers  to  Ford,  who  had  the  goods 
Taluedy  when  it  appeared  that  they  were  not  a  sufficient  *«. 

security,  and  Ford  returned  the  key  to  Browning  after 
keeping  it  a  fortnight.  On  the  5th  of  January,  18S7, 
Miss  Browning  executed  a  warrant  of  attorney  to  Ford  for 
collaterally  securing  the  sum  of  700/.  and  interest  due  from 
her  brother,  the  said  sum  to  be  paid  by  instalments. 
Browning  swore  that,  upon  the  execution  of  the  warrant 
of  attorney  by  his  sister.  Ford  had  said  Browning's  goods 
were  released.  The  first  instalment  upon  the  warrant  of 
attorney  was  paid,  but  not  the  interest.  Upon  the  15th 
of  April,  18S7,  Browning,  being  desirous  of  raising  some 
money  upon  the  security  of  his  furniture  in  Lincoln's-Inn 
Fields,  applied  to  the  plaintiff  for  that  purpose,  who  ad- 
vanced him  500L,  and  received  a  bill  of  sale  of  the  furni- 
ture and  effects,  and  possession  of  them  was  then  delivered 
to  him.  In  May,  1837,  another  execution  was  levied 
upon  the  goods  of  Browning  at  his  chambers ;  but  on  the 
production  of  the  bill  of  sale  by  the  plaintiff,  the  execution 
creditor  withdrew,  when,  upon  search  in  the  sheriff's 
.office,  the  writ  lodged  by  Ford  was  discovered,  under 
which  the  sheriff,  after  receiving  an  indemnity,  sold  for 
the  sum  of  485/.  19s,  The  jury  found  that  the  transaction 
between  Browning  and  the  plaintiff  was  bona  fide.  It  was 
objected  on  the  part  of  the  defendant,  that  the  plaintiff 
could  pot  recover,  inasmuch  as  the  goods  were  bound  from 
the  time  Ford's  writ  was  delivered  to  the  sheriff,  and  that 
no  valid  purchase  could  afterwards  be  made.  The  jury 
found  a  verdict  for  the  plaintiff,  and  the  learned  Judge 
reserved  leave  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  there  was  not  sufficient  evidence 
to  warrant  the  jury  in  finding  that  Ford  had  abandoned  his 
execution. 

Plait  having  obtained  a  rule  nisi  accordingly^ 
VOL.  VI.  00  D.  p.  €• 
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18d8.  KeUy  and  Richards  shewed  cause. — There  was  abund* 

ant  evidence  of  Ford  having  abandoned  his  execution 
after  he  received  the  warrant  of  attorney  from  Miss 
Browning,  One  difficulty  is  removed  by  the  jury  hav- 
ing  found  that  the  transaction  between  the  plaintiff  and 
Browning  was  honk  fide,  and  not  for  the  purpose  of  pre^ 
▼enting  Ford's  execution.  It  shews  at  least  that  Brown* 
ing  believed  Ford  to  have  abandoned  all  claim  to  the 
goods*  If  that  had  not  been  the  understanding  between 
the  parties,  Ford  might  have  seized,  when  he  had  po8ses«> 
sion  of  the  key  of  the  chambers,  and  caused  a  Taluation  to 
be  made  of  the  goods.  The  receipt  of  the  first  instalment 
on  the  warrant  of  attorney  executed  by  Miss  Browning 
also  furnishes  strong  evidence  of  an  abandonment.  Be- 
sides,  there  is  nothing  whatever  to  impugn  Browning's 
statement,  that  Ford  had  said  the  goods  were  released. 
The  writ  delivered  at  the  sheriff's  office  was  returnable 
immediately,  but  nothing  was  done  by  virtue  of  it  until 
May,  1837,  it  having  lain  during  that  time  in  the  office ; 
Ford  took  no  steps  to  enforce  execution  until  after  the 
goods  had  been  seized  at  the  suit  of  another  party.  After 
the  lapse  of  so  much  time  before  the  writ  was  acted  upon, 
the  mere  fact  of  its  remaining  in  the  sheriff's  office  gives 
it  no  more  weight  than  if  it  had  been  returned  to  the  cus- 
tody of  the  party  who  issued  it.  [Lord  Abinger^  C.  B. — 
The  argument  on  the  other  side  is,  that,  assuming  there 
was  evidence  to  go  to  the  jury  of  an  abandonment,  yet,  in 
point  of  law,  the  goods  were  bound  from  the  time  of  the 
delivery  of  the  writ  to  the  sheriff.]  That  may  be  so  when 
there  is  no  laches  on  the  part  of  the  execution  creditor, 
but  here,  abundant  opportunity  was  afforded  of  enforcing 
the  execution.  The  mere  delivery  of  the  writ  to  the 
sheriff  has  no  effect  in  changing  the  property,  and  if  the 
creditor  omits  to  take  measures  to  compel  the  execution  of 
the  writj  he  will  lose  bis  priority,  and  the  sheriff  will  be 
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bound  to  seize  the  goods,  if  another  fieri  facias  is  subse--         1838. 
quently  delivered  to  him :  Payne  v.  Drew  (a). 

But  secondly,  the  defendants  cannot  set  up  this  defence 
upon  these  pleadings.  Since  the  new  rules  the  plea  of  **  not 
possessed"  puts  in  issue  the  property  only,  and  the  plea  of 
'*  not  guilty"  the  act  of  conversion  only.  Browning  was  at 
first  indisputably  owner  of  the  goods,  and  he  assigns  them 
to  the  plaintiff  for  a  good  consideration,  and  delivers  him 
possession.  ZParke,  B. — In  order  to  support  trover,  the 
plaintiff  must  have  a  possessory  right:  it  is  said  that  he 
has  not  that,  as  Browning  could  not  make  a  valid  assign- 
ment to  him.]  The  assignment  would  be  good  as  against 
Browning  and  the  sheriff.  [Aldersottt  B. — Is  not  Owen 
V.  Kmght  (b)  against  you  ?  There,  the  plaintiff  delivered 
a  lease  to  a  third  party  for  the  purpose  of  raising  money 
upon  it :  the  defendant,  who  had  advanced  the  money,  and 
which  was  not  repaid,  refused  to  deliver  up  the  lease,  and 
the  plaintiff  sued  him  in  trover;  the  Court  held  that  this 
defence  might  be  given  in  evidence  under  a  plea  that  the 
plaintiff  was  not  possessed  of  the  deed  as  his  own  pro- 
perty.] That  case  is  distinguishable,  since  there,  at  the 
time  of  the  conversion,  the  property  was  in  the  possession 
of  the  defendant  with  the  plaintiff's  assent,  but  here,  the 
plaintiff  had  possession  up  to  the  very  time  of  seizure. 

Plaii  and  «/.  Bayley  contra* — The  assignment  to  the 
plaintiff  was  absolutely  void,  the  goods  having  been  bound 
by  the  delivery  of  the  writ  to  the  sheriff  on  the  10th  of 
December.  It  may  be  conceded,  that  the  mere  delivery 
of  the  writ  does  not  change  the  property,  but  the  effect  is 
to  render  the  goods  incapable  of  transfer  from  that  time. 
Formerly,  the  goods  were  bound  from  the  teste  of  the  writ, 
but  now,  by  tlie  16th  section  of  the  Statute  of  Frauds, 
they  are  bound  only  from  the  time  of  its  deUvery  to  the 

(a)  4  East,  523;  1  Smith,  170.  (h)  4  Bing.  N,  C.  54. 

ooft 
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183^.  sheriff;  Tidd's  Practice,  1000,  Com.  Dig.  tit.  execution, 
D.  2.  Here,  Ford  claims  against  an  alienation,  and  not 
against  process :  Bennett  v.  Apperley  (a).  The  evidence 
of  the  abandonment  rested  wholly  with  Browning. 

Secondly,  The  case  of  Owen  v.  Knight  is  an  authority 
that  this  defence  may  be  set  up  upon  these  pleadings. 
Before  the  new  rules  of  pleading,  the  defendant  might 
shew,  under  the  plea  of  not  guilty,  that  both  the  right  of 
property  and  possession  were  in  himself;  but  now,  under 
*'  not  guilty "  the  fact  of  conversion  only  is  in  dispute, 
and  both  the  possession  and  the  property  are  in  issue 
under  the  second  plea.  [Parke^  B. — The  plaintiff  says,, 
the  goods  are  mine  by  assignment,  and  you  have  converted 
them :  then,  assuming  that  the  property  passed  to  the 
plaintiff,  what  answer  have  you  ?]  The  defence  goes  to 
shew  that  the  plaintiff  in  fact  never  had  any  property  in 
the  goods. 

Lord  Abing£r,  C*  B. — I  am  of  opinion  that  the  rule 
for  a  nonsuit  ought  to  be  discharged,  and  that  there  waa 
sufficient  evidence  to  go  to  the  jury,  that  Ford  had  aban- 
doned his  writ  of  execution.  It  appears  that  after  he  bad 
made  an  unsuccessful  attempt  to  levy  on  the  goods,  at 
Browning's  chambers,  he  had  taken  from  Miss  Browning 
a  warrant  of  attorney  as  a  security  for  the  debt.  Now,  if 
he  had  once  abandoned  the  writ,  his  right  upon  it  would 
not  revive,  although  she  did  not  comply  with  the  terms  of 
her  engagement.  It  was  also  proved  that  Ford,  upon  re« 
ceiving  this  new  security,  stated  that  the  goods  of  Brown-* 
ing  were  released  by  this  arrangement  with  the  sister. 
Ford  receives  the  first  instalment  of  his  debt  in  April. 
The  fact,  also,  of  Ford  having  had  possession  of  the  key 
of  Browning's  chambers  for  a  fortnight  or  three  weeks 
after  the  sister  had  promised  her  security,  during  which 

(a)  6  B.  &  C.  630. 
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time  Ford  made  no  claim  to  the  goodsi  was  a  strong  cir-  1838. 
cumstance  from  which  the  jury  might  infer  an  abandon- 
ment. It  appeared,  too,  that  the  sheriff  when  called  upon 
would  not  act  upon  Ford's  writ  without  a  bond  of  indem- 
nity. "With  regard  to  the  sheriff,  it  is  now  too  late  to 
make  any  distinction  between  him  and  Ford,  as  none  was 
made  at  the  trial,  therefore,  I  think  the  verdict  ought  to 
stand.  The  question  of  abandonment  was  one  of  fact, 
and  the  jury  were  perfectly  justified  in  finding  that  it  had 
taken  place.  With  regard  to  the  bona  fides  of  the  sale  to 
the  plaintiff,  I  left  that  question  to  the  jury,  certainly  with- 
out any  particular  intimation  to  them  as  to  the  conclusion 
they  ought  to  come  to  on  the  subject. 

Upon  the  other  point,  I  take  it  to  be  quite  clear  that 
the  property  in  the  goods  is  not  changed  by  the  delivery 
of  the  writ  to  the  sheriff,  it  is  still  in  the  debtor,  and  may 
be  dealt  with  by  him,  subject  to  the  claims  upon  it:  it  is 
merely  bound  from  that  time,  so  as  to  enable  the  execution 
creditor  to  pursue  it  with  all  his  rights,  unless  under  spe- 
cial circumstances.  The  case  of  Payne  v.  Drew  is  an  au- 
thority to  shew  that  the  property  is  not  changed  until  the 
sale  by  the  sheriff.  I  believe  it  has  been  held  so  frequently; 
and  I  think  it  is  quite  evident  that  Browning  had  a  right 
to  assign  his  property  subject  to  all  the  obligations  which 
attached  upon  it  as  regarded  any  other  person,  and  that 
therefore  the  property  passed  to  the  plaintiff,  notwith- 
standing the  delivery  of  the  writ  to  the  sheriff.  Mr.  Piatt 
contended  at  the  trial  that  the  effect  of  the  statute  of 
frauds  was  to  make  the  property  itself  unchangeable,  ex- 
cept upon  sale  in  market  overt.  I  did  not  concur  in  that 
view  of  the  matter,  but  reserved  the  point  for  him.  Upon 
the  whole,  therefore,  I  am  of  opinion  that  the  rule  must  be 
discharged. 

Parke,  B.— >I  am  of  the  same  opinion,  and  think  the 
rule  ought  to  be  discharged  upon  the  point  reserved  at 


542  CASES  ON  POINTS  OF  PRACTIC&j  EXCH. 

1838:  the  triali  namely ;  whether  there  was  evidence  to  go  to 
the  jury  that  Ford  had  abandoned  his  writ  of  execution* 
The  jury  having  found  that  the  transfer  of  property  to  the 
plaintifi*  was  bona  fide,  one  difficulty  is  removed,  but  then 
the  defendants  contended  that  the  transfer  was  not  good 
in  law,  as  it  took  place  after  the  delivery  of  the  writ  to  the 
sheriff!  Now  it  is  perfectly  clear  to  me,  both  upon  the 
decided  cases  and  the  reason  of  the  thing,  that  after  a 
writ  of  execution  has  been  delivered  to  the  sheriffj  the  de* 
fendant  may  convey  his  property,  but  that  the  sheriff  has 
a  right  to  the  execution  notwithstanding  the  transfer.  By 
virtue  of  the  statute  of  frauds,  the  right  which  was  given 
to  the  sheriff  by  the  writ  to  seise  the  property,  no  longer 
speaks  from  the  teste  of  the  writ,  but  from  the  time  of  its 
delivery,  upon  the  receipt  of  which,  the  sheriff  is  to  levy. 
But,  subject  to  the  execution,  the  debtor  has  a  right  to 
deal  with  his  property  as  he  pleases,  and  if  he  transfers  it 
in  market  overt,  the  right  of  the  sheriff  ceases  altogether. 
It  appears,  then,  that  the  property  passed  to  the  plaintiff  by 
a  bon&  fide  transfer.  But  it  was  contended  by  Mr.  Plaii,, 
that,  as  the  delivery  of  the  writ  to  the  sheriff  was  upon 
the  10th  of  December,  18S6,  and  prior  in  point  of  time 
to  this  transfer,  the  sheriff  had  a  right  to  go  on  and. 
levy,  but  the  answer  was,  that  Ford,  at  whose  suit  the 
execution  issued,  agreed  to  abandon  it.  Upon  that 
point,  my  Lord  expressed  his  opinion;  and  if  there 
was  evidence  of  abandonment  to  go  to  the  jury»  Mr. 
Plati  was  to  take  no  benefit  by  his  motion^  unless  the 
court  should  be  of  opinion  that  in  point  of  law,  the 
goods  were  bound  by  the  delivery  of  the  writ,  and 
no  transfer  could  be  made.  By  that  reservation  we  are 
bound ;  and  I  think  there  was  quite  sufficient  evidence  to 
go  to  the  jury  that  Ford  had  agreed  to  abandon  that  writ. 
If,  then,  after  that,  these  goods  were  seized  by  Ford, 
would  he  be  liable  to  an  action  by  Browning  or  by  any 
purchaser  from  him?    It  seems  to  me  that,  under  such; 
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circumstances,  Ford  would  be  clearly  liable  in  an  action 
of  trespass,  for  the  seizure  of  the  goods  and  subsequent 
sale  of  them ;  but,  had  a  distinction  been  made  at  the  trial 
between  him  and  the  sheriff,  I  should  have  doubted  whe* 
ther  the  sheriflf  could  have  been  made  responsible  in  this 
case,  upon  different  pleadings.  The  sheriff  is  to  look  to 
the  writ  only,  and  he  would  be  justified  under  it  in  stis* 
ing  all  that  were  Browning's  goods  at  the  time  of  its  deli- 
very to  him,  unless  he  had  received  a  countermand  from 
Ford  himself.  The  sheriff  is  not  concluded  by  receiving 
an  indemnity  from  Ford.  I  think  there  was  hardly  suffi- 
cient evidence  of  any  such  countermand;  but  it  seems 
to  me  that  the  sheriff  is  not  now  in  a  condition  to  ask 
for  a  verdict  in  his  favour,  as  no  distinction  between 
the  parties  was  made  at  the  triah  I  take  it  to  be  perfectly 
clear  that  the  property  passed  to  the  plaintiff,  and  that 
the  sheriff  was  justified  in  the  seizure  of  that  property, 
unless  the  plaintiff  was  in  a  condition  to  shew  that^  at  the 
lime  of  the  conversion!  he  had  the  lawful  possessory  right 
of  the  property.  If  the  conversion  had  been  the  sale  of 
the  goods,  why  then  the  sheriff  must  have  previously 
seized ;  and  probably  it  would  have  been  competent  for 
him,  under  the  denial  of  the  plaintifTs  right  of  possession, 
to  shew,  that  at  that  time,  the  plaintiff  had  no  possessory 
right.  But  the  case  is  different,  if  the  conversion  com* 
plained  of  is  the  act  of  seizure.  I  feel  a  strong  opinion, 
that  under  these  pleadings  it  would  not  have  been  compe* 
tent  to  the  sheriff  to  enter  into  his  defence  at  all*  I  think, 
therefore,  that  the  rule  that  has  been  obtained  for  a  non- 
suit or  a  new  trial  must  be  discharged. 

BoLLAND,  B. — I  am  of  the  same  opinion;  and  also 
think,  that  the  argument  to-day  has  gone  much  further 
than  the  rule  that  was  granted  warranted,  as  the  sole 
ground  upon  which  it  was  moved  was,  that  the  delivery 
of  the  writ  io  the  sheriff  had  bound  the  goods. 
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183S-  AldbrsoNi  B. — It  was  moved  on  the  ground  that  the- 

goods  were  bound  by  the  delivery  of  the  writ,  and  that 
Browning  had  no  power  to  sell  them  except  in  market 
overt.  It  therefore  appears  to  me  that  this  case  has  been 
discussed  at  unnecessary  length.  I  quite  agree  with  the 
view  taken  by  my  Brother  Parke  upon  the  pleadings^  and 
that,  in  order  to  avail  himself  of  themi  the  sheriff  should 
have  pleaded  the  circumstances  specially. 

Rule  discharged. 


Mortimer  t?.  Preedy. 
A  writ  of  trial,    JLlEBT  upou  a  parol  demise  for  use  and  occupation  of 

directed  to  the  .  •         ,        ,  .  ^     ,  .  . 

Sheriff's  Court  certam  premises  by  the  assignee  of  the  reversion  against 
returoable'on**  ^^^  lessec.  The  defendant  pleaded,  first,  nunquam  inde- 
****  \^ioo^*°»'    hitatus ;  and,  secondly,  that  the  tenancy  was  determined 

Qryi  1838*    A 

court  was  hoiden  by  act  and  Operation  of  law  before  the  plaintiff  had  any 
and  adjourned    interest  in  the  premises,  and  before  any  rent  was  due  to 

to  the  20th,  on    l^^^ 
which  day  the 

cause  was  tried.       Xhe  cause  was  scut  for  trial  to  the  Sheriff's  Court  in 

Semhle,  that       |.,.ti  ii  .-.i 

the  Court  had     the  City  of  London,  and  the  wnt  of  trial  was  returnable  on 

to  ti7"ihe*«rtise.  ^®  ^^'^  January.     The  court  day  was  on  the  18th,  when 

Q^,  M  to    the  cause  stood  on  the  list  for  trial,  but  the  Court  beinir 

whether  an  »  o 

action  for  use  unable  to  get  through  the  list,  adjourned  until  the  SOth.. 
by  the'aisi^M  On  the  20th  it  was  tried  before  Arabin,  Serjt.,  when  it 
agdnst"e»ee°'*  app^a^^®^  ^^at  the  plaintiff  claimed  6/.  5s.  for  one  quarter's 
is  local  rent  due  at  Michaelmas,  1837.     The  premises  were  as- 

signed to  the  plaintiff  during  the  quarter  for  which  the 
rent  was  sought  to  be  recovered.  It  was  objected  on  the 
part  of  the  defendant,  first,  that  as  the  writ  of  trial  was  re- 
turnable on  the  19th  of  January,  the  learned  ^Lujeant  had 
no  jurisdiction  to  try  the  cause ;  and  secondly,  that  this 
was  a  local  action,  and  could  only  be  tried  in  the  county 
of  Middlesex,  in  which  the  premises  were  situated.  The. 
objections  we|*e  overruled,  and   the  plaintiff  obtained  a 
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verdict  for  the  sum  claimed,  the  defendant  having  liberty^        1838. 
to  move  on  the  above  points. 

Mansel  having  obtained  a  rule  to  shew  cause  why  a 
venire  de  novo  should  not  be  awarded  into  the  proper 
county^ 

Gurney  shewed  cause. — The  Court  having  sat  on  the 
^th  by  adjournment,  the  cause  must  be  considered  as  in 
fact  tried  on  the  18th.  In  Sherman  v.  Pinsley  (a),  the 
objection  appeared  upon  the  record,  but  the  Court  said 
that  as  the  defendant  had  appeared  at  the  trial,  they  could 
not  say  that  there  was  no  jurisdiction,  and  they  added, 
that  if  it  were  necessary  they  would  amend  the  record. 
Here,  it  appears  by  the  record  that  the  proceedings  are 
correct,  as  the  trial  is  stated  to  have  taken  place  on  the 
18th,  which  was  before  the  writ  was  returnable.  The 
same  rule  governs  this  case  as  is  applicable  to  the  sittings, 
which  are  in  contemplation  of  law  but  one  day.  So,  with 
respect  to  the  assizes,  the  death  of  the  defendant  between 
the  commission  day  and  day  of  trial,  is  not  a  ground  for 
setting  aside  a  verdict  in  favour  of  the  plaintiff:  Jacobs  v. 
Miniconi{b),  Anonymous  case  (c),  Taylor  \,  Harris  (ji)* 
It  is  the  same  as  if  the  Court  bad  commenced  trying  the 
cause  on  the  18th,  and  being  unable,  for  want  of  time,  to 
finish)  it  had  unavoidably  stood  over  until  the  19th. 

Then,  as  to  the  second  point,  it  is  said  that  this  action  is 
local,  and  Bond  v.  Cudmore  (e)  is  relied  upon  by  the  other 
side.  That,  however,  was  the  old  action  of  debt  which 
depended  upon  the  privity  of  estate.  There,  the  plaintiff 
set  out  the  demise  and  accruer  of  title  to  himself,  and 
described  the  locality  of  the  premises,  the  right  of  action 

(a)  3  Hodges,  32.  (d)  3  B.  &  P.  549. 

(6)  7  T.  R,  31.  (e)  Cro.  Car.  183. 

(c)  1  Salk.  8. 
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accruing  only  from  the  possession  of  ihe  land.  But,  as- 
suming the  action  to  be  local,  this  objection  is  aided,  after 
verdict,  by  the  16  &  17  Car.  2,  c.  8 :  Mayor  of  London  v. 
Cole  (a).  Until  the  11  Geo.  ^,  c.  19,  s.  14,  passed,  the 
old  action  of  debt  was  the  only  remedy  of  the  assignee  of 
the  reversion  when  the  demise  was,  as  here,  by  paroL 
That  statute  gave  the  action  for  use  and  occupation,  and 
it  is  maintainable  by  the  assignee  without  attornment: 
Lumley  v.  Hodgson  (b)*  In  debt  for  use  and  occupation 
it  is  not  necessary  to  state  the  situation  of  the  preodisea. 
King  v«  Fraser  (c),  Kirtland  v.  Pounseii  (d).  [ParkCt  B. — 
Lumley  t«  Hodgson  was  for  rent  in  the  time  of  the  rever* 
sioner.  Here  you  are  not  merely  seeking  to  recover  bygone 
rent.]  No  objection  was  made  at  tbe  trial  that  the  plaintiff 
claimed  too  much.  lAlderson,  B. — Should  it  not  have  been 
pleaded  that  the  premises  were  in  another  county?] 

Mansel,  in  support  of  the  rule. — The  Judge  of  the 
Sheriff's  Court  could  have  no  jurisdiction  to  try  the  cause, 
except  what  is  given  by  the  3  &  4  Will.  4,  c.  4S,  s.  17,  and 
which  is  expressly  defined  by  that  statute.  The  case  is 
analogous  to  writs  of  mesne  process  or  execution,  where 
nothing  can  be  done  upon  the  writ,  after  it  is  returnable. 
The  defect  is  not  cured  by  the  entry  on  the  record,  as  the 
Judge  had  no  power  to  make  the  proceedings  nunc  pro 
tunc.  This  is  distinguishable  from  the  case  put  of  the 
death  of  the  defendant  between  the  commission  day  and 
the  day  of  trial,  because  the  assizes  are  only  one  day ; 
but  here,  tbe  authority  to  try  the  ca^e  is  circumscribed 
by  tbe  writ  of  trial;  after  the  writ  was  returnable,  all 
power  to  try  the  cause  was  at  an  end.  The  proper  course 
was  to  reseal  the  writ.  A  witness  could  not  be  indicted 
for  perjury  where  a  trial  took  place  under  these  circum- 
stances. 

(a)  7  T.  R.  583.  (c)  6  East,  348 ;  2  Smith,  462. 

(b)  16  Eaat,  99.  (rf)  1  Taunt.  670. 
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ParxB|  B;— There  is  considerable  difficulty  upon  the 
first  point ;  and  I  think  the  defendant  had  better  pay  the 
money,  and  the  parties  agree  to  a  stet  processus.  If  iht^ 
cause  is  not  tried  before  the  writ  is  returnable,  the  proper 
course  is  to  apply  to  a  Judge  to  extend  the  time  for  the 
return  of  the  writ.  There  may  be  also  some  difficulty  as 
to  the  plaintiff's  right  to  recover  the  whole  amount;  he  is 
seeking  to  recover  not  only  a  compensation  for  the  use  and 
occupation  of  the  premises  during  the  time  that  he  was 
assignee,  but  also  for  some  part  of  the  time  they  were  io 
the  possession  of  the  reversioner. 

Aldbrboh,  B. — The  parties  had  better  consent  to  this 
arrangementi  as  there  are  difficulties  about  the  trial  taking 
place  after  the  writ  was  returnable. 

Rule  discharged  on  the  above  terms* 


DiGNAM  V*  MOSTYN. 

X  HIS  was  an  action  to  recover  an  attorney's  bill  of  xhe  mie  which 

costs,  amounting  to  7/.  6^.      On  the  11th  of  November,  J^^i^^J  ^'•*"* 

the  defendant  having  applied  for  further  time  to  plead,  permiuionto 

an  order  was  made  for  four  days*  further  time,  upon  the  tice  of  trial  for 

terms  of  his  "  pleading  issuably,  rejoining  gratis,  and  tak-  itring!h"to'try 

ing  short  notice  of  trial,  if  necessary,  whether  tried  before  "^  *^^'®  littingi, 

®  .  •'  or  give  full 

the  sheriff  or  not^'*    On  the  Srd  of  January  full  notice  of  notice,  applies 

trial  before  the  sheriff  of  Middlesex  was  given  for  the  llth.  ^e^of  aViai 

That  notice  and  the  issue  were  returned  by  the  defendant  ^^?|^^^^ 

the  following  day  on  account  of  some  irregularity.     An-  .  The  retain- 

1  •  •  t^-i/iii/^i         I'll  ^"S  *n  irregular 

other  notice  was  given  on  the  5th  for  the  loth,  which  the  notice  of  trial,  is 

defendant  again  returned  as  irregular.     On  the  16th,  the  {5^^*^g"][Jyjjy^ 
cause  was  struck  out  of  the  paper,  the  plaintiff  not  being 
prepared  to  try  it.     A  third  notice  was  given  on  the  17th 
for  the  25th,  and  the  action  was  then  tried  as  an  unde- 
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1638.  fended  cause,  and  a  verdict  found  for  the  plaintiff.  W. 
H.  Watson  had  obtained  a  rule  nisi  to  set  aside  the  ver- 
dict on  an  affidavit,  that  the  defendant  lived  more  than 
forty  miles  from  town,  and  therefore  was  entitled  to  four- 
teen days'  notice  instead  of  eight  It  appeared  that  the 
sheriff  sat  twice  a  week  for  the  purpose  of  trying  causes. 

C  Jones  shewed  cause,  and  contended  that  the  defend- 
ant was  deprived  by  the  Judge's  order  of  insisting  upon  a 
longer  notice  of  trial.  If  the  plaintiff  had  been  compelled  to 
give  fourteen  days'  notice  of  trial,  he  must,  in  consequence 
of  the  four  days  allowed  for  pleading,  have  been  thrown  over 
one  sitting  of  the  under-sheriff.  Besides,  if  there  was  any 
irregularity,  it  was  waived  by  the  defendant  not  returning 
the  subsequent  notice  of  trial. 

Lord  Abinoer,  C.  B. — If  you  have  permission  to  give 
short  notice  of  trial  at  the  sittings  after  term,  you  must 
try  at  those  sittings  or  give  long  notice.  The  same  rule 
applies  to  a  trial  before  the  sheriff. 

Parke,  B. — ^There  is  no  diflSculty  in  the  construction 
of  the  words  **  if  necessary,'*  where  the  trial  is  to  take 
place  at  the  sittings  in  or  after  term,  when  a  particular 
day  is  appointed.  If  that  day  occurs  so  soon  after  issue 
joined  as  not  to  leave  an  interval  of  fourteen  days,  then 
short  notice  of  trial  becomes  necessary.  But  the  case 
presents  some  difficulty  when  the  trial  takes  place  before 
the  sheriff,  who  sits  twice  in  the  week.  I  agree,  however, 
with  my  Lord,  that  if  the  plaintiff  neglects  to  try  at  the 
next  practicable  sittings,  he  loses  the  benefit  of  the  order, 
and  must  give  a  regular  notice.  With  respect  to  the  al- 
leged waiver  by  keeping  the  notice,  there  is  no  authority 
to  that  effect ;  the  returning  it  would  be  a  mere  act  of 
courtesy,  and  no  consequence  results  from  not  doing  so. 

Rule  absolute. 
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Webb  v.  Fairmanbr. 

X  HIS  was  an  action  for  goods  sold  and  delivered.    At  in  eomputing 
the  trial  before  Gurney»  B.,  it  appeared  that  the  goods  crvdUonamer. 
were  sold  to  the  defendant  on  the  5th  of  October,  at  two  SSS^Ty^o^ibkh 
months*  credit.  Ontbedthof  December  the  present  action  the  comnct  wm 

•  made  ia  to  be 

was  commenced.    It  was  objected  on  the  part  of  the  de-  ezdudcd  dnm 
fendant  that  the  action  was  commenced  before  the  credit     ^^^  ^^  °^' 
bad  expired.    The  learned  Judge  reserved  the  point,  and 
tbe  plaintiff  obtained  a  verdict* 

Richards  having  obtained  a  rule  to  set  aside  the  ver- 
dict. 

Plait  and  Mansel  shewed  cause. — In  computing  the 
time  of  credit,  the  day  of  sale  must  be  reckoned  as  one  of 
the  days,  and  as  payment  might  be  insisted  upon  on  the 
first  moment  of  the  5th  of  December,  the  cause  of  action 
was  complete  on  that  day.  The  rule  is,  that  if  the  com* 
putation  is  to  be  made  from  a  particular  day,  that  day  is 
to  be  excluded ;  but  if  from  a  particular  fact^  the  day 
on  which  the  fact  occurred  is  included.  In  Clayton^s 
case  (a)  a  lease  for  three  years  from  henceforth  (that  is, 
from  the  delivery)  was  held  to  mean  inclusively  of  the  day 
on  which  the  delivery  was  made.  So,  in  The  King  v. 
Adderley  (6),  the  question  was  as  to  the  liability  of  the 
sheriff  to  return  a  writ  after  the  expiration  of  his  oi&ce; 
and  it  was  held,  that  the  day  on  which  he  left  office  was 
to  be  reckoned  as  part  of  the  six  months,  within  which,  he 
was  liable  to  make  the  return.  Under  the  31  Jac.  I,  c.  19, 
8. 9,  which  enacts,  that  a  trader  lying  in  prison  two  months 
after  an  arrest  for  debt,  shall  be  adjudged  a  bankrupt,  it 
has  been  held  that  the  day  of  arrest  is  to  be  included : 
Glassington  v.  Rawlins  (c).    So,  where  the  law  requires  a 

(a)  5  Rep.  1.  (6)  2  Doug.  463.  (c)  3  East,  40;« 
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montirs  notice  of  action  to  be  given,  the  month  begins  with 
and  includes  the  day  on  which  the  potice  was  served: 
Castle  V.  Burditi  (a).  In  Clarke  v.  Davey  (b)  a  distress 
was  made  on  the  6th  of  June,  and  the  action  was  not  com- 
menced until  the  6th  of  December,  and  it  was  doubted 
whether  it  was  brought  within  six  calendar  months  after 
the  act  committed,  as  required  by  the  8th  section  of  Hi 
Oeo.  S,  c.  44.  [Parke,  B. — Suppose  goods  were  sold  on 
the  5th  at  one  day's  credit,  could  you  sue  on  the  6th  f] 
tf  a  man  were  sentenced  to  imprisonment  for  one  day  he 
could  not  be  detained  there  for  any  portion  of  the  day  fol- 
lowing, [Alderson,  B« — There,  in  favour  of  liberty,  the 
fraction  of  a  day  is  included ;  but,  as  the  law  will  not  in 
general  notice  the  fraction  of  a  day,  the  credit  must  be 
given  either  for  more  or  less  than  a  day,  and  surely  the 
construction  should  be  most  strict  against  the  party  who 
is  to  give  the  credit.  Bollandj  B. — In  the  case  of  a  bill 
of  exchange  payable  at  sight  you  add  three  days  of  grace, 
and  cannot  sue  until  the  day  next  following.]  No  rule 
can  be  drawn  from  the  case  of  negotiable  instruments,  as 
they  are  governed  by  the  custom  of  merchants. 

Richards  contra.  It  is  singular  that  no  case  is  to  be 
found  respecting  the  computation  of  time  in  mercantile 
contracts,  except  on  bills  of  exchange  and  promissory 
notes.  So  far  as  that  analogy  goes  it  is  in  favour  of  the 
defendant.  All  the  earlier  cases  are  collected  and  com* 
mented  upon  in  Lester  v.  Garland  (c),  but  it  is  difficult 
to  deduce  any  correct  rule  from  them.  Some  of  the  later 
oases  are  directly  at  variance  with  those  quoted  on  the 
other  side.  Thus,  in  TAe  King  v.  The  Justices  of  Cum* 
berland  (d),  it  was  held  that  the  13  Geo.  S,  c.  18,  s.  5»  re- 
quiring six  days*  notice  to  a  magistrate  of  an  intention  to 

(a)  3  T.  R.  623.  (c)  16  Ves.  248. 

(b)  4  Moore^  465.  (d)  4  N.  &  M.  378. 
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apply  for  a  certiorari,  was  not  complied  with  by  a  notice 
given  on  the  20th  to  apply  on  the  25th  of  the  same  month. 
S0|  in  Pellen  v*  Tke  Inhabitants  of  Wanford  (a),  it  waa 
decided  that  the  two  days  allowed  by  the  9  Geo.  1|  c*  £2, 
for  giving  notice  of  an  offence  against  it,  are  exclusive  of 
the  day  on  which  the  offence  itself  was  committed—^ 
Hardy  v*  Ryle  (A),  is  at  direct  variance  with  Clarke  v. 
Davey.  In  Watson  v.  Pears  (e),  a  patent  dated  lOtb 
May  contained  a  proviso  that  a  specification  should  be 
enrolled  within  one  calendar  month  next  and  immediately 
after  the  date  thereof,  the  specification  was  enrolled  on 
the  10th  June  following,  and  it  was  held  that  the  month 
did  not  begin  to  run  until  the  day  after  the  date  of  the 
patent* 

ParkBi  B. — I  think  the  rule  should  be  made  absolute 
for  a  new  trial.  As  to  whether  a  lunar  or  a  calendar 
month  was  intendedi  that  question  is  not  now  open,  since 
at  the  trial  both  parties  argued  the  case  upon  the  ground 
that  the  credit  was  given  for  two  calendar  months*  Then 
assuming  that  to  be  so,  I  am  of  opinion  that  the  action 
is  prematurely  brought.  Whatever  doubt  may  have  be* 
fore  existed,  the  case  of  Lester  ▼•  Qarland  seems  to  have 
settled  the  principle,  namely,  that  the  day  on  which  the 
contract  was  entered  into  ought  to  be  excluded.  In  that 
case  a  very  elaborate  judgment  was  delivered  by  Sir  W. 
Orant,  and  an  extremely  sound  rule  laid  down,  nor  are 
we  compelled  to  break  in  upon  that  rule  in  attempting  to 
reconcile  many  of  the  older  cases.  The  King  v.  Adderley 
appears  to  have  been  decided  upon  the  ground  that  the 
statute  ought  to  be  construed  in  favour  of  the  sheriff,  and 
Clarke  v.  Davey  was  decided  on  the  supposed  authority 
of  the  former  case,  without  adverting  to  the  fact  that  it 
was  determined  in  favour  of  a  public  o£Scer  and  not  on 

(a)  9  B.  &  G.  134.  (b)  Id.  603»  (c)  2  Camp.  294. 
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1838.  any  broad  and  general  principle.  Then  in  Glastinglon 
V.  Rawlins  the  bankrupt  undoubtedly  laid  in  prison  for  the 
fraction  of  a  day,  and  it  would  be  difficult  to  say  that  a 
different  construction  is  to  be  put  upon  an  imprisonment 
which  becomes  an  act  of  bankruptcy  and  an  imprison- 
ment under  a  sentence.  If  we  look  to  the  cases  since 
Lester  v.  Garland^  we  shall  find  they  are  all  authorities 
for  excluding  the  first  day.  In  Pellen  ▼•  The  Inhabitants 
of  Wan/ord,  Lord  Tenterden  laid  down  a  very  reason- 
able mode  of  determining  the  computation,  that  is  to  re- 
duce the  whole  period  to  one  day.  If  that  is  done  in  the 
present  case,  it  will  be  impossible  to  maintain  that  the 
other  party  had  not  the  whole  of  the  following  day  to  pay 
the  stipulated  amount,  and  if  this  be  true  of  one  day  it  is 
equally  true  of  any  number  of  days.  Then,  if  the  credit 
was  given  for  two  calendar  months,  the  defendant  had 
the  whole  of  the  5th  of  December  to  pay  the  money. 
Though  I  admit  that  the  rule  on  bills  of  exchange  is  not 
conclusive,  because  they  are  regulated  by  the  law  of  mer- 
chants ;  yet  the  analogy,  as  far  as  it  goes,  is  in  favour  of 
that  construction. 

Boll  AND,  B. — The  most  convenient  rule  is  to  exclude 
the  day  of  sale.  The  seller,  generally  speaking,  has  the 
whole  of  that  day  to  deliver  the  goods,  and  as  they  are 
^luring  that  period  useless  to  the  purchaser,  it  is  but  fair 
to  throw  that  day  out  of  the  calculation  of  bis  time  of  cre- 
dit. If  a  party  purchases  goods  on  the  1st  of  January  to 
be  paid  for  by  a  bill  at  one  month's  date,  the  bill  would 
not  be  due  until  the  4th  of  February,  consequently  in 
every  case  in  which  the  payment  is  by  a  bill,  the  pur- 
chaser has  the  benefit  of  the  day  on  which  the  contract 
was  made. 

AldeksoNj  B. — I  think  the  rule  laid  down  by  Lord 
Tenterden  affords  a  v«ry  excellent  criterion ;  that  is,  to 
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reduce  the  time  in  question  to  one  day,  and  see  if  an        1838. 
absurdity  follows  unless  that  day  is  excluded.     It  will 
then  appear  that  the  day  of  credit  is  to  be  excluded  in  all 
cases. 

Rule  absolute. 


RoBsoN  V.  Rowland. 

X  HIS  was  an  action  for  money  had  and  received.   R,  V.  in  ao  action 

Richards  had  obtained  a  rule  calling  on  the  plaintiff  to  deposit  paid 

state  in  writing  whether  this  action  was  brought  to  reco-  chwe'cf  an"'" 

ver  the  deposit  paid  by  him  to  the  defendant,  upon  the  ««»^»  *^«  ^** 

!•  -  .  1  .o  t        f         1  fondant  ii  en- 

purchase  of  certain  premises,  and  if  so,  why  the  plaintiff  titled  to  a  par- 
should  not  deliver  particulars  in  writing  containing  his  ob-  o^cUons  to^ 
lections  to  the  title.  ?»«  ^^^  "^"^Jf 

**  from  matters  of 

fact,  but  not 

Jervis  shewed  cause  and  objected  that  the  application  natters  of  law. 
was  too  late.  The  action  was  commenced  on  the  1st  of 
December,  1887.  On  the  6th  of  February »  18S8,  a  de- 
claration was  delivered,  to  which  the  defendant  had 
pleaded,  and  the  present  rule  was  moved  for  on  the  20th 
of  April. 

R.  V.  Richards,  contra. — An  abstract  of  title  has  been 
delivered  by  the  defendant,  and  all  objections  made  to  it 
removed. 

Parke,  B. — On  the  authority  of  Squire  v.  Tod  (a),  and 
Cotteti  V.  Thompson  (&),  the  defendant  should  be  fur- 
nished with  the  particulars  asked  for;  and  the  plaintiff 
must  state  all  his  objections  to  the  title  arising  from  mat. 
ters  of  fact,  but  not  those  which  are  matters  of  law. 

Rule  absolute. 

(a)  1  Camp.  293.  (b)  3  B.  &  P.  246. 

VOL.  vr.  p  p  D.  p.  c. 
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1838. 

Sparrow  r.  Johms. 

^^rlih  an'at-  -^^^ ^^  ^*^  obtained  a  rule  calling  on  Mr.  Armstrongs 

torney'B account  the  plaintiff's  late  attorney  in  this  suit,  to  shew  cause  why 

isi  5t.  fordit-  he  should  not  deliver  to  the  plaintiff  a  true  bill  subscribed 

aoTtcdonl^d  ^^^^  ^^^  ^^^  hand  and  name,  of  all  fees,  charges,  and  dis- 

he  had  also  bursements  in  all  matters  in  which  he  had  been  concerned 

done  other  bu- 

sineM  for  the  for  the  plaintiff,  and  why  he  should  not  give  credit  for  all 

wat'not  texabie,  sums  received.     It  appeared  that  after  the  above  action 

foLdto'com  el  ^^^  ^^^  Commenced,  the  plaintiff  had  discontinued,  and 

him  to  deiwer  that  Armstrong  had  paid  15/.  5^.  as  the  costs  of  that  dis- 

a  aigned  biU,  he  .  ^  '^ 

haTing  sworn     contmuance. 

that  he  had  not 

no*  intend  to*  Kellff  shewed  cause  upon  an  affidavit  which  stated  that 

"?*!"  *?y^  ^  Armstrong  was  the  brother-in-law  of  the  plaintiff,  and 

spectoftheac-  that  he  had  acted  throughout  the  suit  for  her  without  fee 

Quart,  whe-  or  reward*  lie  had  also  done  other  business  for  her  which 

bVaiTauorney  ^^^  "^^  Contain  any  taxable  items*     Some  family  quarrels 

for  bis  client,  having  arisen,  this  application  was  made  for  the  purpose 

on  disoontinu-         ^.,. 

ance  of  an  ac-     of  introducing  a  taxable  item,  that  the  whole  account  run- 
bicTitem!    "~    ^^^t  through  Several  years  might  be  submitted  to  taxation. 

[Lord  AbingeVy  C.  B. — A  summons  for  this  purpose  was 
attended  before  me  at  chambers,  and  dismissed,  as  Arm- 
strong distinctly  swore  that  he  ntiver  charged  any  costs  in 
this  business  or  intended  so  to  do.]  He  admits  that  he  did 
not  insert  this  item  in  his  account,  in  order  that  he  might 
not  be  compelled  to  have  the  whole  taxed.  If  he  were  to 
bring  action  to  recover  this  item,  his  affidavit,  in  which  he 
distinctly  swears  that  be  never  made  dny  charge  in  respect 
of  it  or  intended  so  to  do,  would  be  a  sufficient  answer. 
It  is  clear  that  the  statute  does  not  require  the  delivery 
of  a  signed  bill  where  there  is  no  taxable  item  (a). 

Plait  and  Hindmarchy  in  support  of  the  rule. — The 
Court  will  order  a  bill  to  be  delivered  in  this  case,  in  pur- 

(a)  Arch.  Prac,  Vol,  1,  p.  60. 
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suance  of  the  power  which  it  exercises  over  its  officers.  1838. 
The  S  Jac.  1,  c.  7,  &  S  Geo.  2,  c.  23,  are  equally  impera- 
tive in  requiring  an  attorney  to  delirer  a  bill  of  costs,  whe-  9, 
ther  twenty  or  only  one  taxable  item  appears  in  it  [Lord 
AUnger,  C.  B. — Do  you  mean  to  contend  that  he  is  bound 
to  deliver  an  account  though  he  does  not  mean  to  charge 
for  any  taxable  item  !  Parke,  B. — The  object  of  the  sta- 
tute was  that  the  client  should  not  have  too  great  a  de- 
mand made  upon  him.]  A  payment  of  152.  5^.  is  made  in 
order  to  settle  the  action.  [Parke,  B. — That  was  money 
paid  upon  a  conditional  rule.  It  is  very  questionable 
whether  that  is  a  taxable  item;  it  is  not  money  paid  in  the 
conduct  of  the  cause.]  If  it  be  a  payment  in  the  making 
of  which  the  judgment  of  the  attorney  is  in  any  way  intro- 
duced, it  is  a  taxable  item.  In  Latham  v.  Hyde  (a),  Bayley, 
B.,  says :  *'  If  an  attorney  who  ought  to  deliver  his  bill  does 
not  do  so  he  cannot  recover  for  the  money  out  of  pocket  ex- 
pended in  the  course  of  legal  proceedings.'*  In  Hill  v.  Hum- 
phreys{b),  there  was  an  item  for  payment  of  the  costs  of  a  dis- 
continuance, and  Lord  Eldon  says,  **  the  question  does  not 
arise  upon  payment  of  money  for  the  defendant's  use,  re- 
specting whicli  the  plaintiff  was  not  called  upon  to  exercise 
his  skill  and  knowledge  as  an  attorney,  but  it  arises  upon 
the  payment  of  certain  sums  respecting  which  the  plaintiff 
was  called  upon,  as  attorney  in  a  cause,  to  exercise  his 
judgment  and  advise  his  client.  [Alderson,  B. — There 
Lord  EldofCs  judgment  proceeded  upon  the  ground  of 
there  being  a  taxable  item,  and  that  drew  all  the  other 
items  into  the  bill.]  This  is  evidently  money  paid  for  the 
benefit  of  the  client :  Miller  v.  Towers  (c).  [Aldersan, 
B. — So  is  money  paid  for  conveyancing,  yet  that  is  not  a 
taxable  item.]  In  Crowder  v.  Shee  (d),  money  paid  by  an 
attorney  for  costs,  which  the  client  was  adjudged  to  pay, 
was  held  to  be  a  disbursement  within  the  statute. 

(a)  1  C.  &  M.  128.  (c)  Peake,  102. 

(6)  2  B.  &  P.  343.  ((Q  ]  Camp.  437. 

Pp2 
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]8dS.  Lord  Abinoer,  C.  B. — ^Tbis  rule  must  be  discharged. 

Sparrow      ^^  appears  (hat  Mr*  Armstrong  has  not  made  a  claim  nor 
«•  did  he  ever  intend  to  make  any  in  respect  of  this  disburse- 

ment ;  and  I  cannot  discover  that  any  part  of  the  statute 
requires  a  bill  to  be  delivered  under  such  circumstances. 

Parke,  B. — I  am  of  the  same  opinion.  The  object  of 
the  statute  is,  that  the  client  is  not  to  have  too  large  a 
demand  made  upon  him,  but  here  the  attorney  makes  no 
charge  whatever.  Whether  or  not  this  might  be  a  taxable 
item  in  a  case  where  the  attorney  was  to  be  paid  for  his 
trouble  I  do  not  give  any  opinion,  but  here,  where  he  was 
conducting  the  case  without  fee  or  reward,  it  certainly  was 


Alderson,  B.— In  Proihero  v.  Thomas  (a),  Gibbs,  C.  J. 
lays  down  the  proposition,  that  a  bill  is  necessary  where 
the  attorney  has  made  disbursements,  or  is  about  to  sue 
for  compensation  for  his  trouble.  I  think  it  very  doubtful 
Mhether  this  is  a  taxable  item  at  all,  but  under  the  cir- 
cumstances it  certainly  is  not. 

Rule  discharged. 

{a)  6  TauDt.  195. 


Doe  d.  Roberts  v.  Roberts. 
Ifaninfiint  lei-  mSAYLEY  had  obtained  a  rule  calling  on  the  lessor  of 

■or  in  ejectment    ^i         i  •     .<«•  •  •       <•  i  i    i 

it  a  pauper,  the    the  plaintiti  to  give  security  for  costs,  on  the  ground  that 
^uir^  him  to       h«  ^«s  an  infant.    He  cited  Doe  d.  Selby  v.  AUion  {a). 

find  tome  per- 

rit*  for^Uwdc".        ^^^^^^  shewcd  cause,  upon  an  affidavit  that  the  infant 
fendant's  coiti.    was  a  pauper. 

Bayley^  in  support  of  the  rule,  referred  to  Anon.  (&)  as 

{a)  1  T.  R,  491.  {h)  1  \VU8. 130. 
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an  authority  that  in  such  case  the  lessor  of  the  plaintiff  1838. 
will  be  required  to  find  some  person  to  be  security  for  ^^^ 
him. 


The  Court  discharged  the  rule  upon  the  terms  that  the 
infant's  father  should  be  substituted  for  John  Doc. 


Roberts 

V, 

Roberts. 


Jones  v.  Smith. 

Addison  had  obtained  a  rule  to  shew  cause  why  the  A  plea  of  th« 
judgment  signed  in  this  case  for  want  of  a  plea  should  not  defendant  u  not 
be  set  aside  for  irregularity.    The  defendant,  who  was  a  ^*^*°  the  8th 

o  J  »  section  of  the 

married  womauihad  pleaded  her  coverture.     The  plaintiff  d&4.w.4,c.42, 
treated  this  plea  as  a  nullity  and  signed  judgment^  on  the  picas  in  abate- 
ground  that  it  did  not  state  the  husband  to  be  within  the  j"fnd^tto"sute 
jurisdiction  of  the  Court,  nor  was  there  any  affidavit  stat-  **>»'  **>«  person 

not  joined  is 

ing  his  place  of  residence,  with  convenient  certainty,  as  resident  within 
required  in  pleas  in  abatement  for  non-joinder.  of^the'coim^" 

James  shewed  cause,  and  relied  on  the  S  &  4  Will.  4, 
c.  4S,  s.  8,  which  enacts,  that  **  no  plea  in  abatement  for 
the  non-joinder  of  any  person  as  a  co-defendant  shall  be 
allowed  in  any  court  of  common  law,  unless  it  shall  be 
stated  in  such  plea  that  such  person  is  resident  within  the 
jurisdiction  of  the  court,  and  unless  the  place  of  residence 
of  such  person  shall  be  stated  with  convenient  certainty  in 
an  affidavit  verifying  such  plea.*' 

Parke,  B« — ^The  section  referred  to  does  not  apply  to 
any  case  of  non-joinder,  except  where  the  plaintiff  can  go 
on  against  the  party  pleading  in  abatement.  This  view  of 
the  case  is  confirmed  by  the  9th  and  10th  sections;  the 
former  enables  the  plaintiff  to  reply  the  bankruptcy  or 
insolvency  of  the  party  not  joined ;  and  the  latter  enables 
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1838.         the  plaintiff  to  enter   up  judgment  against  the  original 
JoNKs         defendants,  in  case  it  shall  appear  that  the  persons  named 


«•  in  the  plea  in  abatement  are  not  liable. 

Smith. 


Rule  absolute. 


LuMLEY  r.  Hempson. 
The  rule  which    JtLATT  had  obtained  a  rule  calling  on  the  defendant's 

requiret  a  term't  .  in  ..... 

notice  where  no  attorney  to  shew  cause  why  all  proceedings  in  this  case 
taken  in ^'^  should  not  be  set  aside.  It  appeared  that  the  writ  issued 
auM  for  more     i„  February,  1886.     On  the  18th  of  March  an  order  was 

than  KNir  terms,  ^  ^  ^ 

doee  not  apply  obtained  Staying  all  proceedings  until  the  5th  day  of  the 
tionto'setaiide  ensuing  Easter  Term,  since  which  time,  no  further  step 
J*"****^"^       had  been  taken  in  the  cause. 

Chilion  shewed  cause,  and  objected  that  as  more  than 
four  terms  had  intervened,  no  step  could  now  be  taken 
without  a  term's  notice.  [Parke,  B. — Will  that  rule  ap- 
ply to  an  application  to  set  aside  proceedings  ?  This  is 
not  a  step  in  the  progress  of  the  cause,  but  an  application 
to  stop  it.]  The  rule  of  the  Common  Pleas,  E.  T.  IS  Oeo. 
2,  cited  in  May  v.  Wooding  (a),  orders,  *'  that  in  all  cases 
in  which  there  have  been  no  proceedings  for  four  terms, 
&c.,  the  party  who  desires  to  proceed  again  shall  give  a 
term's  notice  to  the  other  of  such  proceedings.  In  Tip-* 
ton  V.  MeeJce  (6),  where  the  plaintiff  obtained  a  rule  for  a 
new  trial,  but  neglected  to  carry  down  the  cause  for  more 
than  four  terms,  the  court  would  not  discharge  the  rule  on 
motion,  a  term's  notice  of  such  motion  not  having  been 
previously  given. 

Parke,  B. — The  rule  requiring  a  term's  notice  where 
no  step  has  been  taken  for  more  than  four  terms  does  not 

(a)  3  M.  &  S.  500.  (6)  8  Moore,  579. 
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apply  here.  The  plaintiff  does  not  seek  to  take  a  pro-  ldd8« 
ceedin^  to  judgment,  but  aays  the  past  proceedings  are 
entirely  wrong,  and  applies  to  the  equitable  jurisdiction  of 
the  Court  to  set  them  aside.  The  object  of  the  rule  re* 
quiring  a  term's  notice  is,  that  one  party  may  be  forewarned 
of  an  intention  which  the  other  may  entertain  to  take  a 
step  in  some  proceedings  to  judgment,  which  have  been 
suspended  for  four  terms. 

The  rule  was  subsequently  discharged  upon  another 
ground. 


Baxter  v.  Bailey. 
mSaLL  bad  obtained  a  rule  nisi  to  discharge  the  defend*  yfYim  the  trial 

**  took  place  at 

ant  out  of  oustodyy  on  the  ground  that  be  had  not  been  the  sittings  after  ' 
charged  in  execution  within  two  terms  after  trial,  as  re**  fi"a" judgm«lt 
quired  by  H.  T*  %  Will.  4,  s.  85,  1  Reg.  Gen.,  and  final  T^erml^'and  1^" 
judgment  signed  in  Michaelmas  Term.    The  cause  was  the  following 
tried  at  the  sittings  after  Trinity  Term,  1887  (a).    In  the  defendant  ko- 
foUowing  Michaelmas  vacation  the  defendant  rendered  in  ci^[^' oHiU 
discharge  of  his  bail,  and  at  the  commencement  of  the  baii:-.AtfU, 

®  that  by  the  role 

present  term  he  was  charged  in  execution.    It  was  coni*  of  this  Court  of 

•  T  T  26  &  27 

tended  that  Trinity  Term  counted  as  one  of  the  two  terms,  Geo.  2,  the  de- 
and  that  therefore  the  defendant  ought   to  have  been  ^^<ia^"t  >i>o?i<^ 

^  be  cnarged  m 

charged  in  execution  in  Michaelmas  Term.  execution  in 


Hilary  Term. 


Peaeoeb  shewed  cause.— -The  question  turns  upon  the 
construction  to  be  put  upon  the  rule  of  H.  T.  2  Will.  4, 
8. 8Aj  which  requires,  that  **  the  plaintiff  shall  proceed  to 
trial  or  final  judgment  against  a  prisoner  within  three 
terms  inclusive  after  declaration,  and  shall  cause  the  de- 
fendant to  be  charged  in  execution  within  two  terms  in- 

(a)  Ante,  vol.  I,  p.  194. 
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1838.  elusive  after  such  trial  or  judgment,  of  which  the  term  in 
or  after  which  the  trial  was  had  shall  be  reckoned  one.*' 
As  the  defendant  was  not  in  custody  at  the  time  of  trial. 
Trinity  Term  cannot  be  counted  as  one  of  these  terms. 
The  rule  applies  only  from  the  time  the  defendant  is  pro- 
ceeded against  as  a  prisoner.  BesideSi  it  is  not  stated 
that  the  plaintiff  had  notice  of  the  defendant's  intention 
to  surrender,  and  therefore  it  was  not  possible  for  him  to 
comply  with  the  terms  of  the  rule. 

Ball. — The  plaintiff's  aflSdavit  states  that  the  defendant 
rendered  in  discharge  of  his  bail,  which  implies  that  the 
plaintiff  had  received  notice  of  the  surrender. 

ParkBi  B. — The  first  point  does  not  depend  solely  on 
the  construction  of  the  rule  of  H.  T.  2  Will.  4,  but  also  on 
a  rule  of  this  Court  of  T.  T.  26  &  27  Geo.  2,  which  directs 
that,  in  case  of  a  surrender  in  discharge  of  bail  after  final 
judgment  obtained,  unless  the  plaintiff  shall  proceed  to 
cause  the  defendant  to  be  charged  in  execution  upon  the 
said  judgment  within  two  terms  next  after  such  surrender, 
and  due  notice  thereof  (of  which  two  terms  the  term 
wherein  the  surrender  was  made  shall  be  taken  to  be  one) 
the  prisoner  shall  be  discharged  out  of  custody  by  super- 
sedeas, unless  good  cause  be  shewn  to  the  contrary." 
The  question  then  is,  whether  a  surrender  in  vacation  has 
or  has  not,  for  this  purpose,  a  reference  to  the  preceding 
term,  and  the  case  of  Borer  v.  Baker  (a)  decides  that  it 
has.  The  defendant  ought,  therefore,  to  have  been 
charged  in  execution  in  Hilary  Term.  With  respect  to 
the  other  point,  I  think  the  statement  which  has  been  re- 
ferred to  in  the  plaintiff's  affidavit  sufficiently  bhcvvs  that 
he  had  notice  of  the  surrender. 

Rule  absolute  (A). 

(a)  Ante,  Vol.  2,  p.  608.    (b)  See  Colbron  v.  Hall,  ante,  vol.  5,  p.  534. 
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1838. 
PuGH  V.  Roberts. 

XRESPASSfor  breaking  and  entering  the  plaintiff 's  Trespass  for 

dwelling-house  and  stable.     Pleas,  first,  not  guilty;  se-  enteril^the 

condly,  as  to  breaking  the  dwelling-house  and  stable,  that  pWntSff'sdweU- 

they  were  not,  nor  was  either  of  them,  at  the  said  time  Pinii  not 

when  &c.,  the  dwelling-house  or  stable  of  the  plaintiff.  ^  iwemog- 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Me-  ^i^^g?l 

rionethshire  assizes,  when  the  plaintiff  obtained  a  rerdict  ^  ▼erdict  was 

,  found  for  the 

with  one  farthing  damages.    The  Master  on  taxation  hav-  plaintiff  with 
ing  refused  to  allow  more  costs  than  damages,  dama9N^^ 

Held,  that  he 
was  entitled  to 

Jervis  obtained  a  rule  nisi  for  the  Master  to  tax  the  fuu  costs,  not- 
plaintiff  his  full  costs,  against  which  ^  &  S3  Ck,  s. 


c.  9,  s.  186. 


N.  Clarke  shewed  cause. — The  plaintiff  is  not  entitled 
to  more  costs  than  damages.  Before  the  new  rules,  if  the 
general  issue  only  was  pleaded,  the  plaintiff  would  not 
be  entitled  to  full  costs  without  a  certificate  under  the 
22iL2S  Car.  3,  c.  9,  s.  136.  Here,  the  two  pleas  together 
amount  to  the  old  plea  of  the  general  issue. 

Parke,  B. — The  question  is,  whether  the  plea  denying 
the  house  and  stable  to  be  the  plaintiff's  does  not  neces- 
sarily put  the  title  in  issue.  We  decided  in  Pumell  v. 
Young  (a)  that  this  plea  is  a  denial  of  title,  and  if  so,  must 
it  not  bring  the  title  in  question,  so  as  to  prevent  the 
operation  of  the  statute  of  Charles  ?  The  consequence  is, 
that  if  the  defendant  chooses  to  plead  such  a  plea  he  must 
pay  the  costs  of  trying  it. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 

(a)  Ante,  p.  347. 
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1838. 

COOPBR  f .  MORECROFT. 

To  debt  for  mo-  ^EBT  for  moncv  lent,  and  money  due  upon  an  account 

ney  lent,  the  ^       -nt  i,  -,  .     i  i> 

defendant  Stated.    Flea,  as  to  all  except  5/.  nunquam  mdemtatus, 

qiuun  indcbita-  *"^  **  ^^  ^^^  pound^,  a  set-off  (qt  work  and  labour, 
5L  ^  ^d^  *'^^^  money  paid  and  money  due  on  an  account  stated.  At  the 
that  sum  a  set-  trial  before  the  under-sheriff  of  Middlesex,  the  defendant 
and  laboured  tendered  evidence  of  payment  at  different  timesi  of  suma 
loMSuxTon  c^^®J^^8  *be  plaintiff's  demand.  It  was  objected  that  this 
these  pleading!   evidence  could  not  be  received,  there  being  no  plea  of 

the  defendant 

could  not^Te  payment,  and  Belbin  v.  Boti  (a),  and  Ernest  ▼.  Brown  (6)» 
payme^^^  ^®^®  referred  to.    The  under-sheriff  admitted  the  evi- 

piainUiT's  claim,  dence,  and  a  verdict  vi^as  found  for  the  defendant. 

Busby,  having  obtained  a  rule  to  set  aside  the  verdict, 
and  for  a  new  trial, 

Hughes  shewed  cause,  and  contended  that  the  evidence 
was  admissible  under  the  set-off  for  money  paid. 

Parke,  B. — I  am  of  opinion,  that  upon  these  pleadings 
the  defendant  could  not  give  evidence  of  payment  of  the 
plaintiff's  claim.  The  plea  of  set<off  is  in  fact  a  cross 
action. 

Rule  absolute. 

(a)  Ante,  Vol.  6,  p.  604.  (k)  lb.,  p,  W. 


Shackel  17.  Rangbr. 

The  rale  of  H.  MT LA  TT  moYed  to  set  aside  the  notice  of  trial  and  sub- 

which  requires  Sequent  proceedings  in  this  cause  for  irregularity.    The 

erery  pleading  action  was  brought  on  a  promissory  note,  the  venue  being 

not  apply  to  a  in  Gloucestershire.     The  defendant  pleaded  a  special 

by  one  party  plea,  to  which  the  plaintiff  replied  concluding  to  the 

fyr  the  other. 
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country,  and,  without  demanding  a  rejoinder  or  waiting  18S8. 
four  days,  added  the  similiter,  which  had  no  date  to  it,  and 
delivered  the  issue.  Notice  of  trial  was  given  on  the  10th 
of  March,  the  commission  day  at  Gloucester  being  the 
SI  St.  The  defendant  was  not  under  terms  to  rejoin  gratis 
or  take  short  notice  of  trial.  The  defendant's  attorney  re- 
turned the  issue  as  irregular,  and  the  plaintiff  subsequent- 
ly proceeded  to  trial,  and  obtained  a  verdict,  the  defend- 
ant not  appearing.  Piatt  contended  that  the  similiter 
must  be  considered  as  a  pleading,  and  therefore  came 
within  the  terms  of  the  rule  of  H.  T.,  4  WilK  4  (a),  which  re- 
quired that  every  pleading  as  well  as  the  declaration  shall 
be  entitled  of  the  day  of  the  month  and  year  when  plead- 
ed. In  Worthington  v.  Wigley  (6),  the  omission  to  trans- 
scribe,  into  the  issue  delivered,  the  dates  of  the  pleadings, 
was  held  to  constitute  a  variance,  of  which  the  defendant 
was  entitled  to  avail  himself  after  trial. 

Lord  Abinger,  C.  B. — In  this  case,  there  seems  to  me 
no  reason  for  dating  the  similiter.  The  object  of  giving  a 
date  is,  that  the  other  party  may  know  when  the  pleading 
was  delivered,  but  when  the  party  delivers  the  pleading  of 
the  opposite  party  himself,  he  must  know  the  date  of  it. 

Parke,  B. — There  is  no  doubt  that  when  the  plaintiff's 
pleading  concludes  to  the  country,  he  may  add  the  simili- 
ter, and  give  notice  of  trial  forthwith,  and  that  the  de- 
fendant, unless  he  is  under  terms,  may  strike  out  the 
similiter  and  demur.  Here,  all  the  defendant  did  was  to 
return  the  issue.  If  we  were  called  upon  to  decide  this 
question  for  the  first  time,  I  should  say  that  it  is  much 
more  reasonable  to  decide  that  the  rule  applies  only  to  cases 
in  which  the  party  delivers  his  own  pleading,  especially  as 
the  new  rule  is  only  a  substitution  for  the  old  practice, 

(a)  Ante,  voL  2,  p.  did.  (6)  Ante,  Vol.  5,  p.  209. 
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which  required  the  date  of  the  term  only,  and  formerly 
when  the  similiter  was  added,  no  date  of  the  term  was  re- 
quired to  it. 

AldbrsoNi  B«i  concurred. 

Rule  refused. 


Booth  r.  Drake. 

fi3i*to°ri^i-  Trespass  for  assaulti  battery,  and  false  imprisonment, 
nent  the  plain-  Plea,  not  guilty.  At  the  trial,  the  imprisonment  was  proved, 
tofuUcottt,  but  there  was  no  evidence  of  a  battery,  and  a  verdict  was 
'^^Za  found  for  the  plaintiff  with  one  farthing  damages.  The 
40f.  damaget.     Master,  on  taxation,  having  allowed  the  plaintiff  his  full 

costs, 

Dundas  moved  for  a  rule  nisi  for  the  Master  to  review 
his  taxation.  It  was  formerly  considered  that  a  false  im- 
prisonment included  a  battery,  but  the  case  of  Rawlins  v. 
Jill  ifl)  shews  that  it  does  not  necessarily  follow  that  be- 
cause there  is  an  imprisonment  there  must  be  a  battery. 
[Parke,  B. — The  cases  are  very  strong  the  other  way.] 
When  one  count  of  the  declaration  stated  an  assault  on  a 
man,  and  an  assault  upon  the  horse  upon  which  he  was 
riding,  and  the  jury  gave  a  verdict  with  general  damages 
under  40^.,  it  was  held  that  the  plaintiff  was  entitled  to  no 
more  costs  than  damages :  Bannister  v.  Fisher  (6).  In 
Emmett  v.  Lyne  (c),  the  plaintiff  declared  for  an  assault, 
battery,  and  imprisonment,  and  no  battery  was  proved,  but 
only  an  imprisonment,  and  it  was  held  that  the  Judge  had 
power  to  certify  under  the  43  Eliz.  c.  6.  In  an  action  for 
assault,  battery,  and  false  imprisonment,  if  the  verdict  be 
for  less  than  40^.,  and  the  Judge  certify,  the  plaintiff  will 
be  deprived  of  costs  though  a  battery  was  proved  at  the 
trial :   JViffin  v.  Kincard  (cQ. 

(a)  Ante,  p.  159.  (c)  1  New  Rep.  255. 

(6)  1  Taunt.  357.  {d)  2  New  Rep.  471. 
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ParkEi  B. — ^It  has  been  the  constant  practice  in  all  ac-        1838. 
tions  of  false  imprisonment  to  tax  the  plaintifFhis  full  costSj 
notwithstanding  he  recovers  less  than  40^.  damages.     The 
action  in  fact  is  not  for  trespass  or  battery^  but  for  depriv- 
ing the  party  of  his  liberty. 

Rule  refused. 


HOLLINODALE   V.  LlOYD. 

JtM.EATON  had  obtained  a  rule  to  shew  cause  why  the  The  Court  will 
bail-bond  given  in  this  cause  should  not  be  delivered  up  to  married  woman 
be  cancelled  on  entering  a  common  appearances  on  the  ^mTOoTiip-* 
ground  that  the  defendant  was  a  married  woman*     The  p®*'*"*®' ".^'.^ 
affidavit  m  support  of  the  motion,  stated  that  the  defendant  swears  that  at 
was  arrested  on  the  11th  of  April  for  30/.,  being  the  amount  makin^gtbecon- 
of  a  bill  of  exchange  drawn  by  the  plaintiff  on  and  ac-  ^"^Lf^*"'}?' 
cepted  by  the  defendant ;  that  at  the  time  the  defendant  to  be  a  feme 
gave  the  bill,  she  informed  the  plaintiff  that  she  was  a  mar- 
ried woman  living  with  her  husband.    A  copy  of  the  mar- 
riage certificate  was  set  forth. 

Cleasby  shewed  cause  upon  an  affidavit  which  stated 
that  the  defendant  had,  at  various  times,  obtained  goods 
of  the  plaintiff  to  the  amount  of  30/.,  and  that  the  bill  was 
given  on  account  of  this  debt ;  that  she  did  not,  at  the 
time  she  obtained  the  goods,  or  at  any  other  time,  until 
after  the  arrest,  inform  the  plaintiff  that  she  was  a  married 
woman  :  that  she  was  possessed  of  houses  and  other  pro- 
perty at  Gravesend,  and  on  the  25th  April,  1837,  gave  the 
plaintiff  an  order  on  one  of  her  tenants  for  the  payment  to 
him  of  1/.  on  her  account,  which  the  tenant  declined  to  do 
in  consequence  of  the  defendant  having  then  received  the 
whole  amount  of  rent  due  to  her :  that  the  defendant  re- 
sided at  Gravesend  for  nearly  twelve  months,  during  which 
period  she  was  not  living  with  her  husband,  nor  was  she 
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1838-        known  to  the  plaintiff  as  a  married  woman.     CleoMby  re- 
HoLftnfODALB  ^®"'®^  *^  Slater  v.  MiU$  (a),  and  contended  that  the  ground 
V.  of  that  decision  was  that  the  plaintiff  knew  the  defendant 

was  married  at  the  time  of  arresting  her. 

ParkBi  B. — It  is  the  uniform  rule  to  discharge  a  mar- 
ried woman  on  entering  a  common  appearance,  unless  tiie 
plaintiff  swears  that  at  the  time  of  making  the  contract  she 
represented  herself  to  be  a  feme  sole. 

Rule  absolute, 
(a)  Aate,  Vol.  1,  p.  230. 


Sharpe  €?.  Wagstaff. 

In  an  action  on  JJEBT  for  work  and  labour  as  an  apothecary.    Plea, 

biu  it  is  not  ne-  uunquam  indebitatus.    At  the  trial,  before  the  under- 

SrSepUh!-'*  Sheriff  of  Middlesex,  the  plaintiff  having  proved  his  claim, 

tiff  was  not  in  jj  ^^g  objected  ou  the  part  of  the  defendant,  that  the 

practice  pnor  to  ^     ^  ■  ' 

or  on  the  5th  of  plaintiff  had  given  no  evidence,  that  he  was  actually  prac- 
or^had^not  ob-    tising  as  an  apothecary  before  or  on  the  1st  of  August, 

tiH^ttpuiS^'ant  *®**»  ^'  ***  ^^  ^^^  obtained  a  certificate  to  practise  as 
to  the  55  Geo.  3,  an  apothccary  pursuant  to  the  55  Geo.  3,  c.  194,  s.  SI. 

On  the  part  of  the  plaintiff  it  was  contended,  that  the  ob- 
jection ought  to  have  been  taken  by  plea.  The  under- 
sheriff  directed  a  nonsuit,  with  liberty  for  the  plaintiff  to 
move  to  set  aside  the  nonsuit  and  enter  a  verdict  in  his 
favour  for  40^. 

Thomas  having  obtained  a  rule  accordingly, 

Heaion  shewed  cause. — The  question  turns  upon  the 
65  Geo.  8,  c.  194,  s.  21,  which  enacts  that  "  no  apothecary 
shall  be  allowed  to  recover  any  charges  claimed  by  him  in 
any  court  of  law>  unless  such  apothecary  shall  prove  on  the 
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trial  that  he  was  in  practice  as  an  apothecary  prior  to  or  on  1838. 
the  said  6th  day  of  August^  1815|  or  that  he  has  obtained 
a  certificate  to  practise  as  an  apothecary  from  the  said  _  «. 
master^  wardens  and  society  of  apothecaries  as  aforesaid.'* 
This  is  not  a  matter  which  is  required  to  be  pleaded,  as  it 
is  not  in  fact  a  defence ;  but  proof  of  the  certificate  is  a 
condition  precedent  to  the  plaintiff's  right  to  recover. 
The  rule  of  Court  requires  **  that  all  matters  in  confession 
and  avoidance,  including  not  only  those  by  way  of  dis- 
charge,  but  those  which  shew  the  transaction  to  be  either 
void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or 
otherwise,  shall  be  specially  pleaded/'  This  rule  cannot 
be  considered  as  extending  to  cases  like  the  present,  where 
the  plaintiff  is  bound  to  give,  in  the  first  instance,  certain 
evidence^  to  entitle  him  to  recover.  The  question  arose  in 
the  case  of  Morgan  v.  Ruddock  (a),  and  PaUeson,  J.,  in 
delivering  judgment  after  consideration,  says  s  **  The  sta* 
tute  has  made  the  proof  of  the  practice  or  certificate  a 
condition  precedent  to  the  plaintiffs  recovery,  and  there- 
fore he  must  prove  it  as  a  part  of  his  case.  If  I  were  to 
decide  that  the  defendant  must  plead  such  a  matter,  the 
decision  would  operate  as  a  repeal  of  the  act  of  Parliament 
of  66  Geo.  8,  c.  194,  s.  SI.  The  8  &  4  Will.  4,  c.  43,  s.  1, 
contains  an  exception  in  fiivour  of  persons  who  are  em- 
powered by  act  of  Parliament  to  plead  the  general  issue 
and  give  the  special  matter  in  evidence.  This  proviso 
clearly  shews  that  the  recent  statute  was  not  intended  to 
interfere  with  the  right  of  the  defendant  to  plead  the  ge- 
neral issue,  and  give  the  special  matter  in  evidence  under 
that  plea,  wherever  that  right  was  secured  by  act  of  Par- 
liament, and  therefore  A  fortiori  it  did  not  intend  to  relieve 
the  plaintiff  from  proving  certain  matters  as  part  of  his 
case  where  an  act  of  Parliament  required  it  to  be  done. 
It  appears  to  me,  therefore,  that  the  plaintiff  would  not  be 

(a)  Ante,  VoL  4,  p.  311. 
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entitled  to  recover  without  giving  such  prooF  as  the  act  of 
Parliament  required,  and  therefore  that  the  defendant  was 
not  bound  to  plead  it.  The  objection  is,  in  fact,  founded 
on  a  defect  in  evidence  on  the  part  of  the  plaintiff,  and  not 
on  a  matter  which  the  defendant  ought  to  have  pleaded." 
In  Wills  V.  Langridge  (a)  it  was  also  held  that  this  was 
not  a  matter  which  ought  to  be  pleaded,  since,  in  the  nature 
of  things,  the  defendant  could  not  be  expected  to  know 
whether  the  plaintiff  filled  the  character  in  question  or  not. 
[Alderson,  B.— How  is  this  case  different  from  that  of  an 
attorney  who  has  not  taken  out  his  certificate  ?]  The  dis* 
tinction  is  adverted  to  in  the  case  of  Lane  v.  Glenny  (6), 
where  Litiledale,  J.,  observes — "  The  difference  between 
the  positions  of  attornies  and  apothecaries  is  this :  as  to 
attornies  they  are  competent  to  make  a  contract,  but  are 
disabled  from  recovering  upon  it  if  it  appears  that  they 
have  not  complied  with  the  provisions  of  the  statute.  But 
as  to  apothecaries,  the  legislature  deprives  them  of  all 
capacity  to  make  a  contract  unless  duly  qualified ;"  and 
Patieson,  J.,  says :  '^  The  case  of  Morgan  v.  Ruddock 
was  decided  simply  on  the  words  of  the  statute,  which 
provide,  that  an  apothecary  shall  not  recover  unless  he 
AbA  prove  on  the  trial  that  he  was  duly  qualified.  It  is 
impossible,  therefore,  without  repealing  the  statute,  to  hold 
him  entitled  to  recover  unless  he  does  give  such  proof." 
In  Field  V*  Woods  (c),  which  was  an  action  on  a  banker's 
check  which  appeared  to  have  been  post-dated,  it  was  held 
that  the  objection  of  the  want  of  a  stamp  might  be  taken 
advantage  of  without  pleading  it.  [Alderson^  B. — The 
plea  of  non-assumpsit  puts  in  issue  the  matters  of  fact 
from  which  the  contract  or  promise  is  to  be  implied ;  does 
the  act  make  the  certificate  one  of  these  matters  of  fact  ?] 
There  can  be  no  legal  contract  between  the  parties  unless 
the  plaintiff  has  a  certificate.    [Parke,  B. — You  will  not 

(a)  5  Adol.  &  E.  383.  ton  v.  Roland,  ante,  p.  2/1. 

(6)  2  N.  &  P.  258.    See  Robin-         (c)  Ante,  p.  23. 
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contend  that  if  there  was  a  plea  of  release  or  accord  and         1838. 

satisfaction  only  on  the  record,  it  would  be  necessary  to 

Sharpb 

proye  the  certificate:  the  statute  must  thererore  be  read  ^^  v. 
with  some  qualification.]  If  the  contract  is  admitted  by 
the  pleadings,  there  would  be  a  mere  collateral  matter  to 
be  tried.  [Parke,  B.— I  should  have  yery  little  doubt 
about  it^  but  for  the  decision  of  the  Court  of  Kind's 
Bench.] 

ThomaSy  in  support  of  the  rule. — This  is  a  defence 
which  ought  to  haye  been  pleaded  specially.  The  words 
**  proye  on  the  trial "  mean  that  proof  must  be  given  if  that 
matter  is  in  issue.  But  the  defendant  may  waive  his 
right  of  compelling  the  plaintiff  to  prove  that  he  is  an 
apothecary,  and  may  merely  put  him  to  the  proof  of  his 
claim  for  medicines  supplied.  By  not  pleading  the  want  . 
of  a  certificate,  the  defendant  must  be  considered  as 
having  admitted  the  plaintiff  to  be  an  apothecary.  The 
argument  on  the  other  side  must  go  to  this  extent,  that 
the  possession  of  a  certificate  forms  part  of  the  contract. 
If  a  good  cause  of  action  at  common  law  appear  in  the 
declaration,  the  defendant  must,  since  the  new  rules,  plead 
any  statutable  illegality  in  the  contract :  Barneti  v.  Glos^ 
sop  (a).  With  respect  to  attornies,  it  has  been  expressly 
decided  that  the  non-delivery  of  a  signed  bill  must  be 
specially  pleaded  :  Bech  v.  Mordant  (b) ;  and  there 
seems  to  be  no  real  distinction  between  the  cases. 

Cur.  adv.  vnlt. 

Parke,  B.— -We  have  considered  this  case,  and  as  we 
are  only  a  Court  of  concurrent  jurisdiction,  we  feel  bound 
by  the  decision  of  the  Court  of  Queen's  Bench,  whatever 
doubt  we  may  feel  upon  the  subject. 

(a)  Ante,  Vol.  3,  p.  625.  (b)  2  Bing.  N.  C.  140. 

VOL.  Vl.  Q  Q  D.  P.  C. 
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1838. 

Maude  v.  Mbesham. 

To  amimptit  ASSUMPSIT  by  the  Darlington  Joint  Stock  Banking 
the  defenduit     Company  for  money  laid  out  and  paid  to  the  defendant's 

500i*ta"cer  "*®-  ^'®**'  *'  ^^  *^'*  V^^^^^  &c.,  that  On  the  11th  of 
&c.,  that  he       January^  1836^  the  defendant  was  possessed  of  a  certain 

wu  possewed  of      ,        ^ 

a  bill  of  ex-  bill  of  exchange^  theretofore  drawn  by  the  defendant  upon» 
by"hfm  upon"  ^"^  accepted  by,  one  C.  Mason,  whereby  the  defendant 
and  accepted  by  required  the  said  C.Mason  to  pay  to  him,  the  defendant, 

C.  M.,  for  pay-        ^  r  j  ^ 

meat  of  500/.  three  years  after  the  date  thereof,  the  sum  of  500/.;  and 
date,  and7bere-  thereupon,  in  Consideration  that  the  defendant  would  in- 

dwation  that""  ^^""^^  ^^^  **'^  ^^^^  *®  ^^®  ^^'^  Company,  they  then  agreed 
defendant  with  the  defendant  to  pay,  lay  out,  and  expend  for  him 

would  indorse       ,/w>»     .  «  a  i         »    <•      *  i       iji 

tiie  said  bill  to  500/.,  in  such  sums  of  money  as  the  defendant  should 
they'^agreed'to  thereafter  require  :  averment— that  the  defendant  did  in* 
pay  and  lay  out  Jorsc  the  Said  bill  to  the  said  company,  and  that  the  said 

for  him  500/.  in  r      j' 

such  sums  as  he  Company  still  hold  the  same  for  and  on  account  of  the  said 
-^HeidMrta  payments  of  500/.  so  agreed  to  be  laid  out  and  expended 
thTgcnirf/'°  for  the  defendant  as  aforesaid  :  that  the  500/.  in  the  intro- 
issue.  ductory  part  of  the  plea  mentioned,  is  the  money  paid  in 

pursuance  of  such  agreement. 

Demurrer,  assigning  for  cause  that  the  plea  is  an  argu- 
mentative, and  amounts  to  the  general  issue. 

fV.  H.  Watson  in  support  of  the  demurrer. — The  plea 
clearly  amounts  to  the  general  issue.  The  bill  is  stated 
to  be  given  as  a  security  for  money,  which  is  not  payable 
until  the  bill  becomes  due.  There  could  never  then  have 
been  a  promise  to  pay  upon  request.  [Parker  B. — No 
doubt  the  plea  would  have  been  good  if  it  had  shewn  the 
bill  to  have  been  given  in  payment  of  an  existing  debt, 
but  in  truth  it  shews  a  loan  of  money  until  the  bill  shall 
become  due.] 

Temple  in  support  of  the  plea. — At  the  time  of  lending 
the  money  it  is  agreed  that  the  bill  shall  be  placed  in 
the  hands  of  the  company.  The  bill,  then,  is  a  mere  se- 
curity, for  an  existing  debt* 
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ParkEi  B. — ^The  company  are  not  to  advance  the  money 
until  after  the  bill  has  been  indorsed  to  them ;  it  follows, 
therefore,  that  there  never  was  a  promise  to  pay  upon  re- 
quest. 

Judgment  for  the  plaintiff*. 


1838. 


PoFB  and  Others  v.  Banyard. 

Assumpsit  for  goods  sold  and  delivered.--Plea,  Non* 
assumpsit.  The  particulars  stated  the  action  to  be  brought 
'to  recover  the  sum  of  3L  lis,  6cL,  being  the  balance  due 
to  the  plaintiffs  on  the  following  account  for  goods  sold 
and  delivered  to  the  defendant  between  August,  ISSS, 
and  July,  1836. 


Dr. 

£.     8. 

d. 

August,  1832. 

To  1  ton 

of  coals. 

1    6 

0 

Nov. 

1  ton 

do. 

1     8 

0 

May,  1838 

i  ton 

do. 

0  12 

0 

April.  1834 

1  ton 

do. 

0  12 

6 

Oct.  1835 

1  ton 

do. 

1  10 

0 

Dec. 

i  ton 

do. 

0  16 

0 

Feb.  1836 

1  ton 

do. 

1  12 

0 

July. 

Cr. 

1  ton 

do. 

0  15 

G 

£8  la 

0 

£.    t. 

d. 

June,  18S3 

By  cash 

1    0 

0 

April,  1834 

do. 

0  18 

0 

do. 

0  12 

6 

May,  1835 

do. 

0  10 

0 

Feb.  1886 

do. 

1  14 

0 

4  14 

6 

a  a  9 

Balance 

8  17 

6 

£8  12 

0 

The  BlackheaUi 
Court  of  Re- 
quests, act  6  ft  7 
Will.  4,  c.  CXI. 
8.22,  excepts 
from  tbejurif 
diction  of  the 
Court  any  debt 
"  for  any  sum 
being  the  ba* 
lance  of  an 
account  origi- 
nally exceed- 
ing 51.:"— 
Held,  that  the 
commissioners 
had  jurisdiction, 
where  the  ac- 
count contained 
items  amount- 
ing to  aboTe  6L 
and  reduced  by 
payments  below 
that  sum,  it  not 
appearing  that 
at  any  one  timt 
io  much  as  61, 
UHU  due. 
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The  cause  was  tried  beFore  the  under-sheriff  of  Middle- 
sexi  when  a  verdict  was  found  in  favour  of  the  plaintiff 
for  the  amount  claimed. 

In  Hilary  Term,  Welsby  obtained  a  rule  to  shew  cause 
why  a  suggestion  should  not  be  entered  on  the  record,  in 
order  to  entitle  the  defendant  to  costs,  under  the  Black* 
heath  Court  of  Requests  Act  (6  &  7  Will.  4,  c.  cxx)  (a). 
The  affidavit  on  which  the  rule  was  obtained  stated,  that, 
at  the  commencement  of  the  action,  the  defendant  was 
resident  within  the  limits  of  the  jurisdiction  of  the  above 
Court  of  Requests,  and  was  liable  to  be  summoned  to  that 
court  for  the  debt. 


Moody  shewed  cause. — This  is  an  action  for  the  ba* 
lance  of  an  account  for  goods  originally  exceeding  5/., 
and  which  has  been  reduced  by  part  payment,  and 
therefore  is  not  within  the  meaning  of  the  act.  A  debt 
reduced    by   part   payment  is  only   recoverable  in   the 


(fl)  6  &  7  Will.  4,  c.  cxx.  S.21, 
empowers  the  Commissioners  of 
the  Court  of  Requests  to  decide 
and  determine  all  disputes  and 
differences  between  party  and 
party /br  rniysum  of  money  not  ex- 
ceeding  51,  in  all  actions  or  causes 
of  debt,  and  in  all  causes  of  as- 
sumpsit and  inslmul  computas- 
sent,  &c.  &c. 

Sect.  22  enacts,  that  nothing  in 
the  act  contained  shall  extend  to 
enable  the  said  court  or  judge  to 
determine  or  decide  on  (inter  alia) 
any  debt  for  any  sum  bting  the 
balance  of  on  account  originally  ex- 
ceeding 5/. 

Sect,  /"l  enacts,  that  if  any  ac- 
tion or  suit  for  any  amount  reco- 
verable in  the  said  Court  of  Re- 
quests, shall  be  sued  or  prosecuted 


in  any  of  his  Majesty's  Courts  at 
Westminster,  or  elsewhere  out  of 
the  said  Court  of  Requests,  and 
it  shall  appear  to  the  Judge  or 
Judges  of  the  Court  in  which  such 
action  shall  be  tried,  that  at  the 
time  of  commencing  such  acUon 
or  suit,  the  defendant  was  within 
the  jurisdiction  of  the  said  Court 
of  Requests,  and  was  liable  to  be 
warned  and  summoned  before  the 
said  Court  for  such  debt  or  de-* 
mand,  then  and  in  such  case  the 
said  Judge  or  Judges  shall  not 
allow  to  the  plaintiff  any  costs  of 
suit,  l>ut  shall  award  that  the 
plaintiff  shall  pay  such  costs  to 
the  defendant  as  he  shall  justly 
prove  that  he  hath  incurred  in  the 
defence  of  such  action  or  suit. 


_j 
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inferior  court,  in  oases,  in  which,  by  the  terms  of  the  1833* 
act,  the  right  to  costs  depends  upon  the  amount  re- 
covered by  tlie  verdict:  Clark  y.  Askew  (a).  But  in 
Fountain  v.  Young  (&),  where  the  exception  in  the  sta- 
tute (the  Southwark*  Court  of  Requests,  act  45  Geo.  3, 
c.  87)  was  of  '^  any  debt  for  any  sum  being  the  balance  of 
an  account  on  demand  originally  exceeding  5V  it  was 
held,  that  a  debt  originally  above  5/.,  but  reduced  below 
that  amount  by  a  part  payment  was  within  the  exception. 
Mansfield,  C.  J.,  then  says :  **  it  seems  to  me,  to  have 
been  the  intention  of  the  legislature,  that  long  and  intri- 
cate accounts  consisting  of  various  items  should  not  be 
tried  before  this  inferior  tribunal.  Upon  the  investigation 
of  a  case  arising  out  of  a  debt,  originally  amounting  to  a 
considerable  sum,  but  reduced  by  payments  below  5/., 
many  nice  and  difficult  questions  might  arise."  In  Abbey 
V.  LiU  (c),  the  exception  was  of  debts  **  for  any  sums  being 
the  balance  of  an  account  or  demand  originally  exceeding 
6/.,'*  and  the  Court  held,  that  an  action  to  recover  3/.  Gs. 
remaining  due  on  a  bill  of  exchange  for  8/.  6s.  with  inter- 
est, was  within  the  exception.  This  very  point  arose  in 
Moreau  v.  Hicks  (rf),  on  the  former  Blackheath  Court  of 
Requests'  Act,  47  Geo.  3,  sess.  1,  c.  14,  and  although  the 
Court  gave  no  decided  opinion  on  the  point,  yet  they 
seemed  inclined  to  think  that  the  case  of  a  debt  reduced 
below  5/.  by  payments  from  time  to  time,  was  within  the 
exception,  although  it  appeared  that  at  no  time  was  more 
than  5L  due.  It  is  evident  from  these  authorities,  that 
when  the  jurisdiction  of  the  inferior  court  depends  upon 
the  nature  of  the  claim,  and  not  upon  the  amount  reco- 
vered by  verdict,  a  debt  reduced  by  part  payment  is 
not  within  the  act.  The  omission  of  the  words  '' on  de- 
mand** in  this,  the  amended  act,  shews  an  obvious  intention 

(a)  8  East,  28.  {d)  2  Adol.  &  £.  7^2;  4  Nev. 

(6)  1  Taunt.  60.  &  M.  563. 

(c)  5  Bing.  299 ;  2  M.  &  P.  534. 
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18d9«  that  the  amount  should  be  determined,  not  by  the  de« 
mand,  but  by  the  account.  [Parke,  B, — In  order  to  de« 
termine  whether  the  inferior  court  has  jurisdiction,  it  is 
necessary  to  go  through  the  account  and  ascertain  whe- 
ther at  any  one  time  the  sum  of  5/.*  was  due.  If  the  de« 
mand  ever  exceeded  6/.,  the  commissioners  would  have  no 
jurisdiction.]  Suppose  the  plaintiff  bad  demanded  the 
whole  8/.  I2s.  without  giving  credit  for  the  payments  made, 
could  it  be  said,  that  the  case  would  then  bavf  been  with- 
in the  act,  there  being  no  plea  of  payment  on  the  record  t 
It  would  be  productive  of  much  inconvenience,  if  a  case 
like  this  be  held  within  the  act,  for  the  commissioners 
cannot  tell  whether  they  have  jurisdiction  until  they  have 
gone  into  the  case,  and  they  may  become  liable  to  an  ac- 
tion of  trespass,  without  having  the  means  of  avoiding  it. 

WeUby^  contr&.-*-The  latter  observation  will  equally 
apply  to  the  other  class  of  cases  where  the  jurisdiction  is 
measured  by  the  amount  of  the  verdict.  Here,  it  appears, 
that  at  no  one  time  was  there  a  debt  of  5/.  due,  which  dis< 
tinguishes  the  present  case  from  those  cited.  [Parke^  B.-^ 
Moreau  v.  Hicks  is  certainly  no  authority  one  way  or  the 
other.]  The  argument  on  the  other  side  must  go  to  this 
extent,  that  if  the  defendant  were  to  pay  for  every  article 
except  the  last,  on  the  day  following  that  on  which  it  waa 
purchased,  still  the  plaintiff  might  treat  the  last  item  as  a 
balance  of  account,  and  subject  the  defendant  to  the  costs 
of  the  superior  court. 

Cur.  adv.  vult. 

Parxe,  B.«^In  this  casei  an  application  was  made  to 
enter  a  suggestion  to  deprive  the  plaintiff  of  eosts,  on  the 
ground  that  the  defendant  resided  within  the  limits  of  the 
jurisdiction  of  the  court  for  the  recovery  of  small  debts  at 
Blackheath,  and  that  the  debt  was  recoverable  in  that 
Court.     The  case  turns  upon  the  question  whether  the 
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debt  was  recoverable  as  a  demand  within  the  6  &  7  Will.  1838. 
4,  c.  cxx.  By  the  ^Ist  section  of  that  act  it  is  provided, 
that  it  shall  be  lawful  for  the  commissioners  to  decide  and 
determine  all  disputes  and  difTerences  between  party  and 
party  for  any  sum  of  money  not  exceeding  5/.  in  all  ac» 
tions  or  causes  of  debt,  and  in  all  causes  of  assumpsit 
or  insimul  computassent,  &c.  And  the  SSnd  section 
enacts,  that  nothing  in  the  act  contained  shall  extend 
to  enable  the  said  court  to  judge,  determine,  or  decide  on 
any  debt  for  any  sum  being  the  balance  of  any  account 
originally  exceeding  5/.  The  question  is,  whether  this 
action  was  brought  for  the  balance  of  an  account  origi' 
naUy  exceeding  51,     We  think  it  was  not. 

The  plaintiffs  sought  to  recover  a  balance  of  8L  Its.  6d* 
due  for  coals  supplied  at  eight  different  times,  between 
August,  1832,  and  July,  1836,  in  small  quantities ;  on  ac- 
count of  which  payments  were  from  time  to  time  made, 
so  that  at  no  one  time  was  so  much  as  5L  due  from  the 
defendant  to  the  plaintiffs.  We  are  of  opinion  that  the 
Court  of  Requests  had  jurisdiction  to  decide  upon  this 
debt.  The  meaning  of  the  term  ''originally,"  in  the 
clause  in  question  is  somewhat  obscure,  but  we  think  it  is 
to  be  understood  to  apply  to  a  casey  where  credit  was 
given  at  one  time  for  an  amount  exceeding  5/«,  either  in 
one  or  different  sums,  although  afterwarde  the  credit 
might  have  been  reduced  under  that  sum  by  part  pay- 
ments before  the  commencement  of  the  suit  in  the  superior 
courts,  and  that  the  act  of  parliament  did  not  intend  to 
deprive  the  Court  of  jurisdiction,  whenever  the  plaintiff" 
ahould  claim  on  the  credit  side  of  his  account  against  the 
defendant  items  altogether  exceeding  5A,  and  would  in 
the  usual  conduct  of  a  cause  prove  to  that  amount  origu 
naUy  in  the  first  instaneCf  before  the  defendant  would  go 
into  his  case  of  payment.  The  latter  construction  might 
be  more  convenient  to  the  commissioners,  as  they  would 
have  no  difficulty  in  ascertaining  whether  they  had  juris- 
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diction  or  not ;  but  it  would  greatly  narrow  the  utility  of 
the  Court,  and  disable  creditors  upon  running  accounts 
for  very  small  sums  from  recovering  a  trifling  balance. 
The  former  construction  extends  the  jurisdiction  of  the 
commissionersi  and  gives  them  full  power  to  decide  in  all 
cases  except  where  the  transactions  have  been  on  so  large 
a  scale  as  that  credit  is  given  at  one  time  for  an  amount 
of  above  5L 

It  is  true  that  the  commissioners  are,  by  this  construc- 
tion, placed  in  a  situation  of  some  difficulty ;  for,  in  taking 
the  account  they  will  have,  if  they  wish  to  be  quite  secure, 
not  merely  to  ascertain  the  amount  of  the  debts  and  cre- 
dits, but  the  state  of  the  account  at  different  times ;  and 
if  they  should  find  that  51,  was  ever  due  at  one  time  they 
cannot  proceed,  and  the  suit  must  be  dismissed*  Probably 
the  practical  inconvenience  will  be  trifling. 

For  these  reasons  we  think  the  rule  must  be  made  ab« 
solute* 

Rule  absolute. 


Where  a  wiit 
of  tummont 
stated  the  de- 
fendant to  be 
resident  within 
the  coanty  of 
Worcester, 
whereas  he  in 
fact  resided 
within  the 
city  of  Worces- 
ter, and  was 
serred  there:— 
Held,  that  an 
application  to 
•et  aside  the 
service  should 
be  made  within 
the  time  limited 
for  entering  an 
appearance. 


Child  v.  Marsh. 

JUUTT  shewed  cause  against  a  rule  obtained  by  W.H. 
Watson,  to  set  aside  the  service  of  a  writ  of  summons 
for  irregularity.  The  objection  was,  that  the  writ  stated  the 
defendant's  residence  to  be  in  the  county  of  Worcester, 
whereas  he  in  fact  resided  within  the  city  of  Worcester, 
and  was  served  there.  The  writ  was  served  on  the  Slst 
of  April,  and  on  the  30th  (which  was  Monday),  the  present 
rule  was  obtained.  He  contended  that  the  application  was 
too  late.  In  Tyler  v.  Green  (a),  the  writ  was  served  on  the 
S5th  of  October,  and  the  application  to  sei  aside  the 
service  for  irregularity  was  made  on  the  3rd  of  November, 
(the  2nd  being  a  Sunday),  and  it  was  held  to  be  out  of 

(a)  Ante,  Vol.3,  p. 439. 


Child 
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time,  and  that  it  should  have  been  made  on  the  first.         1838. 
Edwards  v.  Collins  (a)  is  also  an  authority  that  the  appli- 
cation should  have  been  made  within  the  time  limited  for  «• 

Mabsh. 
entermg  an  appearance. 

W.  H.  Watson  contended  that  this  was  not  a  mere 
irregularity,  but  that  objection  rendered  the  service  a 
nullity. 

ParkBi  B. — On  the  authority  of  those  cases  we  think 
the  application  is  too  late. 

Rule  discharged,  with  costs. 
(a)  Antei  Vol.  5,  p.  227* 


DfiNDY  V.  Powell. 

JJEBT  for  money  paid,  money  lent,  &c.     Plea,  *'  that  a  plea  of  set-off 
the  plaintiff  before  and  at  the  time  of  the  commencement  JSe'pia^tlff*** 

of  the  suit  was  indebted  to  the  defendant  in  &c.,  which  "■tiiHs"  in- 
debted to  the 
said  sums  of  money  so  due  and  owing  from  the  plaintiff  to  defendant. 

the  defendant,  exceed  the  supposed  debt  above  demanded, 
and  all  damages  ever  sustained  by  the  plaintiff^  by  reason 
of  the  detention  thereof,  and  out  of  which  said  sums  of 
money  so  due  and  owing  to  the  defendant,  he  the  defend* 
ant  is  ready  and  willing,  and  hereby  offers,  to  set  off  and 
allow  to  the  plaintiff  the  full  amount  of  the  said  debt  and 
damages  according  to  the  form  of  the  statute  in  such  case 
made  and  provided." 

Special  demurrer,  assigning  for  causes  that  the  said  plea 
does  not  traverse  or  deny  any  material  allegation  in  the 
declaration,  nor  does  it  confess  or  avoid  the  causes  of 
action  to  which  it  is  pleaded,  in  this,  that  though  it  suffi- 
ciently confesses  and  admits  the  said  causes  of  action,  yet 
the  defendant  9eeks  to  avoid  the  same  by  stating  that 
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1888.  before  and  at  the  time  of  the  commencement  of  the  luiti 
the  plaintiff  was  indebted  to  the  defendant,  without  shew- 
ing or  averring  that  the  said  supposed  debt  is  still  in  ex* 
istence,  and  unpaid  and  unsatisfied,  and  thus  attempts,  by 
inference  only,  to  shew  a  debt  in  existence,  whereas  the 
plea  ought  to  have  averred  that  at  the  time  of  the  com- 
mencement of  this  suit  the  plaintiff  was  and  still  is  indebted, 
inasmuch  as  a  defendant  can  set  off  only  those  debts  which 
were  due  to  him  from  the  plaintiff  at  the  time  of  the  action 
brought,  as  well  as  at  the  time  of  plea  pleaded  ;  and  for 
that  it  does  not  appear  in  and  by  the  said  plea,  that  there 
is  any  debt  due  and  owing  from  the  plaintiff  to  the  defend- 
ant, whereas  it  ought  to  have  been  shewn  and  alleged 
affirmatively,  that  the  said  debt  therein  stated  to  be  due 
and  owing  from  the  plaintiff  to  the  defendant  at  the  com- 
mencement of  the  suit,  was  still  an  existing  debt,  and 
ground  of  set-off;  and  for  that  the  said  second  plea  is  un- 
certain, and  that  no  certain  or  sufficient  and  material  issue 
could  be  taken  thereon,  which  would  decide  the  ease. 

Wighiman,  in  support  of  the  demurrer,  was  stopped  by 
the  Court. 

Hughes^  in  support  of  the  plea. — ^The  plea  avers  that 
there  is  a  larger  debt  due  from  the  plaintiff  than  that 
which  he  claims  against  the  defendant,  and  the  defendant 
offers  to  set  it  off.  {^AldersoHf  B« — Suppose  the  debt 
which  forms  the  subject  of  the  set-off,  was  paid  after  the 
writ  was  sued  out  and  before  plea.]  The  plea  of  set-off 
refers  to  the  time  of  the  commencement  of  the  action : 
Jackson  V.  Godard  (a).  In  Evans  v.  Prosser  {b)  it  was 
decided  that  a  plea  of  set-off  tliat  the  plaintiff  was  indebted 
to  the  defendant  at  the  time  of  plea  pleaded^  was  bad,  and 
that  it  should  state  tliat  he  was  indebted  at  the  commenee- 

(«)  I  C.  &  M.  46.  {b)  8  T.  R.  166. 
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ment  of  the  action.  The  word*  "  still  indebted  "  are  im< 
material^  and  no  issue  can  be  taken  upon  them.  [^Alder* 
#oiij  B. — The  statute  of  set^ofT  says  that  under  the  general 
issue,  the  defendant  shall  give  a  notice  of  set-off  at  the 
time  of  pleading  the  general  issue.  It  is  consistent  with 
this  plea  that  the  defendant's  claim  may  have  ceased  to 
exist  since  the  action  was  brought.]  In  that  case  the 
plaintiff  might  have  so  replied. 

Lord  Abikoer,  C.  B. — ^I'he  Court  are  clearly  of  opinion 
that  the  plea  is  bad.  It  is  true  that  all  pleas  refer  to  the 
commencement  of  the  actioui  but  at  the  time  the  suit  is 
commenced  the  plaintiff  has  no  means  of  knowing  whether 
the  defendant  intends  to  plead  a  set^oflT. 

ParxEi  B.— If  the  argument  urged  to  the  Court  is 
correcti  this  case  might  happen  ;  that  a  defendant  having 
a  demand  against  the  plaintiff  arrests  himi  and  the  latter, 
for  fear  of  going  to  prisonj  pays  the  debt,  and  then  the 
defendant  would  again  recover  it  upon  the  plea  of  set-off, 
and  thus  be  doubly  paid.  This  is  not  pleaded  as  an  ex- 
isting debt ;  then  we  cannot  infer  that  it  is  so,  but  have  a 
right  to  conclude  that  it  is  satisfied. 

Alderson,  B. — The  plea  must  contain  such  a  state  of 
facts  as  to  shew  that  it  cannot  be  true,  that  the  plaintiff  has 
any  right  of  action. 

Judgment  for  the  plaintiff. 


Jones  v.  Suiel. 

jPAYLY  moved  for  a  rule  to  compute  principal  and   After  ihe  de- 
interest  on  a  bill  of  exchange.     The  declaration  contained   dTCUra^lum 

containing  a 
count  on  a  bill  ftir  2161.  lit.,  and  also  coonts  for  goods  sold  and  money  due  on  &n  account  itated, 
the  defendant  paid  to  the  plaintiff  130A  generally  on  account  of  the  action: — Htld,  that  the  plain- 
tiff could  not  ha?e  a  rule  to  compute,  while  the  count  for  goods  sold  remained  in  the  declaration. 
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a  count  on  the  bill  which  wasforSlG/.  14tf.,and  also  counts 
for  goods  soldi  and  money  due  on  an  account  stated. 
After  declaration,  the  defendant  paid  to  the  plaintiff  150/. 
on  account  of  the  action,  but  without  applying  it  specifi- 
cally to  any  part  of  the  demand.  A  rule  to  compute  had 
been  obtained,  but  the  Master  refused  to  compute  on  the 
ground,  that  under  the  circumstances  there  ought  to  be  a 
writ  of  inquiry.  It  was  contended,  that  as  the  150/.  was 
paid  generally,  the  plaintiff  had  a  right  to  apply  it  in  dis- 
charge of  the  goods  sold.  ^Parke,  B. — Assuming  that  to 
be  so,  there  must  be  at  least  nominal  damages  on  that 
count.]  He  may  enter  a  remittitur  as  to  the  damages  on 
that  count.  [Parke,  B. — No,  he  cannot,  because  he  has 
received  them.] 


Parke,  B. — If  the  other  side  consent  to  your  entering 
a  nolle  prosequi  as  to  the  counts  for  goods  sold  and  on  an 
account  stated,  you  can  then  have  a  rule  to  compute,  but 
as  the  case  stands  you  must  execute  a  writ  of  inquiry. 

Rule  refused. 


Trespau  will 
not  lie  against 
a  party  who 
lays  a  com- 
plaint before  a 
magistrate  on  a 
subject-matter 
OTcr  which  be 
has  a  general 
jurisdiction,  and 
the  magistrate 
thereupon 
grants  a  war- 
rant, although 
the  particular 
case  is  one,  in 
which,  the  ma- 
gistrate had  no 
jurisdiction. 


West  r.  Smallwood. 

X  RESPASS  for  assault  and  false  imprisonment.  Plea, 
not  guilty.  At  (he  trial  before  Lord  Abinger,  C.  B.,  at 
the  Middlesex  sittings  after  Hilary  Term,  it  appeared, 
that  the  plaintiff  was  a  bricklayer,  and  was  employed  by 
the  defendant  to  build  some  houses  for  him.  While  the 
work  was  going  on,  some  dispute  arose  between  the  plain- 
tiff and  defendant,  and  the  plaintiff  in  consequence  re- 
fused to  proceed  with  the  work.  The  defendant  then 
went  before  a  magistrate,  and  laid  an  information  against 
the  plaintiff  under  the  4  Geo.  4,  c.  34,  s.  3.  The  magis- 
trate having  granted  a  warrant,  the  plaintiff  accompanied 
the  constable  who  had  the  execution  of  it,  and  pointed 
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out  the  plaintiff  to  bim.     Lord  Abinger^  C.  B.^  was  of  1838. 

opinion  that  trespass  was  not  maintainable,  and  nonsuitecf  ^^^^ 
the  plaintiff. 


Smallwood. 


Ketty  moved  to  set  aside  the  nonsuit,  and  for  a  new 
trial. — It  must  be  admitted  that  when  an  information  is 
laid  before  a  magistrate  concerning  a  matter  over  which 
he  has  jurisdiction,  and  the  magistrate  grants  a  valid  and 
legal  warrant,  under  which  the  party  is  apprehended,  the 
proper  remedy  is  case.  But  where,  the  magistrate  has  no 
jurisdiction  to  interfere,  all  parties  who  have  acted  in  re- 
spect of  that  imprisonment  are  Hable  in  trespass.  Moravia 
y.Sloper{a)  is  analagous  to  the  present  case:  there,  it  was 
held,  that  when  a  party  pleads  a  justification  under  the 
process  of  an  inferior  court,  he  must  shew  that  the  cause 
of  action  arose  within  the  jurisdiction  of  that  court.  In 
Rafael  v.  Verelsi  (b)  it  was  held  that  trespass  was  main- 
tainable for  compelling,  contrary  to  his  inclinations,  a 
sovereign  and  independent  prince  to  imprison  the  plain- 
tiff. Hardy  v.  Ryle  (c),  and  Lancaster  v.  Greaves  (d), 
are  authorities  to  shew  that  the  4  Geo.  4,  c.  34,  only  ap- 
plies where  the  relation  of  master  and  servant  exists,  and 
that  this  is  not  a  case  within  that  statute.  [Lord  Abinger^ 
C.  B. — I  do  not  see  how  the  defendant  can  be  a  trespasser* 
He  goes  to  a  magistrate  and  calls  upon  him  to  exercise 
his  judgment^  and  though  the  magistrate,  if  he  exceed  his 
authority,  may  be  liable  in  trespass,  the  party  who  laid 
the  complaint  is  not.  Ahlerson^  B. — This  is  different 
from  the  case  of  a  sheriff  where  there  is  n  void  judgment: 
there,  the  plaintiff  puts  the  writ  in  motion,  but  here  the 
defendant  comes  and  asks  the  magistrate  to  interfere, 
under  the  4  Geo.  4,  c.  84,  and  it  is  the  magistrate's  fault 
if  the  party  is  wrongfully  imprisoned.     liord  Abinger, 

(a)  Willes,  30.  (r)  9  B.  &  C.  603. 

(6)  2  W,  Blac.  983,  1065.  {d)  Id.  628. 
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1838.        C.  B. — The  defendant  cannot  be  said  to  put  the  magis- 
trate  in  motion.    When  a  party  applies  to  a  magistrate 
V.  who  has  a  general,  jurisdiction  over  the  subject-matter, 

and  states  a  case  which  the  magistrate  sees  is  not  within 
bis  jurisdiction,  but  be  nerertheless  grants  a  warrant,  how 
is  the  party  complaining  to  be  liable  ?  AUevMon^  B.-^Io 
Rqfael  v*  Verelst,  Lord  Chief  Justice  De  Grey  says,  "  I 
consider  the  Nabob  as  not  being  the  actor  in  this  case, 
but  the  act  to  be  done  in  point  of  law  by  those  who  pro- 
cured or  commanded  it,  and  in  tiiem  it  doubtless  is  a  tres- 
pass.'*] There  is  another  ground  upon  which  the  case 
ought  to  have  gone  to  the  jury,  vis.  whether  the  defend* 
ant,  by  pointing  out  the  plaintiff  to  the  officer,  did  not 
make  himself  a  party  to  the  imprisonment.  The  onus  of 
justifying  the  participation  by  the  defendant  in  making 
the  arrest  lies  on  him,  and  the  plaintiff  may  maintain  the 
action  without  producing  the  warrant :  Holroyd  v.  Dm* 
caMUr  (a),  EUee  v.  Smith  (£). 

Lord  Abingek,  C.  B.^-When  a  magistrate  has  a  ge*- 
neral  jurisdiction  over  the  subject-matter,  and  a  party 
comes  before  him  and  prefers  a  complaint,  and  the  magis- 
trate makes  a  mistake  in  supposing  it  to  be  a  case  upon 
which  he  is  bound  to  exercise  his  jurisdiction,  and  grants 
a  warrant,  the  party  who  is  taken  upon  that  warrant  can- 
not have  trespass  against  the  complainant,  but  the  only 
remedy  is  an  action  on  the  case  if  he  has  acted  maliciously. 
The  magistrate  acting  without  any  jurisdiction  at  all  is 
liable  as  a  trespasser,  but  the  24  Geo.  2,  c.  44,  protects 
the  constable  who  acts  under  tlie  warrant.  With  respect 
to  the  other  part  of  the  case,  I  do  not  deny  that  the  fact 
of  the  defendant  pointing  out  the  plaintiff  to  the  constable 
might  be  eridence  to  go  to  the  jury,  but  that  point  was 
not  pressed  on  the  part  of  the  plaintiff. 

(a)  11  Moore,  440|  3  Ding.  492.  {h)  1  D.  ft  R.  97|  2  Chit.  304. 


Smai.i.wooi». 
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BoLLAMD,  B. — I  agree  in  opinion.     With  regard  to  the         183S. 
case  oF  a  sheriff^  that  is  clearly  distinguishable  from  the         ^ 
present,  for  there,  the  party  puts  the  sheriff  in  motion,    ^      v. 
and  the  Utter  acts  in  obedience  to  him.     Here,  the  party 
asks  the  magistrate  how  he  advises  him  to  act,  and  the 
magistrate  says  in  the  first  instance  that  he  thinks  a  war- 
rant will  lie.    The  complainant  does  no  more  than  lay 
before  a  court  of  competent  jurisdiction  the  grounds  upon 
which  he  seeks  redress,  and  the  magistrate  erroneously 
grants  a  warrant.    As  to  the  subsequent  conduct  of  the 
defendant,  he  merely  points  out  the  plaintiff  to  the  con- 
stable, and  no  malice  whaterer  is  shewn. 

Alderson,  B. — As  to  the  first  point,  it  seems  to  me 
that  the  party  must  be  taken  merely  to  have  laid  bis 
ease  before  the  magistrate,  who  thereupon  granted  a  war- 
rant. Then,  what  has  been  done  by  the  defendant  to 
make  him  liable  in  trespass  ?  The  magistrate  has  granted 
a  warrant,  so  far  as  we  know,  conformably  to  the  statute. 
I  am  clearly  of  opinion,  that  the  plaintiff  is  not  entitled  to 
recover  in  trespass,  though  he  might  maintain  an  action 
on  the  case,  if  he  could  shew  a  want  of  probable  cause. 
But  it  ia  argued,  that  if  the  defendant  got  the  constable  to 
take  away  the  plaintiff,  the  former  is  liable  upon  these 
pleadings.  I  agree,  that  if  the  defendant  took  an  active 
part,  be  must  have  failed  on  the  general  issue,  because  it 
would  then  have  been  incumbent  on  him  to  shew  by  plea 
of  justification,  that  he  had  a  right  so  to  do.  Then  comes 
the  question,  whether,  in  point  of  fact,  any  thing  was 
done  on  the  part  of  the  defendant  to  cause  the  law  to  be 
put  in  force  against  the  plaintiff.  It  appears  that  all  the 
defendant  did,  was  to  point  out  the  plaintiff  to  the  consta- 
ble. I  think  that  question  should  have  been  left  to  the 
jury,  but  as  the  counsel  did  not  press  the  point,  we  ought 
not  to  interfere. 

Rule  refused. 


^j:av^j 


'JTA^. 


.  ,/S^  J,  j^^x.'  ^. 
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Counts  for 
goods  sold  and 
deliTered  to 
the  defendant 
as  executor,  and 
for  work  and 
labour  done  for 
the  defendant 
at  executor, 
cannot  be  joined 
with  couniB  for 
money  paid  for 
the  use  of  the 
defendant  as 
executor,  and 
for  money  due 
on  an  account 
stated  with 
defendant  as 
executor;  but 
a  count  for 
money  paid  for 
the  use  of  the 
defendant  as 
executor  may 
be  joined  with 
a  count  for 
money  due  on 
an  account 
stated  with 
defendant  as 
executor. 

If  goods,  or 
work  and  la- 
bour, are  con* 
tracted  for  in 
the  lifetime  of 
the  testator, 
and  the  contract 
is  completed 
in  the  time  of 
the  executor, 
the  plaintiff 
cannot  recover 
on  tlie  common 
counts  for  goods 
sold  and  work 
and  labour,  but 
must  declare 
specially. 


Corner  Executor  v.  Showe  Executor. 

Assumpsit.— First  count  for  goods  soU  and  delivered 
by  (he  plaintiff  to  the  defendant  as  executor.  Second 
count  for  work  done,  and  materials  provided  by  the  plain- 
tiff for  the  defendant  as  executor.  Third  count  for  mo- 
ney paid  by  the  plaintiff  for  the  use  of  the  defendant  as 
executor.  Fourth  count  for  money  due  on  an  account 
stated  with  the  defendant,  as  executor,  and  tliat  defend- 
ant as  executor,  promised  to  pay.  Pleas,  non-assumpsit, 
and  ne  unques  executor.  The  cause  was  tried  before  the 
Secondary  in  London,  wheq  a  verdict  was  found  for  the 
plaintiff. 

Channellt  in  Michaelmas  Term,  obtained  a  rule  to  ar- 
rest the  judgment,  on  the  ground  that  the  two  first  and 
the  last  counts  were  for  causes  of  action,  for  which  the 
defendant  would  be  personally  liable^  and  could  not  be 
joined  with  counts  charging  him  in  his  representative  cha- 
racter.    He  cited  Ashby  v.  Askby  (a). 

Piatt  shewed  cause.  With  respect  to  the  last  count, 
it  has  been  decided  that  an  executor  may  be  liable  on  an 
account  stated  in  his  representative  character,  Rose  v. 
Bowler  (6),  Ellis  v.  Bowen  (c),  Powell  v.  Graham  (rf).  He 
may  also  be  liable  as  executor  for  work  and  labour,  for  if 
he  neglect  to  give  orders  for  the  funeral  of  the  testator, 
and  have  sufficient  assets  for  that  purpose,  the  law  will 
imply  a  promise  to  pay  the  person  ^ho  furnishes  the 
funeral  in  a  manner  suitable  to  the  testator*s  degree  and 
circumstances,  Tttgwellv.  Heyman  (^),  Rogers  v.  Price  (f). 
If  an  action  were  brought  by  a  creditor  of  the  testator,  he 


(a)  7  B.  &  C.  444. 
{b)  1  H.  Black.  10?. 
(c)  Forrest,  98. 


{d)  7  Tttunt.  680. 
{e)  3  Camb.  29S. 
(/)  3  Y.  &  J.  28. 
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might  give  in  evidence  a  payment  for  the  funeral.  The  1838. 
charging  him  as  executor,  is  a  benefit  to  himi  as  it  gives 
him  a  claim  upon  the  assets*  Unless  the  contract  stated 
on  the  record  is  impossible  there  is  no  misjoinder,  and 
there  is  nothing  impossible  in  an  executor  saying  that  he 
will  not  be  personally  responsiblCi  but  that  the  creditor 
must  depend  upon  the  estate  for  payment  [Parke,  B. — 
Can  an  executor  contract  to  make  himself  liable  in  his  re- 
presentative character  only  ?  Alderson,  B. — It  is  clear 
he  cannot  be  charged  for  money  had  and  received  by  him 
as  executor,  and  his  saying  that  he  would  not  be  person- 
ally liable  could  make  no  difference.]  Suppose  a  man 
contract  for  work  to  be  done,  and  before  it  is  done  the 
party  dies,  is  not  his  executor  liable  for  it  when  after- 
wards completed  ?  [Parke,  B. — In  that  case  the  declara- 
tion should  state  the  contract  with  the  testator,  that  the 
work  was  incomplete  at  the  time  of  his  death,  and  finished 
afterwards^  and  that  defendant  as  executor,  then  promised 
to  pay.] 

Channell,  contri. — The  question  is,  first,  whether  an 
executor  can  be  liable  as  such  for  work  and  labour,  and 
secondly^  whether  the  form  of  pleading  is  right.  Rogers 
v.  Price  does  not  affect  the  present  case ;  it  is  doubtful 
whether  the  grounds  of  that  decision  can  be  supported. 
There,  Garrow,  B.,  in  delivering  judgment,  says:  "Sup- 
pose a  person  to  be  killed  by  accident  at  a  distance  from 
home,  what  in  such  a  case  ought  to  be  done?  The  com- 
mon principles  of  decency  and  humanity,  the  common  im- 
pulses of  our  nature,  would  direct  every  one  as  a  prelimi- 
nary step  to  provide  a  decent  funeral,  at  the  expense  of 
the  estate.  It  is  not  necessary,  in  that  or  in  any  other 
case,  to  wait  until  it  can  be  ascertained  whether  the  de- 
ceased has  left  a  will,  or  appointed  an  executor,  or,  even 
if  the  executor  be  known,  can  it,  when  the  distance  is 
greater,  be  necessary  to  have  communication  with  that  ex- 

VOL,  Vf.  R  R  D.  p.  c. 
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1938.        ecutor  before  any  step  is  taken  in  the  performance  of 
CoaNsa       those  last  offices  which  require  immediate  attention."  This 
•-  doctrine  seems  to  have  been  disapproved  of^  in  Lucy  ▼• 

Walrond  {a).  The  words, ''  as  executor"  in  the  first  two 
counts  muit  be  rejected  as  surplusage.  lAlderson,  B.— 
Might  there  not  be  a  case  like  that  put  by  Mr.  Platif  in 
which  an  executor  says  :  ''I  will  not  be  personally  re- 
sponsible, but  only  to  the  extent  of  the  assets?*']  In  that  case 
it  would  be  necessary  to  declare  as  upon  a  conditional 
contract  Suppose  the  case  of  a  single  count  for  goods 
sold  to  the  defendant,  as  executor ;  could  he  plead  plene 
administravit  T  and  if  not,  it  follows  that  he  is  liable  in  his 
personal  character.  This  difficulty  is  adverted  to  by  Htd^ 
loeif  B.,  in  Rogers  v.  Price*  [Lord  Abinger^  C.  B. — 
Suppose  a  party  contracts  with  another  to  build  him  a 
house,  and  the  latter  dies  before  the  house  is  finished, 
and  the  builder  goes  on  and  completes  it,  in  what  way  is 
he  to  charge  the  executor?]  There,  the  executor  would 
be  liable  to  pay  out  of  the  assets.  Marshall  v.Braad* 
hurst  (i),  is  the  converse  of  that  proposition.  There  are 
eases  in  which  a  plaintiff  may  sue  either  in  his  individual 
or  bis  representative  character,  but  there  is  no  case  in 
which  a  defendant  can  be  so  sued.  When  work  is  completed 
subsequently  to  the  death  of  the  testator,  the  money  when 
recovered  would  be  assets.  [Alderson,  B.— Work  done 
by  the  plaintiff  as  executor,  is  work  done  for  the  testator, 
so  that  it  would  seem  to  follow,  there  should  be  a  special 
count.]  Here,  there  are  counts  to  which  the  same  plea 
and  the  same  judgment  are  not  applicable. 

Cur.  adv.  vult* 

Parkb,  B.,  now  delivered  the  judgment  of  the  Court. — 
This  was  a  motion  in  arrest  of  judgment)  on  the  ground 
of  a  misjoinder  of  counts.    The  declaration  contained  four 

(a)  3  Ding.  N.  C.  841.  (6)  1  G.  ft  J.  403. 
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oounts  in  indebitatis  assumpsit;  the  first  count  stating  1838. 
the  defendant^  as  executor^  to  be  indebted  to  the  plaintiff 
for  goods  sold  and  delivered  by  the  plaintiff  to  the  defend- 
ant as  ewectUor ;  the  second  for  work  and  labour  per* 
formed,  and  materials  supplied  to  the  defendant  as  exeeu* 
tor;  the  third  for  money  paid  for  the  use  of  the  defendant 
as  sxeeuioTf  and  the  fourth  for  money  found  to  be  due 
from  the  defendant  as  executor  to  the  plaintiff  on  an  ac- 
count stated ;  and  it  was  alleged i  that  the  defendant  as 
executor  promised  to  pay. 

To  this  declaration^  there  were  two  pleas-— N on  assump- 
sit, and  na  unques  executor ;  and  on  issue  joined,  a  ver- 
dict was  found  for  the  plaintiff  with  general  damages. 

The  objection  was,  that  there  was  a  misjoinder  of  counts, 
the  last  being  clearly  for  a  debt  due  from  the  defendant 
in  bis  representative  character:  Ashby  v.  Ashby,  The 
third  count  was  admitted  to  be  for  a  debt  which  might  be 
due  from  the  defendant  in  that  character,  for  which  the 
same  case  oi  Ashby  v.  Ashby  is  an  authority,  and  there- 
fore that  count  is  not  improperly  joined  with  the  last. 

But  the  first  two  counts,  it  was  contended,  must  neces* 
sarily  be  for  debts  due  from  the  defendant  in  his  awn 
right,  as  no  goods  could  be  sold  or  work  performed  for 
another  in  his  representative  character. 

To  that,  it  was  answered,  first,  that  goods  sold  for  the 
purpose  of  a  funeral,  and  the  expenses  attending  it,  might 
be  due  from  the  executor  as  such,  and  the  two  cases  of 
Tugwell  V.  Heymany  before  Lord  Ellenborough,  and  Ro- 
gers V.  Price,  in  this  Court,  were  cited  as  authorities,  and 
secondly,  that  if  goods  were  contracted  to  be  sold  to  the 
testatpr,  or  work  agreed  to  be  done  for  him,  and  the 
goods  were  delivered  to  or  the  work  completed  for  the 
executor,  such  demands  might  be  recovered  against  the 
executor  in  his  representative  character  under  the  first 
two  counts. 

With  respect  to  the  two  cases  above  cited,  it  was,  no 

rr2 
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1838.        doubt,  decided  by  them  that  there  is  an  implied  promise 
„  ^  on  the  part  of  an  executor  who  has  assets,  to  pay  the  rea- 

V.  sonable  expense  of  such  a  funeral  of  his  testator  as  is  suit- 

able  to  his  degree  and  circumstances.  It  was  contended, 
however,  at  the  bar,  that  those  decisions  were  against  a 
prior  authority  and  were  wrong — (a  question  upon  which 
it  is  not  necessary  for  us  to  give  any  opinion)  but  if  they 
were  right,  the  only  point  really  determined  was,  that  the 
law  implies  a  contract  on  the  part  of  the  executor  person^ 
ally,  and  not  in  his  representative  character,  and  we  are 
all  of  that  opinion. 

The  implied  promise  cannot  place  the  defendant  in  a 
different  condition  from  that  of  having  made  an  express  con- 
tract to  the  same  effect,  which  certainly  would  have  bound 
him  personally  only,  and  none  of  the  cases  contain  any 
authority  to  the  contrary.  In  Rogers  y.  Price  the  report 
does  not  give  the  form  of  the  declaration,  it  may  have 
been  against  the  defendant  in  his  own  right.  In  TugweU 
V.  Heyman,  it  seems  to  have  been  against  the  defendants 
as  executors ;  but  the  question,  whether  the  action  would 
lie  against  them  in  thai  character  was  not  raised ;  and  if  it 
had  been  raised,  the  answer  would  have  been  that  if  a 
defendant  could  not,  under  the  circumstances,  be  liable 
for  work  and  labour  done  for  him  as  executor,  those  words 
in  the  declaration  might  be  struck  out  as  surplusage, 
which  they  would  not  be  in  a  case  in  which  the  defendant 
could,  in  any  supposition,  be  liable  in  that  character  to 
the  contract  declared  upon. 

In  a  recent  case  of  Lacy  v.  fVaUrond,  in  which  the  de- 
claration was  against  the  defendant  as  administrator,  for 
the  expenses  of  a  funeral,  the  point  was  not  discussed, 
but  the  case  was  decided  on  the  ground  of  the  payment  of 
money  into  court.  We  think,  therefore,  that  the  first  two 
counts  cannot  be  supported,  on  tlie  ground  that  an  execu- 
tor, as  such,  cannot  be  made  liable  for  the  funeral  ex- 
penses of  a  testator. 


Shows. 
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Nor  do  we  think  the  plaintiff  could  have  recovered  un«-         1838. 
der  the  first  two  counts,  if  the  goods  or  work  and  labour       ^ 
had  been  contracted  for  by  the  testator  and  the  contract       ^  «. 
completed  by  the  plaintiff  in  the  time  of  the  executor*    In 
one  of  these  counts  the  goods  are  stated  to  have  been  sold 
to  the  defendant,  and  in  the  other  the  work  and  labour 
performed  for  him  at  his  request,  and  neither  of  these 
averments  would  be  true.     In  order  to  recover  upon  this 
supposed  state  of  things  the  counts  should  have  been  dif- 
ferently framed. 

We  are  therefore  of  opinion,  that  the  first  two  counts 
are  necessarily  for  debts  due  from  the  defendant  in  his 
own  right,  and  consequently  there  is  a  misjoinder,  and 
the  rule  must  be  absolute  to  arrest  the  judgment. 

Rule  absolute. 


Ball  v.  Blackwood. 

X  HIS  was  an  action  by  the  indorsee  against  the  acceptor  in  an  action 
of  a  bill  of  exchange.  A  capias  had  issued  against  the  a^ptor^ofa 
defendant  directed  to  the  sheriff  of  Worcestershire,  but  biiufexciiangc 

the  shenff  is 

he  had  been  guilty  of  negligence  in  not  arresting  the  de-  entitled  to  stay 
fendant.and  proceedings  were  in  consequence  commenced  ^'Tenc^? 
against  him.     He  subsequently  applied  to  a  Judge  at  **p'j^'p^^^^ 
chambers  to  stay  proceedings  upon  payment  of  debt  and  of  the  debt  and 
costs,  to  be  taxed  by  the  Master,  when  an  order  was  made  action  only. 
to  that  effect. 

R.  V.  Richards  moved  to  amend  the  order  by  directing 
the  Master  to  tax  the  plaintiff  the  costs  of  the  drawer  as 
well  as  the  acceptor  of  the  bill.  Until  the  case  of  The 
King  v.  The  Sheriffs  of  London  (a),  in  the  cause  o(  Hoi- 
Her  V.  Clarkf  it  had  always  been  the  practice,  where  an 

(a)  2  B.  &  Al.  192. 
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1838.        attsehtnent  had  been  obtained  in  nn  action  against  the 
acceptor  of  a  bill  of  exchange,  to  stay  proceedings  upon 
V.  condition  only  of  the  sheriff  paying  the  costs  of  any  actions 

commenced  against  the  drawer  or  indorsers  of  the  bill. 
[Parket  B.-*It  is  difficult  to  understand  upon  what  prin- 
ciple the  courts  held  tiie  sheriff  liable  for  the  costs  in  the 
other  actions.  The  case  cited ,  is  founded  in  good  sense, 
and  I  see  no  reason  why  we  should  decide  against  it] 
In  jRej;  V.  T/ie  Sheriff  of  London,  in  a  cause  o{  Lazarus 
V.  Tanner  (a),  where  the  sheriff  h&d  taken  a  bail-bond 
executed  by  only  one  surety^  the  Court  refused  to  set 
aside,  even  on  payment  of  costSi  an  attachment  which  had 
issued  against  him  for  not  bringing  in  the  body.  If  the 
acceptor  of  a  bill  applies  to  stay  proceedings,  he  is  obliged 
to  pay  the  costs  in  the  actions  against  the  drawers  and 
indorsers  :  Smith  t.  Woodcock,  Same  v.  Dudley  (b). 

Parke,  B.— The  case  of  Tfie  King  v.  The  Sheriff  of 
London,  in  the  cause  of  Hollier  ▼•  Clark,  is  an  authority 
that  the  sheriff  is  to  pay  no  more  than  what  the  plaintiff 
could  hare  recovered  in  an  action  against  the  acceptor. 

Alderson,  B. — It  is  difficult  to  understand  how  the 
ease  of  Smith  r.  Woodcock  ever  prevailed.  The  sheriff 
asks  for  no  indulgence,  he  rather  does  a  favour  by  paying 
the  debt  sooner  than  the  plaintiff  would  otherwise  have 
obtained  it. 

Rule  refused. 

(a)  2  BiDg.  227^ 
(h)  4  T.  R.  691.    See  the  rule  of  T.  T.  1  Vict.  peit. 
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Emmctt  v»  Standen. 

JLlEBT. — The  declaration  contained  counts  for  hone-  Totdeetonttoo 

meat  and  stabling,  carriages  kept»  the  hire  of  horses  and  e^L  to 'be  duc^ 

carriages^  and  for  money  due  on  an  account  statedi  and  it  ^^^t£^e%Tfend- 

alleged,  ''that  althouab  the  defendant  bad  paid  the  plain-  ant  pleaded,  1st, 

,  '^  M  to  all  the  iDO- 

tiff  parcel  of  the  said  monies,  yet  the  residue,  amounting  met  in  the  de- 
to  62/.,  is  still  due.*'  Pleas,  first,  as  to  all  the  monies  in  tioMd,^!lm^t" 
the  declaration  mentioned,  except  as  to  lOL  I3««,  parcel  ••toio^i3«. 

'  »^  •^  nunquam  inde- 

&C.5  nunquam  indebitatus ;  secondly,  as  to  the  sum  of  Utatus ;  2ndi7, 
10/.  1S«.,  parcel  &c*,  payment;  thirdly,  as  to  the  sum  of  paymem;  Srdiy, 
lOi  IS*.,  parcel  &c.,  the  defendant  says  that  the  plaintiff  ^y^"f  p/'j;;^ 
ought  not  further  to  maintain  his  action  in  respect  thereof,  'u™  i°^  ^°f^ 
because  the  defendant  now  brings  into  Court  the  sum  of  did  not  reply  to 
10/.  lSi.f  ready  to  be  paid  to  the  plaintiff.  And  the  de-  pieu^bDt're- 
fendant  further  says,  that  he  is  not  indebted  to  the  plain*  f  """^  '^^  ^^\ 

^  ^  third,  accept- 

tiff  in  a  greater  amount  than  the  said  sum  of  lOA  ISj.,  in  ing  the  money 
respect  of  the  causes  of  action  in  the  declaration  men*  in  fuii  latbfae* 
tioned,  so  far  as  the  same  causes  of  action  relate  to  the  charge  oftbe 
sum  of  10/.  13#.|  parcel  Aa^  in  the  introductory  part  of  "^^^^  ^^^^ 

...  .  The  defendant 

this  plea  mentioned.  signed Jadgmcnt 

As  to  the  first  and  second  pleas,  the  plaintiff  did  not  "i^^^otT^l 
reply.    Replication  to  the  third  plea—"  That  the  plain-  JJ||j**g„*j  •{j^. 
tiff,  inasmuch  as  he  admits  that  the  defendant  never  was  ^Heid,  on  mo- 
indebted  to  him  in  respect  of  the  debt  in  and  by  the  de-  aside,  that  the 
deration  demanded,  to  a  greater  amount  than  the  said  |^fuiar°^^^ 
sum  of  10/.  13s.  paid  into  Court,  he  freely  here  in  Court 
accepts  the  said  sum  of  10/.  1S#.  in  full  satisfaction  and 
discharge  of  the  debt  in  and  by  the  declaration  demanded, 
and  of  all  damages  by  him  sustained  by  reason  of  the  de- 
tention thereof. 

The  particulars  of  demand  gave  credit  for  IQL  Mi.^  and 
claimed  a  balance  of  12/.  \\s.  GcL 

The  defendant  baring  signed  judgment  of  non  pros,  for 
want  of  a  replication  to  the  two  first  pleas,  V.  Lee  ob- 


592  CASES  ON  POINTS  OF  PRACTICE,  EXCH. 

1838.        tained  a  rule  to  set  aside  the  judgment  for  irregularity, 
^^      against  which 


9. 
STAND£N'. 


JV.  Clarke  shewed  cause. — ^This  case  is  distinguishable 
from  Coaies  v.  Stevens  [a\  since  there,  the  money  was  paid 
into  Court  upon  the  whole  declaration.  Here,  there  are 
two  pleas  wholly  unanswered.  This  being  an  action  of 
debt,  it  was  necessary  to  plead  payment  of  the  sum  ad- 
mitted in  the  particulars :  Ernest  t.  Brown  (&)•  In  Top- 
ham  V.  Kidmore  (e),  which  was  an  action  of  assumpsit  for 
goods  sold  and  delivered,  the  defendant  pleaded,  first, 
except  as  to  65/.  1^.  6c/.,  non  assumpsit;  as  to  9Hl.  \%s* 2d. 
part  of  the  last  mentioned  sum,  payment  before  action 
brought ;  as  to  18/.,  further  parcel  of  the  said  sum,  pay- 
ment into  Court  of  that  amount ;  and  as  to  the  residue,  a 
set-off.  The  plaintiff  replied,  accepting  18/.  in  satisfaction 
of  his  whole  demand,  taking  no  notice  of  the  other  pleas. 
The  Court  gave  leave  to  the  defendant  to  sign  a  judgment 
of  non  pros,  unless  the  plaintiff  amended  his  replication 
on  payment  of  costs,  or  consented  to  taxation  of  costs  as 
upon  a  nol.  pros,  in  respect  of  the  unanswered  pleas. 

F.  Lee  central. — The  action  being  brought  for  the  ba- 
lance of  an  account  it  was  not  necessary  to  plead  pay- 
ment. [Parke,  B. — You  have  brouglit  this  mischief  up- 
on yourself  by  claiming  in  your  declaration  621.  when  only 
W.  Us,  6d.  is  due.]  By  the  19th  rule  of  H.  T.  4  Will  4, 
a  party  is  only  entitled  to  costs,  when  he  accepts  the  sum 
paid  into  Court  in  full  satisfaction  of  his  whole  demand. 

Parke,  B. — Here  are  the  pleas  of  nunquam  indebitatus 
and  payment  unanswered ;  those  pleas  must  l;e  ilisposed 
of  some  how  or  other.     If  you  do  not  choose  to  go  to  trial 

(a)  Aote,  Vol.  3,  p.  784.  (6)  3  Bing.  N.  C.  674. 

(c)  Ante,  Vol.  5,  p.  676. 
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you  must  be  non  pressed.    The  case  differs  from  Coates        1838. 
V.  Stevens^  because  there,  the  money  was  paid  into  Court 
in  satisfaction  of  the  whole  demand :  it  resembles  the  case 
of  Topham  t.  Kidmore. 

Rule  discharged. 


Mills  v.  Stevens. 

XRESPASS  for  breaking  and  entering  the  plaintiff* 's  To  a  declantion 

dwelling-house,  and  seising  and  distraining  his  goods. —  b^iringan? 

The  defendant  pleaded,  as  to  the  breaking  and  entering  ^"^^"."s  the 

the  house,  leave  and  licence ;  and  as  to  the  residue  of  the  d«reiiing-hoiiMy 

cause  of  action,  not  guilty.     A  verdict  was  found  for  the  g^odsMhifde^ 

plaintiff;  with  6rf.  damages,  and  the  learned  Judge  cer-  [g°t*?hi*b7wk.' 

tified  to  deprive  the  plaintifF  of  costs.  ins  end  enter- 

ing,  leare  and 
licence;  and  ai 

Butt  moved  for  a  rule  nisi  that  the  Master  tax  the  *^!t'J^l^^ 

plaintiff  his  full  costs  notwithstanding  the  Judge's  cer-  tion,  not  goUty. 

^  ^  A  verdict  wa* 

tincate.    He  referred  to  PurneU  v.  Young  (a),  and  Smith  found  for  the 

V.  Edwards  (6).  6A  dUmaJii!^ 

and  the  Jndge 
certiBed :— • 

Parke,  B. — In  Wright  v.  Piggin  (c)  it  was  held  that  HeU,  that  the 

you  must  look  to  the  record  to  know  if  the  plea  necessarily  power  to*dertify, 

raises  the  question  of  title.    It  is  true  that  under  the  plea  |h3t^^Ml!^"* 

of  not  guilty  the  title  might  have  been  in  issue,  inasmuch  ^o"  of  tide  was 

,  in  iaiue. 

as  the  question  might  have  arisen  whether  the  defendant 

was  landlord  of  the  premises,  but  that  does  not  appear  to 

have  been  the  case. 

Rule  refused. 

(a)  Ante,  p.  347.  (^)  Ante,  Vol.  4,  p.  621. 

(c)  2  Y.  &  J.  544. 
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If,  in  an  action 
ex  contractu, 
the  defendant 
pleads  in  denial 
or  discliarge  of 
the  action,  and 
also  paya  money 
into  court,  each 
issue  must  ne« 
Terthelesa  be 
tried  at  if  it 
stood  alone  on 
Um  record. 


Fischer  v.  Aid£. 

Assumpsit.— The  declaration  stated  that  by  an  agree- 
ment made  between  the  plaintiff  and  the  defendant,  the 
defendant  engaged  the  plaintiff  as  a  courier  or  travelling 
servant,  for  five  months,  at  the  salary  or  wages  of  ten  gui- 
neas per  month,  and  that  in  case  the  defendant  should 
discharge  the  plaintiff  before  the  end  of  the  five  months, 
then  the  defendant  undertook  to  pay  the  plaintiff  the  sum 
of  fifty  guineas,  and  his  expenses  from  Carlsbad  to  Eng* 
land  or  Paris :  it  then  alleged  mutual  promises,  and  that 
the  plaintiff  entered  into  the  service  of  the  defendant,  and 
continued  in  her  service  in  the  capacity  aforesaid,  for  the 
space  of  two  months,  and  travelled  with  the  defendant  to 
Carlsbad  :  that  defendant,  on  the  17th  of  January,  1838, 
discharged  the  plaintiff  from  her  service  and  refused  to 
pay  him  the  said  sum  of  fifty  guineas,  or  the  expenses  of 
his  journey  back  from  Carlsbad  to  England  or  Parit» 
There  was  also  a  count  for  b2L  lOs.  for  wages  as  a  servant* 
The  defendant  pleaded  first  to  the  first  count,  except  at 
to  the  sum  of  21/.,  parcel  of  the  sum  of  52L  lOs.  in  that 
count  mentioned,  that  during  the  time  of  service,  the 
plaintiff  improperly  absented  himself,  and  left  the  defend- 
ant without  her  consent,  and  did  not  return  to  the  service 
of  her  the  defendant :  without  this,  that  the  defendant  die- 
charged  the  plaintiff  from  her  service  modo  et  forma* 
Secondly,  as  to  the  first  count,  except  as  to  the  sum  of  Sll., 
parcel  &c.,  that  plaintiff  refused  to  obey  the  lawful  com* 
mands  of  the  defendant.  Thirdly,  to  the  second  count, 
except  as  to  the  sum  of  211.,  parcel  &c.,  non-assumpsit. 
Lastly,  to  the  whole  declaration,  a  payment  into  court 
of  34/.  I8s.  to  which  the  plaintiff  replied  damages  ultra. 

At  the  trial  before  Parke,  B.,  at  the  Middlesex  Sittings 
afler  Hilary  Term,  a  verdict  was  found  for  the  defendant  on 
the  second  and  third  issues,  and  for  the  plaintiff  on  the  others. 
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It  was  contended  by  the  counsel  for  the  plaintiflPi  that  the         1898. 
plea  of  payment  into  court  admitted  the  contraot,  and  that 
therefore,  the  plaintiff  was  entitled  to  a  verdict  for  the  full  vT 

amount  Tl)e  learned  Judge  reserved  leave  to  enter  a 
verdict  for  52L  10#.|  or  for  nominal  damages,  if  the  Court 
should  think  the  defendant  entitled  to  recover  on  the  plea 
of  payment  into  court. 

Erie,  and  W.  H.WaUan  shewed  cause.-^The  ftlk  men- 
tioned in  the  second  count,  is  a  claim  for  the  same  services 
as  are  mentioned  in  the  first  count.  There  is  no  admis- 
sion upon  the  face  of  the  declaration  that  two  twenty*one 
pounds  are  due.  If  there  had  been  no  plea  of  payment 
into  court,  the  plaintiff  could  not  have  signed  judgment. 
It  is  clearly  unnecessary  to  specify  how  much  is  paid  in 
upon  each  count,  as  the  defendant  does  not  admit  any 
precise  sums  to  be  due,  but  only  that  some  amount  of  da- 
mages had  become  due  upon  the  whole  declaration,  and 
which  damages  must  be  proved,  Jourdain  v.  Johnson  (d). 
In  Mee  v.  Tomlinson  (6),  the  pleader  endeavoured  to  avoid 
the  difficulty  by  saying  that  the  sums  of  money  in  the  dif- 
ferent counts  were  one  and  the  same,  and  not  other  and 
different  debts.  Suppose  a  judgment  by  default  and  a 
writ  of  inquiry  issued,  the  plaintiff  could  not  in  that  case 
recover  the  two  sums.  [Parke^  B. — Here  is  a  count  for 
wages:  now- the  plea  of  payment  into  court  admits  some 
wages  to  be  due,  not  exceeding  twenty-one  pounds.]  It 
is  the  intention  to  apply  this  plea  to  the  parts  of  the  de- 
claration unanswered.  Under  a  plea  of  payment  of  money 
into  court,  and  that  defendant  was  not  indebted  beyond  that 
suni}  it  is  competent  to  make  any  defence  which  would 
have  been  applicable  to  the  plea  of  nil  debet,  Finleyton  v. 
Mackenxie  (c).    Payment  of  money  into  court  on  a  pro- 

(a)  2  C.  M.  &  R.  664.  (6)  4  Adol.  k,  £.  262. 

(c)  3  BiD|r.  N.  C.  824. 
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1838.        missory  note^  payable  by  instalments,  is  only  an  admission 
PiscRE         ^^^^  money  to  the  amount  paid  in  is  due  upon  the  note ; 
«•  it  does  not  bar  the  statute  of  limitations,  as  to  a  further 

sum  claimed  to  be  due  on  the  same  note.  Here,  the  plea 
admits  an  agreement  between  the  plaintiff  and  the  defend- 
ant,  and  that  the  latter  served  two  months,  and  that  twenty- 
one  pounds  are  due.  If  the  declaration  had  contained  but 
one  count,  these  pleas  would  have  been  clearly  inconsistent. 
[ParkCf  B. — Supposing  there  had  been  first  a  plea  of  non- 
assumpsit,  and  then  a  payment  of  34/.  into  court,  there 
must  have  been  a  verdict  for  the  defendant ;  but  the  dif- 
ficulty upon  this  record  is,  that  there  is  no  complete 
answer  to  the  whole  cause  of  action.]  There  are  clearly 
inconsistent  pleas  upon  the  record,  and  the  difficulty  is 
caused  by  the  plaintiff*,  who  ought  to  have  demurred. 

Parke,  B. — I  think  I  ought  to  have  directed  the  jury 
that  on  the  plea  of  payment  of  money  into  court,  they 
should  find  a  verdict  for  the  defendant.  As  to  the  other 
point,  all  the  Court  agree  in  the  opinion  thrown  out  in  the 
course  of  the  argument,  that  when  money  is  paid  into 
court  each  issue  ought  to  be  decided  by  itself.  If  the 
plaintiff  chooses  to  leave  upon  the  record  two  inconsistent 
pleas,  viz.  one  in  discharge  of  the  cause  of  action,  and  another 
of  payment  of  money  into  court,  he  must  take  the  conse- 
quences ;  but  the  issues  raised  must  be  tried  by  the  jury. 
Here,  as  to  the  whole  of  the  first  count,  except  an  undi- 
vided portion  for  services  actually  performed,  the  issue  is, 
whether  the  plaintiff  was  improperly  discharged  for  a 
breach  of  the  lawful  order  of  the  defendant.  That  issue 
was  found  for  the  defendant,  but  there  still  remains  an  un- 
divided portion  unansWiered.  Then  the  plea  of  payment 
of  money  into  court  admits  the  cause  of  action  mentioned 
in  the  declaration,  and  that  the  plaintiff^  is  entitled  to  re- 
cover more  than  the  34/.  18«.  paid  into  court.  The  true 
construction  of  the  first  count  is,  that  the  plaintiff  has  a 
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claim>  not  for  any  particular  period  which  he  has  served^  1898. 
but  that  he  has  served  for  the  whole  time,  that  the  real 
cause  of  action  is  complete,  and  that  the  defendant  has 
discharged  the  plaintiff  without  a  reasonable  cause,  and 
that  the  sum  contracted  to  be  given  for  his  services  is  the 
amount  of  damage  which  he  has  sustained  by  the  impro- 
per discharge.  Supposing  the  first  count  contains  enough 
to  entitle  the  plaintiff  to  recover  for  the  whole  period, 
then  I  think  we  must  consider  that  count  as  containing  a 
double  breachj  and  the  defendant,  by  paying  money  into 
court,  admits  such  breach.  This  being  an  agreement  to 
pay  a  stipulated  sum  for  a  stipulated  duty,  the  issues  on 
this  count  must  be  found  for  the  plaintiff.  Then  there 
is  an  undivided  portion  of  the  first  count,  and  a  portion  of 
the  second  count  left  unanswered,  the  question  then  is, 
how  much  the  plaintiff  is  entitled  to  recover  for  that  part; 
we  think  him  only  entitled  to  nominal  damages. 

Alderson,  B. — I  am  of  the  same  opinion.  According 
to  my  view  of  the  case,  had  there  been  no  plea  of  payment 
of  money  into  court,  there  would  have  been  a  complete 
answer  to  the  plaintiff's  claim. 

Rule  accordingly. 


TwEMLOW  and  Others  v.  Asrey  and  Another,  Assignees 

of  Webster,  a  Bankrupt. 

Assumpsit.— The  declaration  stated  that  before  the  Where  there 
making  of  the  agreement  thereinafter  mentioned,  the  plain-  ^nS!e\ee^d^ 
tiffs  were  possessed  of  a  certain  stone-quarry,  and  agreed  f**^**  P^f?  "»«"^ 

*^  ^  ^  •"  °  be  considered  as 

with   Webster,  before  his  bankruptcy,  to  permit  him  to  if  it  stood  alone. 
take  therefrom  such  quantities  of  stone  as  he  might  require  where  in  an 
for  the  purpose  of  building  a  certain  church  which  he  had  gumpslMhe'de- 

fendiint  by  one 
plea  denied  the  contract,  and  by  another  paid  money  into  court,  which  the  plaintiff  accepted  in 
latisfaction,  and  the  jury  found  for  the  defendant  on  the  first  issue: — Heldf  that  the  defendant  wai 
endtled  to  reuin  the  verdict,  notwithstanding  the  second  plea  admitted  the  contract. 
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1838.  undertaken  to  build  at  a  certain  price,  to  wit,  &e« :  that 
Webster,  before  he  became  bankrupt,  agreed  to  pay  for 
the  same,  and  that  in  pursuance  of  the  said  contract,  he 
did  take  therefrom  divers  large  quantities  of  stone  for  the 
said  purpose,  and  was  indebted  to  the  plaintiffs  for  the 
same  in  the  sum  of  50/.,  which  said  sum  was  still  due  and 
owing  to  the  plaintiffs.  The  declaration  then  stated  that 
Webster  became  bankrupt,  and  that  the  defendants  were 
chosen  assignees,  and  that  at  the  time  he  so  became  bank- 
rupt,  the  church  which  he  had  contracted  to  build  was 
unfinished,  and  that  the  defendants,  after  they  became 
such  assignees,  adopted  the  said  contract  of  Webster  to 
build  the  said  church,  and  agreed  to  continue  and  to  fulfil 
the  contract  made  by  Webster,  and  thereby,  as  assignees 
as  aforesaid,  became  and  were  liable  to  and  were  bound 
by  all  the  equities  which  Webster  stood  under  with  re^^ 
spect  to  the  said  contract,  and  one  of  which  equities  was  to 
pay  the  plaintiffs  the  said  sum  of  501.  for  the  said  stone 
which  he  had  so  taken  from  the  said  quarry  of  the  plain- 
tiffs,  and  applied  to  the  building  of  the  said  church :  and 
thereupon,  afterwards,  in  consideration  that  the  plaintiffs 
would  permit  them  as  assignees  to  take  such  quantities  of 
stone  from,  the  said  quarry  as  might  be  necessary  for  com- 
pleting the  said  contract  so  adopted  by  them,  they  pro- 
mised to  pay  the  plaintiffs  the  50/.  for  the  stone  taken  by 
Webster  before  he  became  a  bankrupt,  and  also  for  such 
quantities  of  stone  as  they,  the  assignees,  should  thereafter 
take  for  the  purpose  of  building  the  church,  and  complet- 
ing the  contract.  Averment,  that  they  took  from  the 
quarry  a  certain  quantity,  to  wit,  &c.,  and  became  liable 
to  pay  for  that  together  with  the  aforesaid  sum  of  50/., 
the  sum  of  95/.  in  the  whole.  Breach,  non-payment  of 
that  sum  or  any  part  thereof.  Pleas — ^first,  as  to  the  said 
causes  of  action  so  far  as  they  relate  to  the  said  supposed 
promise  first  mentioned,  and  which,  it  is  alleged,  that  the* 
defendants,  as  assignees,  promised  to  pay  for  the  said 
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quantities  of  stone  taken  by  Webster^  to  wit,  the  sum  of        1838. 

50/.  that  the  defendants  did  not  promise  modo  et  forma. 

Secondly,  as  to  the  residue  of  the  said  causes  of  action, 

payment  into  court  of  6&  IXs*  lid. 

The  plaintiffs  replied  by  accepting  that  sum* 

The  cause  was  tried  before  Alderson,  B.,  at  the  Spring 

Assizes  for  the  county  of  Stafford,  when  the  jury  found  a 

verdict  for  the  defendants  on  the  first  plea. 

jR.  F*  Richards  had  obtained  a  rule  to  shew  cause  why 
the  verdict  sliould  not  be  set  aside  on  the  ground,  that  the 
payment  of  money  into  court  upon  one  breach,  admitted 
the  contract  alleged,  and  that  the  finding  of  the  jury  on 
the  first  issue,  which  negatived  the  contract,  was  incon* 
tistent  with  the  admission  on  the  record.  He  cited  Dyer 
▼•  Aihton  (a),  in  which  it  was  held  that  when  two  breaches 
were  assigned  in  one  count  of  a  declaration  upon  a  con* 
tract,  and  the  defendant  paid  money  into  court  upon  one 
of  them,  he  thereby  admitted  the  whole  contract  as  set  out 
in  that  count. 

On  the  case  being  called  on  for  argument, 

Aldbrson,  B.,  said* — This  case  does  not  seem  distin- 
guishable from  Fischer  y.JidS  (6)  already  decided  in  this 
Court*  The  principle  there  laid  down  was,  that  each  plea 
must  be  taken  separately,  and  considered  as  if  it  were  the 
only  plea  on  the  record.  The  rule  must  therefore  be  dis- 
charged. 

BoLLAND,  B«,  concurred. 

Rule  discharged. 

(a)  1  B.  &  C.  3.  ih)  Ante,  p.  694. 


GOO 


COURT  OF  COMMON  PLEAS. 

Caster  ^Stcm, 

IN  THE  FIRST  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Parsons  r.  Pitcher. 

Where  a  ptrty  PT  •  U.  WATSON  shewed  cause  against  a  rule  which 
nWew  of  the  ^^^^  heen  obtained  for  a  review  of  the  taxation  in  this  case. 
^^""f^*  The  taxation  arose  out  of  a  decision  of  this  Court  on  a 

and  the  tazatioii 

{•referred  back   rule  in  the  Same  action  during  last  term  (a),  and  it  waj  a 

to  the  Master,  i  i         i   .     . «%  .  .  .  l 

he  it  not  en-  casc  wberc  the  plamtin  brought  an  action  to  recoTcr  the 
^^oTihVnile  «"™  ^f  1^»  »n«*  t'»e  defendant  offered  him  13/.  in  satis- 
upon  which  the   faction  of  his  demand.    He  refused  to  accept  it,  however, 

review  is  sought  . 

for  and  obtained,  and  subsequently,  on  his  proceeding  with  the  action,  the 

defendant  obtained  an  order  for  the  payment  of  1 12. 8^. 
into  court,  which  the  plaintiff  accepted  in  satisfaction  of 
his  demand,  and  it  was  held,  on  the  authority  of  James  v. 
Raggett  (6),  that  the  plaintiff  was  entitled  to  his  cosU  in- 
curred only  up  to  the  time  at  which  the  order  was  made. 
The  ground  on  which  the  present  rule  was  obtained  was, 
that  the  Master  in  taxing  the  costs  allowed  the  costs  of 
that  rule;  and,  that  even  supposing  him  to  have  been 
right  in  so  doing,  he  had  taxed  some  items  upon  the 
higher  instead  of  on  the  lower  scale,  the  amount  recovered 
being  less  than  20/.  It  was  now  submitted,  that  the  costs 
of  the  former  rule  were  costs  in  the  cause,  incurred  sub- 
sequently to  the  order  for  the  payment  of  the  money  into 
court,  and  that  they'  were  therefore  properly  allowed  to 
the  defendant.  It  was  clear  that  the  rule  did  not  seek  for 
the  rectification  of  an  error  in  allowing  items  which  ought 

(a)  Ante,  p.  432.  W)  2  B.  ^  Aid.  776. 
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not  to  have  been  allowed,  but  it  sought  that  the  principle  1839. 
on  which  the  costs  were  to  be  taxed  should  be  established, 
for  which  purpose  an  application  to  the  Court  was  neces- 
sary. In  the  cases  o{  James  v.  Raggett,  Marryott  y. 
Clapp  (a)i  and  Hale  v.  Baker  (6),  it  was  clear  that  the 
Master  could  not  tax  the  costs  to  the  party  of  his  own 
accord,  and  a  special  application  to  the  Court  became  ne- 
cessary, and  the  same  rule  applied  here.  The  former  rule 
did  not  ask  for  costs,  and  it  was  not  in  the  nature  of  an 
interlocutory  proceeding,  but  it  was  a  mode  of  obtaining 
final  judgment  in  the  cause.  With  regard  to  the  objec- 
tion as  to  the  costs  being  taxed  on  the  higher  scale,  it 
could  have  no  weight  here,  because  it  was  not  made  before 
the  Master. 

Wilde,  Serjt.,  in  support  of  the  rule,  said  that  he  op- 
posed the  rule  last  term,  not  on  the  general  practice  to  be 
adopted,  but  on  the  particular  facts  of  the  case,  and  his 
objection  was,  that  the  defendant  did  not  avail  himself  of 
the  Judge's  order.  The  case  of  James  v.  Raggett,  how- 
ever, was  cited,  and  the  Court  made  the  rule  absolute  on  the 
general  practice.  That  rule  was  in  terms  a  rule  to  review 
the  taxation  of  costs,  and  it  was  the  universal  practice  that 
the  party  applying  against  such  a  decision  got  no  costs, 
and  it  was  so  also  on  a  reference  to  taxation. 

TiNDAL,  C.J. — The  general  rule,  I  always  thought, 
was,  that  if  a  case  was  referred  back  to  the  Master  no 
costs  were  allowed,  and  if  this  case  had  been  decided  upon 
its  own  particular  facts,  the  Court  would  have  ordered 
costs.  The  rule  must  be  absolute  on  the  first  ground, 
but  as  the  other  objection  was  not  made  before  the  Master, 
it  must  be  discharged  as  to  that. 

Rule  accordingly. 

(fl)  Ante,  Vol.  1,  p.  /OJ.  {b)  Aule,  Vol.  2,  p.  126. 

VOL.  vu  as  D.  p.  c* 


eof 


CASB8  OM  POlNtt  Of  PftACTfCE,   C.  P. 


Where  a  rale 
for  an  attach* 
meot  has  been 
itnied  against 
the  plaintiff  for 
non-payment  of 
costs  pursuant 
to  the  Master's 
aOoeatMr,  for 
not  proceeding 
to  trial,  and  he 
inbsequeotly 
pays  the  costs  as 
well  as  the  costs 
of  the  attach- 
ment,  if  it  ap- 
pears that  the 
original  role  re- 
quiring the  costs 
to  be  paid  di- 
rected them  to 
be  paid  to  the 
defendant,  and 
the  demand  is 
made  by  his 
attorney,  the 
Court  will  not 
consider  the 
plaintiff  to 
be  in  con- 
tempt, but  will 
order  the  costs 
of  the  attach- 
ment to  be  re- 
paid to  him. 


Mason  Administrator  9.  Whitbhouse. 

wTHA  TEL  Y  shewed  cause  against  a  rule  obtained  by 
R.  F.  Rufhmrds  for  setting  aside  a  rule  of  this  Court  of 
the  ISth  of  January^  for  reattachment  for  a  contempt  in  the 
Bon-paymctit  of  eosts  pursuant  to  the  Master's  allocatur^ 
and  also  the  writ  issued  thereon ;  and  also  for  the  repay- 
ment by  the  defendant  of  7/.  I5s.  5d.  paid  as  the  costs  of 
the  said  attachment,  and  for  the  payment  by  the  defend- 
ant to  the  plaintiff  of  his  costs  occasioned  by  being  taken 
into  custody  for  the  contempt.  It  appeared,  that  on 
Friday,  the  SZad  of  December,  1837,  the  defendant's  at- 
torney called  on  the  plaintiff,  and  served  him  with  a  copy 
of  a  rule  of  Michaelmas  Term  for  the  payment  of  costs 
oceasbned  by  his  not  proceeding  to  trial,  and  also  at  the 
same  time  with  a  -copy  of  the  allocatur,  whereby  the  sum 
of  411, 17t.  was  allowed  as  the  defendant's  costs  of  the 
day,  and  the  question  was,  whether  the  money  to  be  paid, 
being  costs  on  an  aUoeaiur,  the  defendant's  attorney 
ought  to  have  had  a  power  of  attorney  from  his  client  to 
enable  him  to  make  the  demand.  It  was  clear  that  the 
application  to  the  plaintiff  must  be  personal  before  any 
proceedings  for  an  attachment  could  be  taken,  but  it  was 
submitted,  that  there  was  no  authority  to  shew  that  the 
demand  might  not  be  made  by  the  attorney.  It  was  ad- 
mitted that  the  rule  required  them  to  be  paid  to  the  de- 
fendant, the  words  "  or  his  attorney  "  not  being  used,  but 
it  was  submitted  that  this  made  no  difference.  A  case 
had  been  decided  in  the  Exchequer  in  the  present  Term, 
where  the  defendant  having  obtained  a  rule  for  the  costs 
of  the  day  for  not  proceeding  to  trial,  the  costs  were 
taxed  and  demanded  of  the  plaintiff  by  the  defendant's 
attorney,  and  the  Court  held  that  that  demand  was  suf- 
ficient to  support  an  attachments    The  costs,  besides. 
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were  of  rigl^t  payable  to  the  attorney  firsti  because  he        1838. 
had  hU  lieo  upon  then*  Maiow 


V. 


TiNDAL,  C,  J.— The  question  is  not,  whether  the  attor-  ^HitMiQUfi. 
ney  may  demand  them  or  not,  but  whether  the  plaintiff  is 
to  be  treated  as  being  in  contempt,  because  he  has  not 
obeyed  the  command  of  the  Court.  The  practice  is,  that 
the  demand  of  costs  shall  be  made  by  the  person  to  whom 
they  are  made  payable  by  the  terms  of  the  rule,  or  by  some 
person  deputed  by  him  by  letter  of  attorney.  Here,  how- 
ever, there  is  no  power  of  attorney. 

Whately* — ^There  is  no  dispute  that  the  money  is  due, 
and  it  has  been  paid ;  but  this  is  an  attempt  to  procure  the 
return  of  a  portion  of  it. 

R.  Fl  Richards,  contri,  eited  BouUon  r.  Coghlan  (a)  on 
the  merits. 

Tin  DAL,  C.  J. — ^Ali  that  the  plaintiff  wants  are  the  costs 
of  the  attachment,  and  I  think  he  is  entitled  to  them. 
The  juatice  of  the  case  is,  that  the  rule  9hould  not  be  ab- 
Boluto  to  the  full  extent. 

Rule  accordingly. 

(a)  1  Scott,  688;  8.  C.  1  Blii|f.  N.  C.  640. 

James  and  Others  r.  Boubmb  and  Others. 

JBlELLY moved  for  a  rule  calling  upon  the  plaintiffs  in  Whereadeda- 
this  action  to  shew  cause  why  the  first  or  the  second  count  [io^rountsTtha 

first  alleging  a 
coDtraet  on  tha  part  of  the  defendants  to  carry  cftrtsUi  goods  from  a  place  beyond  the  seas  to  the 
port  of  London,  and  th€  saoond  ■n«gtng  a  furthar  contract  to  convey  the  goods  from  the  wharf, 
when  they  should  be  landed  in  London,  to  .iht  plaintiA'  warehouse  in  Ironmonger  Lane,  for  a 
fiirther  reward,  the  Court  will  not  strike  out  one  of  the  counts  on  the  ground  of  its  being  in  "  ap« 
pannt  vfiolatioo  "  of  tha  5ch  rule  of  R.  G.  H.  T.  4  WilL  4,  by  which  several  counu  are  forbidden 
to  be  put  on  record,  unless  a  distinct  subject-matter  of  complaint  is  intended  to  be  established  in 
respect  of  each.    (Per  Tindal,  C.  J.,  Park,  J.,  and  Botanquit,  J. ;  CoUman,  J.,  dissentiente.) 
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in  the  declaration  should  not  be  struck  out  under  the  rule 
James         ^^  ^'  '^^  ^'  Will.  4,  s.  6,  (a),  by  which  it  was  provided  that 

V.  "  several  counts  shall  not  be  allowed  unless  a  distinct  sub- 

Bourne. 

ject-mattcr  of  complaint  is  intended  to  be  established  in 
respect  of  each."  It  was  an  action  brought  to  recover  the 
value  of  certain  goods  which  had  been  shipped  on  board 
the  defendants'  vessel  in  Ireland  to  be  conveyed  to  London; 
and  which,  on  their  being  landed  at  a  wharf  in  London, 
were  destroyed  by  fire.  The  declaration  contained  two 
counts.  The  first  alleged  that  the  plaintiffs,  on  a  certain 
day,  at  the  defendants'  request,  caused  to  be  delivered  to 
the  defendants  divers  goods  and  merchandise  to  be  taken 
care  of,  and  safely  and  securely  carried  and  conveyed  by 
the  defendants  in  and  by  a  certain  steam«vessel  of  the 
defendants,  from  certain  parts  beyond  seas,  to  wit,  from 
Belfast  to  Dublin,  and  there  to  be  reshipped  into  a  certain 
other  steam-vessel  of  the  defendants,  and  to  be  by  the 
defendants  carried  and  conveyed  in  and  by  the  said  last- 
mentioned  steam-vessel  from  Dublin  aforesaid  to  London, 
And  there  to  be  delivered  in  the  like  good  order  and  con- 
dition (all  and  every  the  dangers  and  accidents  of  the  sea, 
steam-navigation  of  whatsoever  kind  excepted,)  unto  the 
plaintiff  or  his  assigns,  on  paying  for  the  said  goods  certain 
freight  and  charges,  with  primage  and  average  accustomed: 
and  thereupon  in  consideration  of  the  premises,  and  of  the 
said  freight  and  reward,  the  defendants  then  promised  the 
plaintiffs  to  take  care  of  and  deliver  the  said  goods  and 
merchandise  as  aforesaid.  The  declaration  then  alleged, 
as  a  breach,  the  non-delivery  of  the  goods  in  the  port  of 
London.  The  second  count  alleged  a  similar  employment 
by  the  plaintiffs  of  the  defendants,  and  an  engagement  on 
the  part  of  the  defendants,  in  consideration  of  the  pre- 
mises, to  take  care  of  the  said  goods  at  the  wharf  when 
they  should  be  landed  from  the  said  steam-vessel  at  the 

(a)  Ante,  Vol.  2,  p.  314. 
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port  of  London,  and  to  carry  and  convey  the  same  from 
such  wharf  to  a  place  of  business  of  the  plaintiffs  in  Iron*  ^ 
monger  Lane>  and  to  deliver  the  same  to  the  plaintiffs  in 
a  reasonable  time  for  other  reward  to  the  defendants,  and 
non-delivery  was  alleged  as  the  breach.  An  affidavit  was 
now  produced,  in  which  it  was  sworn  that  there  was  but 
one  contract  and  one  cause  of  action,  and  it  was  therefore 
contended  that  the  case  was  within  the  rule,  as  the  same 
cause  of  action  was  declared  upon  in  two  distinct  counts* 
There  was  but  one  shipment  and  one  contract,  and  both 
counts  referred  to  the  same  goods.  The  case  was  clearly 
within  the  example  given  to  explain  the  rule,  for  it  was 
said  "  counts  founded  on  the  same  contract,  described  in 
one  as  a  contract  without  a  condition,  and  in  another  as  a 
contract  with  a  condition,  are  not  to  be  allowed,  for  they 
are  founded  on  the  same  subject-matter  of  complaint,  and 
are  only  variations  in  the  statement  of  one  and  the  same 
contract.**  The  two  counts  here  had  relation  to  precisely 
the  same  matter,  and  they  were  only  rather  differently 
framed,  and  they  both  referred  to  the  same  contract  and 
the  same  breach.  The  case  had  already  been  before 
Park,  J.^  at  chambers,  who  declined  to  make  any  order 
upon  the  subject. 
A  rule  nisi  having  been  granted, 

Stephen f  Serjt.,  and  Crompion,  on  a  subsequent  day 
shewed  cause. — They  contended  that  this  was  a  matter 
which  could  be  of  no  material  importance  to  the  defend- 
ants,  because  if  one  of  the  counts  should  not  be  established 
in  evidence,  they  would  be  sure  of  their  costs  under  the 
7th  section  of  the  rule  of  court.  There  were  two  distinct 
cases  provided  for  in  the  counts,  that  in  the  first  count  being 
the  ordinary  case  of  a  count  on  a  bill  of  lading,  while  the 
second  alleged  an  undertaking  to  dispose  of  the  goods  in 
a  particular  way,  which  was  independent  of  the  bill  of 
ladingi  and  was  in  fact  a  special  contract  relating  to  a  pe- 
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of  time  subsequent  to  tbat^  to  which  the  bill  of  lading 
would  run.  The  plaintiffs  stood  on  two  different  rights, 
and  it  was  not  inconsistent  with  the  rule  of  court  that  they 
should  do  so*  The  argument  on  the  other  side  must  go 
to  the  extent  that  it  was  a  violation  of  the  rule,  if  there 
were  two  counts  growing  out  of  the  same  transaction.  But 
no  decision  to  that  effect  had  ever  yet  been  given.  The 
object  of  the  rule  was  not  to  restrain  a  party  from  the  use 
of  so  many  counts  as  were  necessary  to  give  him  a  fair  op* 
portunity  of  recovering  that  which  was  due,  but  to  prevent 
the  useless  prolixity  of  pleadings.  The  plaintiff  could 
only  recover  one  sumi  and  the  test  by  which  the  question 
must  be  judgodi  wasi  whether  there  were  two  contracts. 
But  these  were  separate  and  distinct  contracts— the  one 
for  the  conveyance  of  the  goods  to  London,  the  other  for 
the  subsequent  carriage  of  them  from  the  wharf  to  the 
plaintiffs'  house  for  a  different  consideration.  The  con* 
tracts  were  not  the  less  different  because  they  referred  to 
the  same  goodsi  and  in  the  event  of  this  rule  being  abso* 
lute  and  the  second  count  being  struck  out,  no  judge 
would  allow  a  fresh  contract  to  be  introduced  into  the 
first  count.     Ouesi  v.  Eperesi  (a)* 

Kelly,  contra. — There  was  no  doubt  that  the  Court  had 
jurisdiction  to  interfere,  and  Jenkins  v.  Treloar  (b)  was  an 
authority  in  favour  of  the  application.  The  two  counts 
must  be  taken  to  be  on  the  same  cause  of  action,  for  the 
only  variance  between  them  was,  that  in  one  of  them  the 
promise  alleged  was  to  deliver  the  goods  in  the  port  of 
London,  while  in  the  other  it  was  stated  to  be  to  deliver 
them  in  Ironmonger  Lane.. 

TiMDAL,  C.  J. — This  is  an  application  to  the  Court,  not 
by  way  of  appeal  from  an  order  made  by  a  Judge  at  cham- 

(«)  Tidd*i  New  Pr.  218.  (6)  Ante,  Vol.  4,  p.  690. 
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b«r«f  but  to  the  general  juriidiction  which  the  Court 
poiseMes  over  iti  recprdi ;   and  I  do  not  understand 
that  the  general  power  of  the  Court  ii  at  all  taken  away 
by  the  new  rules  i  but,  at  the  same  timoi  I  am  bound  to 
admit  that  in  the  exercise  of  our  discretion^  I  think  we 
are  bound  by  those  rules.    The  question  therefore  is,  whe« 
ther  the  allowing  of  these  two  counts  to  continue  in  the 
declaration  is  any  violation  of  the  new  ruleS||  and  on  the 
best  construction  which  I  csn  put  upon  them^  I  am  of 
opinion  that  there  is  no  violation  of  their  provisions  in 
allowing  them  to  stand.    Undoubtedly  if  you  take  the  eafr- 
pression  in  the  fifth  rule,  that  ''  several  counts  shall  not 
be  allowed,  unless  a  distinct  subject-matter  is  intended  to 
be  establishsd  in  respect  of  eachj"  in  its  most  general 
sense,  this  would  be  a  breach  of  the  law,  which  it  is  in* 
tended  to  establish,  because  it  is  impossible  not  to  see 
that  by  the  ^*  subject-matter"  would  be  meant  the  goods 
themselves,  which  were  destroyed  by  fire*    But,  looking 
at  the  construction  to  be  put  on  the  rule  in  general  casei,  it 
seems  to  me  that  if  on  the  words  of  the  counts  themselvei, 
there  appears  to  be  any  substantial  or  express  distinction 
between  the  causes  of  action  referred  to  in  them,  there  if 
BO  violation  of  this  rule  in  allowing  them  to  remain.    If 
they  appear  on  the  face  of  the  counts  to  be  substantially 
aeparate  and  distinct,  and  there  is  no  reason  to  infer  from 
any  statement  by  affidavit  that  they  may  not  have  been 
separate  contracts,  arising  with  reference  to  the  same 
subject-matter,  it  would  not  only  bo  no  violation  of  the 
rule  to  allow  them  to  stand,  but  it  would  be  an  unneces* 
sary  exercise  of  the  power  of  the  Court  to  strike  them 
out«    Now,  here  there  is  no  doubt,  that  the  second  refers 
to  the  same  subject-matter  as  the  first,  so  far  as  the  goods 
are  concerned ;  but  then  it  states  a  separate  contract,  to 
aarry  them  for  a  further  reward  from  the  place  where  they 
were  first  Unded  to  Ironmonger  Lane,  and  it  is  impossi^r 
bit  not  to  see  that  it  is  on  the  face  of  it  a  separate  and 
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1838.  distinct  contract  from  that  contained  in  the  first  count* 
Looking  at  the  examples  given^  it  appears  that  the  dis-* 
tinctions  which  the  rules  themseh'es  establish  with  respect 
to  the  subject-matter  of  the  action^  are  explained  to  be 
separate  and  distinct  contracts.  Let  us  take  the  first 
example,  "  Counts  founded  upon  the  same  contract,  de^* 
scribed  in  one  as  a  contract  without  a  condition,  and  in 
another  as  a  contract  with  a  condition,  are  not  to  be  a1* 
lowed."  Tliere  may  be  a  bill  of  lading,  by  which  it  is  un« 
dertaken  to  carry  goods  to  the  port  of  London  and  there 
deliver  them ;  and  there  may  be  also  established  by  evi* 
dence  an  undertaking  for  some  further  consideration,  to 
take  the  goods  from  the  place  where  they  were  first 
landed,  and  convey  them  further ;  and  it  does  not  appear  to 
me  that  the  latter  contract  would  be  a  variation  only  from 
the  first,  but  it  would  be  a  separate  and  distinct  contract* 
There  is  a  difierent  contract  for  the  payment  of  moneyi 
and  a  different  liability  to  take  the  goods  from  the  wharf 
to  the  plaintiffs*  house,  and  a  consequent  different  de« 
gree  of  liability  in  case  the  goods  are  lost  before  they  ar* 
rive  at  the  ultimate  place  of  their  destination.  So,  the 
next  example  is  to  the  same  purpose,  and  it  seems  to  me 
that  no  inconvenience  can  really  accrue  to  the  defendants 
from  this  rule  being  refused.  Looking  at  the  construction 
of  the  rules  themselves,  I  cannot  arrive  at  any  other  con« 
elusion  than  that  which  I  have  already  expressed ;  and  on: 
the  face  of  these  counts  it  appears^  that  the  second  con* 
tains  a  contract  distinct  from  that  in  the  first,  and  a  dis- 
tinct and  separate  subject-matter  of  complaint,  although 
they  may  both  refer  to  the  same  subject-matter  as  being 
the  foundation  of  the  action. 

BosANQUET,  J. — I  am  of  the  same  opinion.  Tl.is  is  aw 
application  to  the  general  Jurisdiction  of  the  Cou:t,  to 
strike  out  one  of  the  counts  in  the  declaration,  because  it  is 
improperly  introduced,  and  there  is  no  doubt  that  if  it  had 
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been  so  introduced ,  the  Court  might  have  ordered  it  to  be  1838. 
struck  out.  But  I  am  of  opinion  that  there  is  not  any 
violation  of  the  rules.  The  question  is,  whether  these 
two  counts  have  been  pleaded  in  **  apparent  violation  **  of 
the  5th  rule,  which  is  the  expression  used  in  the  rule  of 
Court,  sec.  6 ;  and  I  am  of  opinion  that  they  are  not  ap- 
parently pleaded  on  the  same  subject-matter  of  complaint ; 
but  on  the  contrary,  that  they  are  apparently  founded  on 
different  matters.  It  is  said  that  they  are  both  founded 
on  one  transaction,  and  so  far  as  their  being  the  same 
goods  which  were  put  on  board  the  same  vessel,  to  be 
brought  to  the  same  place,  it  seems  to  be  so,  but  I  can  re* 
collect  that  the  word  **  transaction ''  was  very  much  under 
consideration  in  forming  these  rules,  when  some  expres* 
sion  was  souglit  for,  in  order  to  afford  a  criterion  of  the 
counts  being  on  the  same  subject-matter  of  complaint,  and 
it  was  found  to  be  insufficient,  for  there  may  be  different 
subject-matters  of  complaint,  arising  out  of  the  same  trans* 
action,  and  therefore,  the  words  which  are  used  were  se- 
lected* If  there  was  but  one  contract,  and  it  was  only 
differently  described  in  the  two  counts,  I  should  be  ready 
to  agree,  that  the  case  fell  within  the  rule,  and  I  am  cer- 
tainly by  no  means  disposed  to  relax  these  rules,  because 
I  firmly  believe  that  the  6th  and  7th  are  necessary  to  carry 
the  object  of  the  5th  into  effect,  and  to  prevent  any  at- 
tempts being  made  to  violate  its  provisions ;  but  at  the 
same  time,  when  an  attempt  is  made  to  violate  the  5th  rule, 
the  6th  and  7th  must  be  resorted  to,  if  it  is  found  that  the 
5th  cannot  be  fully  carried  into  effect.  In  the  present  case, 
the  counts  in  the  declaration  are  on  different  contracts, 
and  different  acts  are  alleged,  which  are  stated  to  be  on 
different  transactions.  In  the  first  count,  a  bill  of  lading 
is  alleged,  by  which  it  is  contracted  to  bring  the  gooda 
to  the  port  of  London ;  while  in  the  second,  a  different 
undertaking  is  stated,  to  convey  them  after  their  arrival  in 
the  port  of  London,  to  a  different  place;  it  does  not  state 
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1838.  for  wbAt  reward^  but  it  alleges  that  it  is  for  a  different  re^ 
ward«  It  appears  to  mej  thereforei  that  they  are  appa* 
rently  distinct  contractSi  and  founded  on  distinct  consi- 
derations* The  same  facts  may  be  the  foundation  of  dif- 
ferent subject-matters  of  complainti  and  of  different  con- 
tracts, and  the  same  acts  may  be  the  breach  of  various 
contracts,  as  it  happens  in  many  cases.  In  Jeniing  t« 
Treloavt  the  question  raised  was  whether  the  two  counts 
there  pleaded  were  in  apparent  violation  of  the  rule,  and 
I  do  not  wonder  that  there  was  a  good  deal  of  discussion, 
and  doubti  whether  they  were  or  not,  but  the  learned 
Judges  decided  that  they  were  in  apparent  violation  of  the 
rule,  because  they  were  substantially  on  the  same  subject* 
matter  of  complaint ;  and  I  confess  I  think  it  was  decided 
rightly,  because  it  was  the  same  duty,  which  was  to  be 
raised,  whether  it  was  called  **  metage  '*  or  by  any  other 
name.  I  am  of  opinion,  therefore,  that  this  rule  should  be 
discharged. 

CoLTMAN,  Jv— I  have  not  been  able  to  bring  my  mind 
to  any  satisfactory  or  definite  view  upon  this  subject.  My 
learned  brothers  seem  to  entertain  no  doubt  on  the  ques*' 
tion,  and  appear  to  think  that  their  view  would  best  ad« 
vance  the  justice  of  the  case ;  but  on  the  rule,  I  doubt 
whether  it  should  not  be  properly  considered  that  these 
counts  are  pleaded  in  apparent  violation  of  its  provisions* 
It  appears  to  me  that  on  the  rule  the  thing  to  be  looked  at 
is,  whether  there  is  not  a  distinct  subject«matter  of  com<« 
plaint,  and  here  it  seems  to  me  that  there  can  be  said  to 
be  only  one  distinct  matter  of  complaint.  I  confess,  also, 
I  cannot  reconcile  the  e;camples  which  are  all  given  with 
this  case;  and  I,  therefore,  go  the  length  of  saying  that  I  am 
not  quite  satisfied  with  the  rule  laid  down  by  my  learned 
brethren  \  but  at  the  same  time  I  agree  that  the  opinion 
expressed  by  the  Court  is  best  calculated  to  advance  the 
justice  of  the  case. 
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ParKi  J.— -As  this  rule  is  in  the  nature  of  an  appeal  1838. 
from  my  decision  at  chambers^  I  requested  my  learned 
brothers  to  give  their  opinions  before  me.  These  rules 
are  diflScuIt  to  decide  upon,  and  when  the  case  oame  be- 
fore me  it  was  argued  by  counsel^  and  I  think  I  came  to  as 
correct  a  decision  as  I  could;  agreeing  with  the  Lord 
Chief  Justice  and  my  Brother  Bosanquet  on  this  occasion, 
that  there  are  two  distinct  subject-matters  of  complainti 
and  that  they  are  proper  to  be  laid  in  two  distinct  counts. 
It  seems  to  me  that  there  are  here  two  distinct  grounds  of 
complaint,  and  I  therefore  think  that  the  opinions  of  the 
Lord  Chief  Justice  and  Mr.  Justice  Bosanquet,  are  right; 
and  although  I  agree  that  perhaps  the  grounds  on  which 
these  rules  were  framed,  or  the  improper  extending  of  the 
pleadings,  and  also  to  prevent  a  Judge  at  chambers  being 
imposed  upon,  yet  I  cannot  think  that  there  is  much  im- 
position when  a  party  puts  two  little  counts  in  his  declara- 
tion instead  of  one ;  and,  at  all  events,  I  think  that  the 
object  of  these  rules  was  to  stop  those  **  poetical  effusions  ** 
in  which  special  pleaders  formerly  indulged. 

Rule  discharged. 


Harrison  v.  Tait  and  Others. 

rf\  H.  WATSON  mored  for  a  rule  calling  on  the  de-  The  plaintiff  in 
fendant  to  shew  cause  why  the  demurrer  to  the  replication  ingrepMed  de' 
delivered  in  this  case  should  not  be  set  aside  for  irregula-  a'ddJ^^j^rimni. 
rity.    There  were  thirteen  defendants  in  the  action,  and  t^r,  delivered 

1  1  It     V  1   1*  1    ■  t  **^'  pleading  on 

there  were  several  sets  of  pleas  uelivered,  but  they  set  up  the  iithof 
one  defence  that  they  were  co-partners  in  a  joint  stock  pridVy  feiun 
company,  but  that  as  they  had  acted  illegally  as  a  corpora-  ***«  *^^''  ^^^^^ 
tion,  they  were  not  liable  to  pay  the  sum  for  which  the  and  it  was  held 
action  was  brought.    The  plaintiff  replied  de  injuria^  and  ceedingdayi 

up  to  the  18lh, 
being  made  dies  non  by  the  rale  of  £.  T.  2  Will.  4»  the  dcfeDdant  was  in  time  on  that  day  to  strike 
out  the  simiiitefi  and  demurr  to  the  replication. 
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1838.  added  a  simiiiter  to  the  replication  for  the  defendantSy  and 
delivered  the  issue  on  the  11th  of  April.  On  the  18th  of 
the  same  month  the  issue  was  returned,  the  similiter  being 
struck  out,  and  the  defendants  specially  demurred  to  the 
replication.  It  was  submitted  that  the  time  for  demurring 
had  passed,  and  that  this  step  was  therefore  irregular* 

Crompton  shewed  cause,  and  admitted  that  under  ordi- 
nary circumstances  the  demurrer  ought  to  have  been  deli- 
vered on  the  15th.  That,  however,  was  Easter  Sunday, 
and  the  two  following  days  being  holidays,  it  was  not  deli- 
vered until  the  Wednesday.  It  was  a  substantial  demurrer 
to  the  replication,  and  it  was  delivered  as  soon  as  possible, 
for  Good  Friday  and  the  subsequent  days  up  to  the  18th, 
were  dies  non  under  the  rule  of  £.  T.  2  Will.  4  (a).  The 
mode,  besides.  In  which  the  plaintiff  should  have  taken 
advantage  of  the  irregularity,  if  it  should  be  found  to  be 
one,  was  by  returning  the  demurrer,  and  not  by  coming  to 
the  Court*  He  cited  Blackburn  v.  Peat  (6),  and  Chamock 
V.  Smith  (c).  It  was  denied  that  the  issue  had  been  deli« 
vered,  but  the  replication,  with  the  similiter  added,  was  all 
that  the  defendant  had  received. 

W.  H.  Watson,  contra,  urged  that  it  had  been  esta- 
blished as  the  practice  that  when  the  replication  concluded 
to  the  country,  the  plaintiff  might  make  up  and  deliver 
the  issue  forthwith  :  Tidd's  Practice  (cf).  It  was  also  laid 
down  in  the  same  book  (e)  that  when  the  similiter  was 
added  to  the  replication,  and  the  defendant  demurred  to 
the  replication,  he  must  strike  out  the  similiter  and  deliver 
his  demurrer  within  four  days. 

TiNDAL,  C.  J.— The  statute  2  Will.  4,  c.  39  having  been 
passed  after  the  rule  of  Easter  Term  2  Will.  4  was  pro* 

(a)  Ante,  Vol.  1,  p.423.  (d)  Ed.  9,  p.  718. 

(6)  Ante,  Vol.2,  p. 293.  (e)  Id.  p.  726. 

(c)  Ante,  Vol.  3,  p.  607-  1 
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mulgatedy  it  becomes  necessary  for  us  to  see  whether  the  1838* 
provisions  in  that  act  alter  the  effect  of  the  rule,  and  the 
material  section  is  the  llth,  but  on  that,  it  appears,  that 
the  rule  is  left  untouched.  Then  what  is  the  rule  ?  It 
directs,  **  That  the  days  between  the  Thursday  next  be- 
fore^  and  the  Wednesday  next  after  Easter-day,  shall  not 
be  reckoned  or  included  in  any  rules  or  notices  or  other 
proceedings,  except  notices  of  trial  and  notices  of  inquiry, 
in  any  Court  of  law  at  Westminster.*'  The  question  there* 
fore  is,  whether  this  is  not  an  ordinary  "  proceeding"  in 
the  cause,  and  I  think  it  is.  The  replication  has  been 
delivered,  and  the  party  is  dissatisfied  with  it  and  returns 
it,  expressing  just  dissatisfaction.  If  it  had  been  re- 
turned within  four  days,  it  would  have  satisfied  the  usual 
practice,  but  that  would  have  brought  it  to  the  15th  of 
April,  which  was  Easter  Sunday.  It  could  not  be  required 
to  be  delivered  on  the  12th,  and  the  first  day  on  which 
proceedings  could  afterwards  be  taken  was  Wednesday 
the  18th  of  April.  The  rule  must  be  discharged,  the  costs 
to  be  costs  in  the  cause. 

Park,  J.,  concurred* 

CoLTMAM,  J. — The  11th  section  of  the  act  of  Parlia- 
ment is  intended  to  meet  a  specific  inconvenience,  and  it 
is  not  intended  to  alter  the  practice  established  by  this 
rule  of  Enster  Term,  2  Will.  4.  The  present  case,  in  my 
opinion,  expressly  falls  within  the  terms  of  that  rule. 

Rule  discharged  (a). 

(a)  Bosanquet,  J,,  was  absent. 
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1839. 

Malims  9.  Frebican. 

A  purchaser  of  X  HIS  was  an  action  of  assumpsiti  for  goods  bargained 

auction  cannot,  and  8o1d.    The  defendant  pleaded  that  the  goods  were 

ply'The'luciion  P"'  "P  *^  auction,  and  that  by  the  conditions  of  sale  the 

duty  to  which  j^^y  ^^8  to  be  paid  by  the  purchaser.     That  the  defend- 

liabie  by  17  ant  was  the  highest  bidder,  and  that  the  goods  were 

I?8?make*the  knockcd  down  to  him,  but  that  subsequently  he  refused  to 

bidding  void,  p^y  jjj^  auction  duty,  whereby  the  bidding  and  contract 

therefore  aiieg-  became  Toid  to  all  iutcnts  and  purposes.  To  this  plea,  the 

Ing  the  contract  ,    ^-ir  j  j 

to  be  void  on      plaintiti  aemurreo* 

such  a  ground: 

demurTer.  W.  H.  Watson^  hi  sopport  of  the  plea,  was  called  on 

by  the  Court,  and  he  submitted  that  as  by  the  act, 
the  payment  of  the  duty  was  necessary  to  complete  the 
contract,  no  binding  contract  had  been  entered  into  in 
the  present  case.  It  was  distinctly  provided  by  the  8th 
section  of  the  stat.  17  Geo.  S,  c.  50,  after  making  it  com* 
petent  to  the  auctioneer  to  charge  the  duty  to  the  pur- 
chaser, that ''  upon  neglect  or  refusal  to  pay  the  same,  the 
bidding  should  be  null  and  void  to  all  intents  and  pur- 
poses." There  was  nothing  in  the  act  to  qualify  this  ex- 
pression, and  its  meaning  must  be  such  as  that  which  the 
defendant  here  sought  to  establish.  Phillips  v.  Bisialli  (a), 
decided  that  it  was  for  the  plaintiff  to  make  out  a  binding 
contract,  and  Sugden's  V.  &  P.  (b\  was  also  in  point. 

J?.  V.  Richards,  contra,  submitted  that  the  defendant 
could  not  take  advantage  of  his  own  wrongful  act.  The 
contract  being  void,  must  be  at  the  option  of  the  vendor. 
Doe  d.  Bryan  v.  Bancks  (c). 

TiNDAL,  C.  J. — The  words  of  the  act  are  large,  that 
nothing  is  to  restrain  the  auctioneer  from  making  it  a  con- 

(a)  3  Dowl.  &  Ry.  822 ;  S.  C.  2  B.  &  C.  511.  (6)  P.  44. 

(c)  4  B.  &  Aid.  401. 


BAflTlR  TBEII9  1  TICT.  615 

diUon  of  aaldi  thftt  the  purchaser  shall  pay  the  auction  18d& 
duty ;  and  he  is  authorised  to  demand  it,  and  in  the  event 
of  a  refusal  to  pay,  the  bidding  is  to  be  void.  I  cannot 
distinguish  this  in  principle  from  the  case  of  Doe  d.  Bryan 
v.Banek$f9jiA  there  it  was  held,  that  a  lease  of  coals,  con- 
taining a  proviso  that  it  should  be  void  to  all  intents  and 
purposes,  if  the  tenant  should  cease  working,  was  not  ab- 
solutely void  by  the  lessor  ceasing  to  worlt,  but  voidable 
only  at  the  option  of  the  lessor,  and  not  of  the  lessee*  We 
must  put  an  analogous  construction  upon  the  act,  otherwise 
we  should  convert  this  provision,  which  is  intended  to  be  a 
protection  to  vendors,  into  one  favourable  to  purchasers, 
and  by  which  frauds  might  be  committed. 

Park,  J.,  concurred. 

BosANQUET,  J.'^The  word  ''void*'  may  in  some  cases, 
be  construed  as  meaning  ''voidable."  The  provision  here 
introduced  is  meant  to  be  in  favour  of  vendors. 

CoLTMAN,  J.—- It  is  so  contrary  to  natural  justice,  that 
a  party  should  be  able  to  defeat  his  own  oontract,  that  it 
is  impossible  to  avoid  construing  this  act  in  the  way  sug- 
gested by  the  Court.  There  are  many  cases  which  shew 
that  this  construction  must  be  adopted. 

Judgment  for  the  plaintiff. 

In  re  Eadt  and  Others. 

3lE  RE  WETHER,  Serjt.  moved  that  the  acknowledg-  An  affidavit  of 
ment  of  the  applicant,  who  was  a  married  woman,  might  be  tj,e  certificate  of 

the  acknow- 
ledgment ^a  married  woman  under  the  Finea  and  Recoveries  Act,  the  parties  being  resident  in 
Oermany,  must  be  sirorn  before  a  native  court,  and  an  affidavit  sworn  before  the  English  Consul 
St  tun  aiUBciefit 

It  la  no  objection  to  an  affidavit  sworn  before  a  native  court,  that  it  is  originally  In  the  German 
lingoagCy  If  it  is  translated,  and  the  ttmnslaiion  verified :  and  the  oath  may  be  administered  in  the 
German  language  if  it  is  translated  by  an  interpreter  to  the  deponent. 

It  Is  sufficient  that  the  affidavit  should  be  signed  by  the  Judge  of  the  country,  and  that  the  de- 
ponent's signature  should  not  be  attached,  the  Judge's  signatort  being  verified,  and  an  affidavit 
being  produced  that  inch  is  the  course  of  practice  in  Germany. 
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1838.         taken,  under  the  Fines  and  Recoveries  Act,  (8  &  4  Will.  4, 
.  c.  74.)  The  applicant  was  resident  at  Hamburgh,  and  the 

£  AOT.  affidavit  of  verification  of  the  certificate  of  acknowledgment 
was  made  before  the  British  Consul  there.  On  the  papers 
being  produced  to  the  officer  of  the  Court,  he  refused  to  take 
them  because  they  were  not  sworn  before  the  proper  officer- 
It  was  deposed,  however,  that  the  consul  was  the  only  per- 
son in  Hamburgh,  who  would  or  could  swear  the  affidavit; 
and  it  was  submitted  that  the  Court  would  deal  with  the 
application  as  the  necessity  of  the  case  required. 

Park,  J« — There  may  be  a  question  whether  it  would 
be  a  legal  conveyance  of  the  property,  if  the  affidavit  is 
not  properly  sworn. 

Mereweiher  submitted  that  it  was  only  for  the  Court 
to  be  satisfied,  and  that  the  allegation  that  the  consul  was 
the  only  person  who  would  swear  it,  should  be  deemed 
sufficient. 

TiNDAL,  C.  J. — You  had  better  renew  the  application 
with  fresh  affidavits,  and  let  there  be  some  one  who  has 
applied  to  the  Courts,  who  has  got  a  direct  and  distinct 
refusal  to  swear  the  affidavits.  Let  it  be  some  native  au- 
thority, and  let  the  authority  be  certified  by  the  consul. 

On  a  subsequent  day  in  term, 

Wilde,  Serjt.,  renewed  the  application,  and  produced 
affidavits,  in  which  it  was  sworn,  that  an  agent  had  been 
sent  to  Hamburgh,  with  proper  instructions,  and  he  had 
procured  an  affidavit  of  verification  to  be  sworn  before 
a  Judge  of  one  of  the  native  courts.  The  affidavit  was  in 
German,  but  there  was  a  translation  of  it  into  English, 
which  was  verified  by  a  notary,  and  the  oath  had  been 
administered  in  German,  but  was  interpreted  to  the  depo- 
nent in  English.     The  signature  of  the  deponent,  how* 
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everi  was  not  attached  to  the  aflSdaviti  it  being  contrary        1838. 
to  the  practice  of  the  Courts  in  Hamburghi  that  any  sig*         j^ 
nature  should  be  attached  to  an  affidavit,  except  that  of        Sadt. 
the  Judge  before  whom  the  oath  was  administered.     The 
signature  of  the  Judge  was  here  appended  to  the  docu- 
ment, and  it  was  verified  by  a  notary.     It  was  besides 
sworn,  that  the  Court  refused  to  swear  the  affidavit  in  the 
English  language,  and  that  there  was  no  person  in  Ham*- 
burgh  authorized  to  swear  such  an  affidavit,  except  the 
English  consul,  and  the  affidavit  sworn  before  him,  and 
which  had  before  been  produced,  was  now  in  Court. 

TiNDAL,  C.  J. — There  is  no  objection  to  the  oath  hav- 
ing been  administered  in  German  and  interpreted;  the 
same  rule  of  practice  is  adopted  here.  The  only  thing 
wanted  is  an  affidavit  to  state  that  it  is  the  law  of  Ger-» 
many,  that  the  deponent  is  not  allowed  to  sign  his  affi- 
davit. 

Wilde  submitted,  that  the  signature  of  the  Judge  being 
appended  to  the  affidavit  was  a  sufficient  guarantee  of  the 
course  always  pursued. 

Tin  DAL,  C.  J. — I  think  the  clerk  had  better  swear  that 

he  believes  the  course  which  has  been  adopted,  is  that 

which  is  regularly  taken  in  Germany.     To  the  eye  of  a 

person  merely  looking  at  the  affidavits,  the  evidence  would 

otherwise  appear  incomplete. 

Rule  accordingly. 


WooLFE  t?.  Cooper. 

JLALFOURD,  Serjt.,  moved  for  a  rule,  calling  on  the  where,  in  an 
defendant  to  shew  cause  why  the  certificate  of  the  arbi-  prf|f',|he"whoie 

cause  and  all 
matters  in  difference  are  referred  to  arbitration,  the  arbitrator  it  in  the  character  of  a  jury  and 
shall  find  for  the  defendant  on  those  issues  only  which  are  proved  by  him,  even  although  it  is 
directed  that  if  the  arbitrator  shall  find  that  Uie  plaintiff  is  not  entitled  to  recover  any  damages  at 
all,  a  verdict  shall  be  entered  for  the  defendant. 

VOL.  VI.  T  T  D.  P.  C. 
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1838.  trator  should  not  be  amended  i  by  the  entering  of  a  ver- 
dict for  the  plaintiff  on  the  second  and  fourth  issues,  or 
why  the  certificate  should  not  be  referred  back  to  the  arbi* 
trator,  in  order  that  he  might  amend  it.  It  was  an  action 
of  assumpsit,  and  the  declaration  contained  counts  for  work 
and  labour  and  for  money  lent,  and  the  defendant  pleaded 
non  assumpsit,  payment,  the  statute  of  limitations,  and  a  set- 
off. The  cause  was  taken  down  for  trial  at  the  assizes  for 
the  county  of  Worcester,  when  a  verdict  was  taken  for  the 
plaintiff  with  600/.  damages,  conditional  upon  the  finding 
of  an  arbitrator,  and  under  the  order  of  nisi  prius  he  was 
directed  to  make  an  award  or  certificate  on  the  cause  and 
all  matters  in  difference,  and  "if  he  should  find  that  the 
plaintiff  was  not  entitled  to  recover  any  damages  at  all, 
then  the  above  named  conditional  verdict  was  to  be  void, 
and  instead  thereof  a  verdict  was  to  be  entered  for  the 
defendant"  The  arbitrator  found  that  nothing  was  due, 
and  he  directed  a  verdict  to  be  entered  generally  for  the 
defendant,  and  the  ground  on  which  this  application  was 
made  was,  that  no  evidence  was  offered  on  the  pleas  of 
payment  or  set-off,  and  that  therefore  the  plaintiff  was 
entitled  to  a  verdict  on  those  two  issues. 

i2.  V.  Richards  shewed  cause,  and  contended  that  un« 
der  the  order  of  nisi  prius  the  arbitrator  could  make  his 
certificate  in  no  other  form  than  that  which  he  had 
adopted.  The  terms  of  the  order  were,  that  if  the  plain- 
tiff should  not  be  entitled  to  any  damages  at  all,  then  the 
conditional  verdict  should  be  void,  and  a  verdict  should 
be  entered  for  the  defendant.  Then  it  was  found  that 
nothing  was  due  to  the  plaintiff,  and  he  was  therefore 
entitled  to  no  damages,  and  the  certificate  was  right 
in  directing  a  verdict  for  the  defendant.  The  con- 
struction sought  to  be  put  on  the  order  by  the  plaintiff 
was  one  which  could  only  be  arrived  at  by  straining  the 
words  used ;  but  the  order  was  in  fact  a  binding  contract 


GOOPEK. 
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upon  the  parties,  and  must  be  construed  strictly*     This         1838. 
case  had  occurred  before  the  new  rules,  and  was  diffe-      „, 
rent  from  one  where  the  order  was  drawn  up  in  coo-       ^  «. 
formity  with  them.     The  Court  had  been  in  the  habit  of 
deciding  such  cases  strictly,  and  they  could  not  allow  the 
award  to  be  made  in  terms  different  from  those  used  here* 
If  the  arbitrator  had  said, ''  I  hereby  declare  that  nothing 
is  due  from  the  defendant  to  the  plaintiff,  but  I  further 
award  that  there  shall  be  a  verdict  for  the  defendant  on 
the  general  issue,  but  for  the  plaintiff  on  the  other  issues," 
the  Court  could  not  allow  it;  because  it  would  be  incon- 
sistent with  the  order  of  reference. 

Talfourd,  Serjt.,  in  support  of  the  rule. — The  true 
meaning  of  the  order  must  be  taken  to  be,  that  the  arbi- 
trator should  find  upon  each  of  the  issues  as  the  evidence 
might  justify*  The  terms  of  the  submission  were  that  *'  the 
cause  should  be  referred,"  and  that  meant,  each  of  the 
issues  joined  substantially.  Suppose  a  case  of  trespass  and 
that  various  rights  were  pleaded,  any  one  of  which  would 
be  sufficient  to  answer  the  action,  it  could  not  be  held 
that  because  one  plea  was  found  for  the  defendant,  the  ver- 
dict must  be  entered  for  him  on  all  the  others,  because 
that  might  have  the  effect  of  concluding  many  most  im- 
portant rights,  affecting  other  individuals. 

TiNDAL,  C.  J» — The  good  sense  and  the  law  also  in 
this  case,  are  in  favour  of  the  party  who  makes  this  appli- 
cation. The  cause  was  referred,  and  it  appears  that  a 
general  verdict  was  taken  for  the  damages  in  the  declara- 
tion. In  order  to  shew  that  this  was  merely  a  formal  en- 
try, a  general  power  ia  given  to  the  arbitrator  in  reference 
to  the  whole  cause*  I  think,  then,  that  the  whole  cause 
is  referred,  and  that  the  arbitrator  is  in  the  character  of  a 
jury,  and  may  give  a  verdict  on  one  issue  or  another  as 
the  evidence  shall  apply  to  all.    Therefore,  as  here  there 
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138S. 


WOOLPE 
V. 

Cooper. 


was  a  plea  of  set-off,  on  which  there  was  no  evidence,  the 
plaintiff  is  entitled  to  have  a  verdict  on  it,  though  the 
evidence  on  all  the  other  pleas  should  be  against  biin« 


The  rest  of  the  Court  concurred  (a). 


Rule  absolute. 


(o)  Boionquet,  J.,  was  absent. 


Where  an  aiR* 
davit  is  sworn 
before  a  Com- 
missioner of  this 
Court  in  Vaca- 
tion, it  is  "  busi- 
ness depending 
in  Court " 
within  the 
meaning  of  the 
statute  1 1  Geo. 
4,  c.  70,  8.  4, 
and  is  sufficient 
to  confer  a 
power  on  the 
Lord  Chief 
Baron  of  the 
Exchequer  to 
grant  an  order 
at  chambers  for 
the  arrest  of  the 
defendant,  the 
action  being 
trover  to  re- 
cover bills  of 
exchange. 


Griffin  v.  Taylor. 

X  HIS  was  an  action  of  trover  to  recover  certain  bills  of 
exchange,  and  an  affidavit  was  sworn  by  the  plaintiff  be- 
fore a  commissioner  of  this  Court  in  the  country,  during 
the  last  circuit,  on  which  an  application  was  made  to 
Lord  Abinger,  C.  6«,  at  chambers,  for  an  order  for  the 
arrest  of  the  defendant.  The  order  was  granted,  and, 
the  defendant  having  been  arrested,  an  application  was 
made  on  his  behalf  to  Park,  J.,  at  chambers,  that  he 
should  be  discharged,  on  the  ground  that  the  learned 
Chief  Baron  had  no  jurisdiction  in  the  cause  to  issue  an 
order  for  his  arrest.  The  order  of  Park,  J.,  was  granted 
in  vacation,  and  was  drawn  up  to  shew  cause  in  Court. 

Adams,  Serjt.,  now  shewed  cause. — The  question  for 
consideration  arose  on  the  construction  to  be  put  upon  the 
terms  of  the  statute  1 1  Geo.  4,  c.  70,  s.  4.  By  that  section  it 
was  enacted,  "  that  any  Judge  of  the  said  Court,  to  what- 
ever Court  he  may  belong,  shall  be  and  he  is  hereby  ac- 
cordingly authorised  to  sit  in  London  and  Middlesex  for 
the  trial  of  issues  arising  in  any  of  the  said  Courts,  and  to 
transact  such  business  at  chambers  or  elsewhere  depend- 
ing in  any  of  the  said  Courts,  as  relates  to  matters  over 
which  the  said  Courts  have  a  common  jurisdiction,  and  as 
may,  according  to  the  course  and  practice  of  the  Courts, 


Taylor. 
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be  transacted  by  a  single  judge.**    On   this   the  ques-         1838. 
tion  arose  as  to  whether  there  was  such  **  business  de- 

Griffipt 

pending  in  Court/*  as  would  give  the  learned  judge  juris-  «. 

diction.  This  was  the  first  case  upon  this  particular  sec- 
tion of  the  present  act  of  Parliament,  but  decisions  had 
been  given  upon  similar  provisions  of  other  acts,  and  Ejc 
parte  Smith  (a)  was  in  point.  There  the  question  arose 
upon  the  3  Geo.  4,  c.  102,  which  was  repealed  by  the  sta- 
tute 11  Geo.  4,  c.  70|  and  by  which  the  Judges  were  ena- 
bled to  sit  under  the  king's  warrant,  and  to  determine 
such  matters  as  were  ''  depending  in  the  Court;*'  and  in 
that  case  it  was  held,  that  an  aflSdavit  sworn  during  term, 
in  support  of  an  application  for  the  re-admission  of  an  at- 
torney, was  sufficient  to  bring  the  case  before  the  Court 
within  the  statute.  In  the  judgment  given  by  the  Court 
in  that  case  too,  it  was  said,  that  the  act  must  be  con- 
strued liberally,  *'  for  the  dispatch  of  business  and  for  the 
benefit  of  the  public.**  In  principle,  no  distinction  could 
be  drawn  between  that  case  and  the  present,  and,  in  fact, 
the  only  difficulty  which  could  arise  was  that  which  might 
be  produced  by  the  affidavit  having  been  sworn  before  a 
commissioner  instead  of  in  Court.  But  the  commissioner 
was  an  officer  of  the  Court,  and  had  the  same  jurisdiction 
in  that  particular  matter  as  the  Court  itself.  The  power 
of  the  Lord  Chief  Baron  would  be  undoubted  if  the  affi- 
davit bad  been  sworn  in  the  Court  of  Exchequer,  and  as 
the  Judges  had  a  concurrent  jurisdiction  given  to  them, 
in  the  case  of  all  matters  '^  depending  in  Court,'*  it  could 
not  be  contended  that  that  power  did  not  extend  in  this 
case  to  an  affidavit  sworn  before  a  commissioner  of  the 
Court  of  Common  Pleas.  That  this  must  be  considered 
to  be  business  done  in  Court  was  obvious,  for  in  Winter 
V.  Payne  (6),  it  was  held  that  drawing  and  engrossing  an 

(a)  7  D.  &  Ry.  382.  (6)  6  T.  R.  645. 


QjtSt  CASES  OM  POINTS  OF  PRACTICE,   C.  P. 

1838.         affidavit  of  debt  in  order  to  hold  a  party  to  bail,  was  busi* 
ness  done  in  Court. 


GairFin 
Tatlob. 


Whiiehuritf  in  support  of  the  order. — Ex  parte  Smith 
was  no  authority  here,  because  it  was  decided  under  very 
peculiar  circumstances,  for  it  happened  that  the  learned 
counsel  who  was  instructed  to  make  tlie  motion  mislaid 
the  papers,  and  could  not  therefore  apply  to  the  CourL 
That  case  was  also  distingishable  from  the  present,  be«- 
cause  the  affidavit  was  there  actually  sworn  in  Court,  and 
that  was  stated  to  be  the  ground  on  which  the  decbion 
rested,  for  it  was  said  in  the  judgment,  ''  An  affidavit 
sworn  in  Court,  or  before  one  of  its  officers  during  the 
term,  though  not  then  made  use  of,  seems  to  us  sufficient 
to  bring  the  subject-matter  before  the  Court,  so  as  to 
render  it  a  matter  '  depending  in  Court,*  within  the  act  of 
Parliament."   Then  in  Winter  v.  Payne,  the  question  was 
one  of  an  entirely  different  character.    There  the  point 
was  whether  the  business  done  was  such  as  came  within 
the  operation  of  the  statute  S  Geo.  %  c.  23,  s.  23,  so  that 
it  was  necessary  that  a  bill  of  costs  should  be  delivered  a 
month  before  action  brought,  but  nothing  was  said  about 
its  being  **  business  in  Court.*'    An  affidavit  to  hold  to 
bail  was  no  part  of  a  suit ;  it  was  not  a  matter  depending 
in  Court,  but  was  merely  a  preliminary  proceeding :  AicA- 
ards  V.  Stuart  (a).     So,  all  the  authorities  would  shew 
that  affidavits   to  hold  to  bail  were  matters  quite  dis- 
tinct from  the  action.    The  question  here  was,  whether 
at  the  time  the  application  was  made  to  the  Lord  Chief 
Baron,  there  was  any  business  in  Court,  and  it  was  sub* 
mitted  there  was  not.    What  had  been  done?    The  plain- 
tiff, it  was  true,  had  made  an  affidavit,  but  it  was  within 
his  power,  if  he  chose,  to  destroy  that  affidavit  and  to 
abandon  all  proceedings.     The  first  moment  at  which  it 

(a)  10  Bing,  322. 
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could  be  said  that  there  was  any  '^  business  in  Court/'  was        1838. 
when  the  writ  was  issuedj  because  it  was  then  only  that  a 
suit  could  be  said  to  be  pending. 

TiNDALt  C*  J. — This  case  may  be  determined  by  a  re- 
ference to  the  words  of  the  section  of  the  act  of  Parlia* 
ment  in  question^  which  are  so  comprehensive,  that  it 
must  be  taken  that  they  were  intended  to  include  the  case 
now  before  us.  They  are,  ^'Any  Judge  of  the  said 
Courts,  to  whatever  Court  he  may  belong,  shall  be  and 
he  is  hereby  accordingly  authorised  to  sit  in  London  and 
Middlesex  for  the  trial  of  issues  arising  in  any  of  the  said 
Courts,  and  to  transact  such  business  at  chambers  or  else** 
where,  depending  in  any  of  the  said  Courts,  as  relates  to 
matters  over  which  the  said  Courts  have  a  concurrent  ju- 
risdiction, and  as  may,  according  to  the  course  and  prac- 
tice of  the  Court,  be  transacted  by  a  single  Judge/'  Now, 
the  swearing  an  affidavit,  whether  before  the  Court  itself, 
or  a  commissioner  of  the  Court,  is  a  *'  business  depending 
in  the  Court,"  which  is  the  expression  used  in  the  act  as 
relating  to  matters  in  which  the  Courts  have  a  common 
jurisdiction.  Then  each  Court,  it  appears,  would  haye 
jurisdiction  to  issue  a  writ,  and,  therefore,  not  being  de- 
sirous to  fritter  away  the  intentions  of  the  act,  the  object 
of  which  is  evidently  to  make  its  provisions  as  compre- 
hensive as  possible,  the  best  opinion  is,  that  the  learned 
Chief  Baron  had  power  to  grant  this  writ. 

Park,  J. — The  question  is,  whether,  in  this  case,  there 
was  **  business  depending  in  Court,"  to  give  my  Lord 
Abinger  jurisdiction.  The  act  is  a  wholesome  act,  and  it 
has  now  become  necessary ;  but  I  own,  that  I  have  had 
very  considerable  doubt  as  to  the  word  ^'  depending."  At 
the  same  time,  however,  I  have  come  over  to  the  opinion 
of  the  rest  of  the  Court,  that  the  moment  the  affidavit  is 
made,  with  a  view  to  set  the  penal  process  of  the  Court 
in  motion,  there  is  **  business  depending  in  Court." 
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BosANQUETi  J« — ^I  am  of  opinion  that  this  case  falls 
within  the  meaning  of  the  act*  Technically  speaking, 
there  is  no  doubt  that  the  afSdavit  is  not  the  commence- 
ment of  the  suit,  and  the  words  commonly  employed  in  an 
act  are,  that  where  *'a  suit  or  action  is  depending  in 
Court/'  such  and  such  things  shall  be  done.  Here,  how- 
CYer,  that  language  has  been  avoided,  and  I  apprehend 
intentionally  so,  and  the  words  which  are  used  are,  *'  such 
business  at  chambers  or  elsewhere,  depending  in  any  of 
the  said  Courts,  as  relates  to  matters  over  which  the  said 
Courts  have  a  concurrent  jurisdiction,  and  as  may,  accord- 
ing to  the  course  and  practice  of  the  Court,  be  transacted 
by  a  single  judge.*'  Now,  there  is  no  doubt  that  over 
actions  of  trover  the  judges  have  a  common  jurisdiction, 
and  the  affidavit  prior  to  the  issuing  of  the  writ  in  trover 
is  a  matter  relating  to  business,  over  which  they  have  com- 
mon jurisdiction ;  therefore,  all  these  words  agree  certainly 
with  all  that  has  been  done  here.  Then,  is  this  "  business 
depending  in  Court?'*  It  appears  to  me  that,  although 
it  is  not  technically  the  commencement  of  a  suit,  it  is  that 
which  has  for  its  object  the  commencement  of  a  suit,  and 
may  be  considered  as  "  business  depending  in  Court." 


CoLTMAK,  J.,  concurred. 


Rule  absolute. 


Doe  e/.  Agar  v.  Roe. 

Service,  in  JL  ALFOURD^  Serjt.,  moved  for  judgment  against  the 
the  daughter  of  casual  ejector.  The  affidavit  on  which  he  moved  stated 
the  tenant,         j|jj|^  jjjg  deponent  had  called  at  the  residence  of  f  he  tenant 

coupled  witli  ^ 

the  fact  of  the    in  possession  of  the  premises  in  question,  and  had  served 

tenant's  after-        iii  /««  •  %  /»i-ii« 

wards  calling  on  the  daughter  Of  the  tenant  with  a  copy  of  the  declaration 

the  attorney  of 

the  lessor  of  the 

plaintifiji,  and  saying  that  he  knows  that  the  time  is  coming  **  when  something  must  be  done,"  is 

sufficient  ground  for  the  Court  to  grant  a  rule  for  judgment  against  the  casual  ejector. 
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and  noticei  and  explained  their  nature  and  purport  to  her.  1838. 
The  tenant  subsequently  called  at  the  office  of  the  attor- 
ney of  the  lessor  of  the  plaintiff^  and  proposed  terms  for 
the  settlement  of  the  action^  saying  that  the  time  was  ap- 
proaching when  something  must  be  done.  He  went  away 
promising  that  he  would  call  again,  but  as  the  attorney 
had  since  received  no  communication  from  him,  the  lessor 
of  the  plaintiff  now  applied  to  the  Court.  It  was  submit* 
ted,  that  the  conversation  which  had  taken  place  was  suf- 
ficient to  sliew  that  the  service  which  had  been  effected 
on  the  daughter  of  the  tenant  had  come  to  his  knowledge, 
and  that  the  papers  had  reached  his  hands. 

TiNDAL,  C.  J. — I  think  the  expression  that  he  knew 
the  time  was  coming  when  "  something  must  be  done/* 
shewed  that  he  was  aware  that  something  must  be  done 
by  him. 

Rule  granted. 


Cox  V.  Cannon. 

JlRICE  bad  obtained  a  rule,  calling  upon  the  plaintiff  itu  no  ground 
to  shew  cause  why  the  warrant  of  attorney  in  this  cause  iheCourfto^^" 
should  not  be  given  up  to  be  cancelled  for  irregularity,  °'***'  *  warrant 

^  ^  ®  •' '   of  attorney  to 

and  why  the  defendant  should  not  be  discharged  out  of  be  deiiTered  up 
the  custody  of  the  sheriff  of  Surrey,  as  to  the  judgment  that^t^waa  not 
and  execution  on  the  said  warrant.  The  ground  upon  *""nce*"/J|* 
which  the  rule  had  been  obtained  was,  that  the  person  by  ceniBcated  at- 

torney,  the  per- 

whom  the  warrant  of  attorney  was  attested  on  behalf  of  son  who  acted 
the  defendant  was  not  a  certificated  attorney,  and  besides,  ^jj^i,  ^ebai?  ' 
that  he  was  a  prisoner.  hvnn%  dc- 

^  scribed  bimself 

as  such,  and  - 

Peacock  now  shewed  cause,  and  produced  an  affidavit,  baving  been 

produced  by 

in  which  it  was  sworn  that  the  defendant  was  a  prisoner  the  defendant 

in  custody  at  the  time  of  the  execution  of  the  warrant  of     nls  no  ob- 
jection that  the 
attorney  acting  for  the  defendant  is  a  prisoner. 
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1838.  attorney,  and  that  the  deponenti  the  clerk  to  the  plaintiff's 
attorney,  took  the  warrant  of  attorney  to  him  in  prison  to 
execute ;  that  the  defendant  read  the  said  warrant  of  at- 
torney, and  that  the  deponent  then  informed  him  that  it 
was  necessary  that  his  signature  should  be  attested  by  an 
attorney  on  his  behalf;  that  the  defendant  sent  for  a  per- 
son who,  on  his  coming  forward,  described  himself  as  an  at- 
torney, and  who,  on  the  warrant  of  attorney  being  executed, 
signed  bis  name  **  William  Haywood,**  and  stated  that 
he  was  the  attorney  for  the  defendant.  The  deponent 
stated  also,  that  he  was  not  informed,  nor  did  he  know 
that  the  said  William  Haywood  was  a  prisoner,  and  an 
uncertificated  attorney,  nor  did  he  tell  the  defendant  that 
he  would  do  to  attest  the  warrant  of  attorney  even  al- 
though he  was  not  certificated  and  a  prisoner.  The  case 
of  Jeyes  v.  Booth  (a)  was  in  point.  There  the  attorney 
was  produced  by  the  defendant,  and  it  was  held  that  he 
must  be  looked  upon  as  an  attorney  for  the  purposes  of 
that  case,  and  the  Court  refused  to  set  aside  the  proceed- 
ings on  the  ground  that  he  was  not  an  attorney. 

Price  contra,  submitted  that  the  rule  was  peremptory 
upon  the  subject,  and  cited  the  case  of  f^erge  ▼.  Dodd 
mentioned  in  Tidd's  New  Practice  (6),  where  it  was  held 
in  the  Court  of  King's  Bench  that  the  presence  and  at- 
testation of  an  attorney  who  had  not  taken  out  his  certifi- 
cate was  insufficient. 

TiNDAL,  C.  J. — This  case  is  not  to  be  distinguished 
from  Jeyes  v.  Booths  except  that  the  party  did  not  him- 
self know  that  the  person  who  acted  as  the  attorney  was 
not  certificated.  Before  the  defendant  was  in  a  position 
to  make  this  motion,  he  should  have  cleared  the  way  by 

(a)  1  B.  &  P.  97.  (b)  p.  279. 
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shewing  that  he  was  as  ignorant  as  the  other  party*    The         1838. 
fact  of  Haywood's  being  a  prisoner  is  immaterial. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 


Holmes  and  Another  v*  Pinney. 

Andrews,  Serjt.^  shewed  cause  against  a  rule  for  Where,  in  an 

striking  out  the  name  of  one  of  the  two  plaintiffs  on  the  banking  oom- 

record.     It  was  an  action  brought  by  a  banking  company  Jf^Jo'pfalntiffii' 

established  under  the  7  Geo.  4,  c.  45,  by  the  9th  section  ^^^  impropctiy 

.  put  on  the  re- 

of  which  they  were  required  to  sue  in  the  name  of  any  one  cord,  the  7  Geo. 
of  their  public  officers.  It  was  submitted,  that  the  rule  qulr'ing'the  suit 
should  have  been  to  set  aside  the  proceedings  in  the  ac-  to  be  carried  on 

*  ®  in  the  name  of 

tion  on  payment  of  the  defendant's  costs.    [Tindal,  C.  J. —  any  one  of  the 
If  the  plaintiffs  were  to  discontinue  they  would  have  to  company,  the 
pay  all  costs  certainly,  but  then  the  action  roust  be  re-  Se"word  to*b^ 
commenced,  and  there  is  a  necessary   further  expense,  amended,  the 

defendant  s 

which  is  quite  useless.]    The  defendant  might  obtain  some  costs  occadoned 
benefit  by  the  discontinuance,  and  the  Court  ought  not  to  pata^nd  wuf 
suffer  him  to  receive  any  injury  in  his  rights.     [^Tindal,  notreqmrethe 
C.  J. — It  is  not  an  uncommon  occurrence  to  strike  out  the  discontinued 
name  of  one  of  two  plaintiffs,  under  such  circumstances.]  menced. 
The  question  was,  whether  the  Court  would  allow  the 
parties,  after  the  cause  had  proceeded  so  far  by  their 
own  neglect,   to  exclude  themselves  from   such  conse- 
quences as  would  follow,  if  the  Court  should  refuse  to 
make  this  rule  absolute. 

Wilde,  Serjt.,  in  support  of  the  rule,  cited  Baker  v. 
Neater  (a). 

TiNDAL,  C.  J. — I  cannot  think  this  is  an  unreasonable 
application.     It  is  made  to  prevent  unnecessary  expense, 

(a)  Ante,  Vol.  I,  p.  616. 
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and  the  defendant  is  put  in  precisely  the  same  position  as 
before,  and  all  his  costs  attending  the  amendment  are  paid. 
The  refusal  to  make  this  rule  absolute  would  be  only 
putting  so  much  money  in  the  hands  of  the  attorney. 

Rule  absolute. 


Where  a  sum  of 
money  hu  been 
offered  to  a 
plaintiff  iniatii- 
faction  of  his 
demand,  wliich 
he  declines  to 
accept,  but 
subsequently, 
on  its  being 
paid  into  Court 
with  a  plea  of 
such  payment, 
he  takes  it  out« 
the  Court  will 
not  interfere  to 
give  the  defend- 
ant his  costs, 
unlets  the  case 
has  previously 
been  before  the 
Master. 


Roe  v.  Cobham. 

JXkARTIN  moyed  for  a  rule,  calling  on  the  plaintiff  to 
shew  cause  why  the  Master  should  not  tax  the  defendant 
his  costs  incurred  in  this  cause  since  the  service  of  the  writ 
of  summons.  It  appeared  that  the  writ  of  summons  was 
issued  on  the  20th  of  October,  indorsed  to  recover  a  sum 
of  106/.  3s.  9J.,  and  on  the  28th  of  the  same  month,  the 
defendant  took  out  a  summons  at  chambers  to  stay  pro- 
ceedings, on  payment  by  him  of  81/.  14>s.  9d.y  together 
with  costs,  to  be  taxed  by  the  master.  The  summons 
came  on  to  be  heard  before  Alderson,  B.,  and  was  attended 
by  the  plaintiff,  who  took  time  to  consider  whether  he 
would  accept  the  terms  which  were  offered.  On  the  Slst 
he  gave  his  answer,  declining  to  accede  to  the  proposition, 
and  the  defendant  afterwards  paid  the  money  into  courts 
and  pleaded  the  payment.  No  further  steps  were  taken 
in  the  cause  until  the  2iih  of  February,  and  then  the 
plaintiff  took  the  money  out  of  Court,  in  satisfaction  of 
his  demand.  The  course  of  practice  was  clearly  laid  down 
in  numerous  cases,  and  James  v.  Raggett  (a)  &  Hale  v. 
Baker  (6)  were  both  in  point. 

TiNDAL,  C.  J. — Why  not  take  the  case   before  the 

officer  ?    Let  the  plaintiff  pursue  his  own  judgment.     He 

has  got  judgment  in  the  cause,  and  let  him  go  before 

the  Master. 

Rule  refused. 


(a)  2  B.  &  Aid.  776 ;  S.  C.  I  Chit.  Rep.  471. 
(b)  Ante,  Vol.  2,  p.  126. 
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1838. 
Doe  d. r.  Roe. 

t/ARDINE  moved  for  juilgment  against  the  casual  ejector.  The  Court  wui 
The  irregularity  in  the  case  was,  that  in  the  notice  served  ildgment  ^  ^' 
on  two  of  the  tenants  the  Christian  name  of  one  of  the  «»""»' /^e 

casual  ejector. 

Other  tenants  was  omitted.  although  in  the 

notice  served  on 
two  of  the 

TiNDAL,  C.  J.— Tliat  is  not  material :  take  a  rule.  cSn  ntme 

of  a  third 


Rule  granted. 


tenant  is  orolt< 
ted. 


Doe  d.  Smith  v,  Roe. 

\jrRAY  moved  for  judgment  against  the  casual  ejector,  where  there 
There  were  thirteen  tenants  in  possession,  on  all  of  whom  "nant/iiTpoa- 
personal  service  had  been  effected.     In  the  whole  of  the  «eM«on»and 

*^      ^  ^  they  have  all 

notices,  however,  two  of  the  tenants  were  described  merely  been  personally 
as  "  Mrs.  Martin*'  and  "  Mrs.  Gough,"  their  Christian  ©bjecUon  to  a** 
names  being  omitted.     It  was  sworn  that  they  were  per-  '"'«  ^o''J?«^g- 

o  J  r  incnt  against 

sonally  served,  and  that  they  were  tlie  tenants  in  posses-  the  casual 
sion,  and  besides,  that  their  Christian  names  were  not  now  granted,  that 
known,  and  it  was  submitted,  therefore,  tiiat  the  omission  names "fTwo 
was  not  material.  ?^  *^'**"  .^'^f , 

I  been  omitted  in 

%  all  the  notices. 

TiNDAL,  C.  J. — You  may  take  a  rule.    There  has  al- 
ready been  a  similar  case  before  the  Court. 

Rule  granted. 


MaYHEW  V,  HOADLEY. 

Arnold  moved  for  a  rule  for  an  attachment  against  Where  the  de- 
the  sheriff,  for  not  bringing  in  the  body.     The  writ  of  nested  on  a  " 

capias,  and  in 
the  copy  served  on  him  he  is  directed  to  pot  in  bail  in  the  Exchequer  of  Pleas»  instead  of  in  the 
Common  Pleas,  his  omission  tu  put  in  bail  in  the  Common  Pleas  does  not  afford  a  sufficient  ground 
to  induce  the  Court  to  grant  a  rule  for  an  attachment  against  the  sheriff  for  not  bringing  in  the  body. 
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Mayhew 

HOADLBY. 


capias  was  issued  in  the  month  of  March,  and  the  defen- 
dant was  arrested  and  a  copy  served  on  him  in  pursuance 
of  the  directions  of  the  statute,  in  which,  however,  by  a 
mistake  of  the  clerk,  he  was  directed  to  put  in  bail  **  in 
the  Exchequer  of  Pleas,**  instead  of  in  this  Court*  The 
writ  was  tested  in  this  Court,  and  the  action  was  in  this 
Court,  and  it  was  submitted  that,  as  no  bail  had  been  put 
in,  in  this  Court,  and  as  the  defendant  must  have  been 
aware  that  it  was  an  error  in*  the  copy  of  the  writ  to  re- 
quire bail  in  the  Exchequer  of  Pleas,  this  rule  must  be 
granted. 


Park,  J. — I  doubt  very  much  whether  it  is  a  demand 
of  bail.     I  do  not  see  that  it  will  do. 

Rule  refused. 


A  plaindff  who 
hat  been  called 
to  the  bar  since 
the  commence- 
ment of  an 
actioni  cannot 
claim  his  privi- 
lege in  order  to 
procure  the 
▼enue  in  the 
action  to  be 
brought  back 
from  York  to 
Middlesex. 

The  privilege 
cannot  be 
granted  to  a 
person  joined 
with  his  wife  in 
the  action,  whe- 
ther they  be 
plaintifls  or 
defendants. 


Newton  and  Wife  v.  Harlan  d  and  Others. 

TV.  H.  WATSON  moved  for  a  rule,  calHng  on  the  de- 
fendant to  shew  cause  why  the  venue  in  this  action 
should  not  be  brought  back  to  the  county  of  Middlesex, 
where  it  had  been  originally  laid,  but  from  which  county 
it  had  been  removed  by  the  defendants  to  York.  The 
action  was  commenced  in  Easter  Term,  1837,  and  the 
ground  on  which  this  motion  was  made  was  that  of  the 
privilege  of  Mr.  Newton,  who  was  a  barrister,  and  was 
now  pursuing  the  practice  of  the  law.  It  was  submitted 
that  the  privilege  of  a  barrister  was  equal  to  that  of  an 
attorney,  but  in  the  present  case  there  was  a  difficulty,  in 
Mr.  Newton  not  having  been  called  to  the  bar  until  after 
the  commencement  of  the  action.  The  principle  on  which 
the  privilege  was  granted,  however,  being,  that  the  clients 
of  the  privileged  person  should  not  suffer  by  his  absence ; 
this  was  immaterial. 
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T1NDAL9  C.  J. — The  plaintiff  has  no  right,  by  his  yolun-  1838. 

tary  act,  in  being  called  to  the  bar,  to  inflict  an  incon-  ^bwton 

venience  on  the  defendant*  •• 


HAaLAMD. 


W,  H.  Wai9on  said,  that  there  was  also  another  diffi- 
culty, in  Mr.  Newton  being  joined  with  his  wife  in  the 
action.  The  moving  party  in  the  suit,  however,  was  the 
husband,  and  it  was  his  attention  which  was  peculiarly 
expected  to  be  paid  to  the  case.  If  the  reason  of  the 
principle  besides,  were  good,  that  the  presence  of  the 
privileged  person  was  required  in  Westminster  Hall,  for 
the  benefit  of  his  clients,  it  would  appl^  to  this  case  as 
well  as  any  other. 

TiNBAL,  C.  J. — I  cannot  help  saying,  that  as  far  as  the 
clients  of  the  plaintiff  are  concerned,  but  little  injury  will 
be  done,  for  the  Courts  in  Westminster  Hall  and  the 
Courts  at  York  do  not  sit  at  the  same  time. 

W,  H.  Waiion^ — In  Tidd's  Practice  (a)  there  were  some 
cases  cited  on  the  point,  but  they  were  all  cases  of  de- 
fendants who  claimed  the  privilege,  and  the  reason  why 
husband  and  wife  could  not  then  be  joined,  was  that  the 
attachment  of  privilege  was  in  existence.  The  attach- 
ment did  not,  however,  now  exist,  and  the  case  it  was 
submitted  was  altered. 

Tin  DAL,  C.  J. — It  seems  to  me  that  the  case  stands  on 
the  same  ground,  whether  the  party  claiming  privilege  is 
defendant  or  plaintiff;  if  a  person  is  joined  with  his  wife 
as  defendant  he  cannot  enjoy  the  privilege,  and  the  same 
rule  must  apply  here. 

Rule  refused. 

(a)  Ninth  edit.,  p.  80. 
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A  defendant 
having  been  ar- 
rested in  hit 
way  to  Court  to 
deliver  himself 
up  into  the 
hands  of  the 
Court  of 
Queen's  Bench 
to  receive  judg- 
ment on  a  con« 
viction  for  con- 
spiracy, the 
Court  will  only 
grant  a  rule 
nisi  for  his  dis- 
charge on  his 
own  affidavit. 

The  facts 
being  subse- 
quently ad- 
mitted by  the 
plaintiff,  the 
defendant  will 
be  discharged 
as  to  that  case, 
but  if  any 
detainers  are 
lodged  against 
him,  he  will 
not  be  dis- 
charged as  to 
them  unless 
notice  of  the 
motion  has 
been  given  to 
the  parties  con- 
cerned. 


Sharplin  V.  Hunter. 

JR.  r.  RICHARDS  moved  for  a  rule  for  the  discharge  of 
the  defendant  out  of  the  custody  of  the  sheriff  of  Mid- 
dlesexy  in  this  action.  It  was  sworn  by  the  defendanti 
that  he  had  been  indicted  for  a  conspiracy  with  some  other 
persons,  and  was  convicted,  and  a  rule  was  obtained  for 
judgment  against  him,  or  in  the  alternative  for  a  motion 
for  a  new^  trial,  and  he  was  proceeding  in  a  coach  to  de- 
liver himself  up  into  the  hands  of  the  Court  of  Queen's 
Bench,  having  teason  to  believe  that  as  the  rule  was  in 
the  paper,  it  would  come  on  for  discussion  on  that  day, 
when  he  was  arrested  in  the  present  action  by  W.  Thomp- 
son, an  officer  of  the  sheriff,  and  by  him  conveyed  to  a 
lock-up-house  in  Chancery-lane,  where  he  was  still  de- 
tained. It  was  submitted  that  the  rule  should  be  absolute 
in  the  first  instance. 

TiNDAL,  C.  J. — The  statement  is  made  by  the  prisoner 
himself,  and  we  cannot  discharge  him  without  some  fur- 
ther inquiry.     You  can  only  have  a  rule  to  shew  cause. 

On  a  subsequent  day. 

Ijcgh  appeared  for  the  plaintiff  in  the  action,  but  no 
one  appeared  for  the  sheriff.  The  facts  stated  by  the 
defendant  were  not  disputed. 


R.  V,  Richards  submitted  that  the  rule  must  be  abso- 
lute as  to  all  detainers  lodged  subsequently  to  the  defend* 
ant*8  arrest.  The  first  imprisonment  was  illegal,  and  any 
continuation  of  it  would  be  illegal  ako. 


TiNDAL,  C.  J. — Suppose  a  person  innocently  detained 
liim,  it  does  not  necessarily  follow  that  that  detainer  1% 


HUNTEft. 
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illegal.    The  sheriff  will  not  let  him  go  from  any  detainers         1838. 
there  may  be.    He  will  discharge  him  from  this  case;  but      sh^^^im 
if  there  are  any  other  persons  who  have  lodged  detainers  «. 

against  him,  and  whose  interests  are  therefore  concerned, 
at  all  events  he  cannot  be  discharged  as  to  them,  unless 
you  have  given  them  notice. 

Rule  accordingly. 


Huntley  r.  Bulwer  and  Others* 

cA  BA  YLE  Y  moved  for  a  rule,  calling  on  the  plaintiff  ThrM  days' 
or  his  attorney  to  shew  cause  why  all  proceedings  in  this  puintiff'sattor- 
action  should  not  be  stayed  until  the  plaintiff  had  given  Jl^'t^'^o^e**** 
security  for  costs.     It  appeared  that  the  plaintiff  had  re-  the  Court  that 
sided  at  Billericay,  in  Essex,  up  to  the  month  of  October,  security  for 
1886,  and  that  he  had  then  gone  to  St.  Omer,  in  France,  equWaUn^to  « 
in  insolvent  circumstances.     Three  days*  notice  of  the  de-  demand  and  re- 

"^  futal,  and  the 

fendants'  intention  to  make  the  present  motion  had  been  Court  wriii  not 

served  on  the  plaintiff's  attorney,  and  it  was  submitted  upon  such  « 

that  this  was  equivalent  to  a  demand  of  tlie  security  re-  ^^^' 
quired  and  a  refusal  to  give  it. 

TiNDAL,  C.  J. — You  have  not  demanded  the  security, 
and  it  may  have  forced  the  plaintiff  to  take  a  step.  By 
the  notice  you  only  tell  him  something. 

Park,  J. — You  ought  to  apply  to  him  for  security.  How 
far  have  the  pleadings  gone? 

«/•  BayUy, — The  defendant  did  not  state  that,  nor  was 
it  for  him  to  do  so.  That  was  clearly  stated  in  a  case  of 
Jones  V.  Jones 9  referred  to  in  Tidd's  New  Practice  (a). 

Park,  J. — Jt  may  be  that  the  action  has  proceeded  too 
far. 

Rule  refused. 

(a)  P.  270. 
TOL.  VI.  V  V  D.  P.  C. 
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1899. 

HocKEN  V.  Brown  and  Another. 
A  surety  for  the  XhIS  WAS  an  action  of  trespass  for  seisinff  and  taking  the 

payment  of  an  «-  o  o 

annuity  by  a  goods  of  the  plaintiff,  Under  colour  of  a  writ  of  fi.  fa.  The 
released  from  defendant  pleaded  in  the  usual  form  Justifying  the  seisure 
^e  ^'^antor  of  °°^^^  ^^^  ^^^*  which  had  been  issued  on  a  j udgment  against 
the  annuity  the  plaintiff  and  one  C.  V.  6.  The  plaintiff  replied,  stating 
▼ent,  and  being  &"  indenture,  dated  the  16th  of  February,  1831,  made  be- 

und^Mh^sta.  *^®^"  ^*  V'  ^-^  ®^  ^^^  ^"'  P^*"'  5  *^®  defendants,  of  the  se- 
tute  7  Geo.  4,     ^oud  part ;  and  one  W.  E.,  the  trustee  of  the  defendants, 

c.  57,  and  to  an  '^     , 

action  of  tres-  of  the  third  part,  by  which  an  annuity  of  185/.  was  granted 
and  taking'tiM    hy  the  said  C.y.  O.  to  the  defendants,  to  be  paid  during  the 

good^s^fhc  da-  ''*^®®  ^^  ^^®  defendants,  the  payment  of  which  was  se- 
fendant  haTing    cured  by  a  joint  and  several  warrant  of  attorney,  executed 

pleaded  a  Justi-     .        ,  .«"      -wr   r^  ii         i..«.».  i- 

fication  under  by  the  said  C.  Y.  Gr.  and  the  plaintiff  as  his  surety,  and  it 
fssued  upon  a*  ^^^  alleged  that  judgment  was  entered  up  on  the  said  war- 
judgmeni  en.      rant  of  attorney  on  the  25th  of  February,  1885,  which  it 

tered  up  on  a  if »  * 

warrant  of  at-     was  agreed  should  be  considered  as  a  collateral  security 

tbe"piaintlff"  ^  ^^^  ^^e  due  payment  of  the  annuity,  and  that  on  that  judg- 
jointly  with  the    ^^^^  jjjg  fi^  f^^  j^  ^^^  pj^^  mentioned  was  sued  out.  That 

grantor,  for  the  *■ 

payment  of  the    subsequently  a  certain  sum  of  money,  to  wit,  the  sum  of 

annuity,  « re-       -,-,-  ,  , 

plication  aiieg-  ooL,  being  the  amount  of  a  quarterly  payment  upon  the 
toVa/e  been**'  annuity,  became  due  and  payable  to  the  defendants,  to 
discharged         ^jt    on  the  14th  of  June,  1836,  for  the  payment  of  which 

under  the  In^  ^  ^  ^ 

solvent  Debtors*  sum  the  plaintiff  was  liable  as  surety.  But  that  before 
thereby  *'  the  ^^^  ^^^^  ^^^  ^^  3^^*  SO  as  afoFCsaid  bccame  due  and 
db!ha*rd"from  V^J^^^^'  *^  ^>^»  ™  ^^^  26th  of  September,  1885,  the 
his  liability  to  said  C.  V.  G.  was  a  prisoner  for  debt,  confined  in  the 
ants"  i-^Heid,    Fleet  prison,  at  the  suit  of  one  Richardson  and  others,  and 

that  he  applied  by  petition  to  the  Court  for  the  Relief  of 
Insolvent  Debtors  to  be  discharged,  and  that  on  the  said 
petition  coming  on  to  be  heard  and  examined  by  the  said 
Court  he  was  discharged,  and  was  held  entitled  to  the 
benefit  of  the  act,  and  that  by  the  force  of  the  said  dis- 
charge the  plaintiff  was  released  from  bis  liability  to  the 


bad  on  demur- 
rer. 


J 
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payment  of  the  money  to  the  defendants  in  respect  of  the        1B38. 
said  annuity.    Demurrer,  that  although  the  plaintiff  had      „ 
admitted  the  execution  of  a  warrant  of  attorneyj  yet  be  «• 

had  in  no  way  by  his  replication  avoided  the  effect  of  the 
warrant* 
Joinder. 


ChatmeUf  in  [support  of  the  demurrer.  The  effect  of 
the  replication  was,  that  the  plaintiff,  being  the  surety 
and  liable  on  the  judgment  jointly  entered  up  against 
him  and  the  grantor  of  the  annuity,  was  discharged,  be* 
cause  the  grantor  was  released  under  the  Insolvent  Debtors' 
Act.  It  was  submitted,  however,  that  this  proposition 
could  not  be  maintained,  and  although,  where  a  party  by 
his  own  act  released  one  of  two  judgment  debtors  or  prin- 
cipals, that  act  would  have  the  effect  of  discharging  the 
other  judgment  debtor  or  the  surety,  yet  that  rule  would 
not  apply  where  the  party  was  a  joint  contractor,  and  the 
principal  was  discharged  under  an  act  of  Parliament, 
unless  the  statute  distinctly  pointed  out  that  he  also  should 
be  discharged.  No  such  provision  was  contained  in  the 
Insolvent  Debtors'  Act  (7  Geo.  4,  c.  57).  Cowley  v. 
Bussell  (a)  was  a  case  where  it  was  held  that,  although 
the  grantor  of  an  annuity,  when  discharged  under  the 
Insolvent  Act  (51  Geo.  S,  c.  125),  was  discharged  both  as 
to  his  person  and  property  from  all  future  payments  of 
the  annuity,  yet  his  surety  or  specific  securities  were  not 
discharged  by  the  act,  and  the  judgment  of  Mansfield,  C.  J* 
was  decisive*  Poge  v.  Bussell  (b)  was  to  the  same  effect, 
and  decided  also  that  the  grantor  of  the  annuity  was  liable 
over  to  the  surety.    Powell  v.  Eason  (c)  was  also  in  point. 

Hoggins,   in  support  of  the   replication.     The   real 
question  was  the  liability  of  the  surety,  and  this  was  the 

(a)  4  Taun.  460.  (b)  2  M.  &  Sel.  651.  <c)  8  Bio;.  23. 

vv,2 
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1838.  first  case  of  a  surety  for  an  annuity  since  the  act  of 
7  Geo.  4f,  c.  57.  The  cases  which  had  been  cited  did  not 
apply ;  and  it  could  never  have  been  intended  by  the  legis- 
lature to  render  the  principal  liable  over  to  the  surety, 
because  if  it  vere  so^  it  would  deprive  him  of  the  benefit 
intended  to  be  conferred  upon  him  by  the  act  of  Parlia* 
ment.  The  5Ist  section  of  the  act  provided  for  the  dis- 
charge of  the  debtor  from  all  liability  in  respect  of  an 
annuity ;  and  it  must  have  been  intended  that  the  surety 
also  should  be  discharged.  It  might  have  been  different 
if  the  plaintiff  were  a  party  to  the  annuity  deed ;  but  he 
only  executed  the  warrant  of  attorney  as  the  surety*  The 
object  of  the  act  was  to  discharge  the  grantor  at  all  events ; 
and  it  must  be  presumed  that  it  was  intended  that  the  sta- 
tute should  have  another  clause^  by  which  the  surety  also 
should  be  directed  to  be  discharged.  The  words  of  the 
51st  section  were  imperative,  that  the  annuity  creditor 
should  prove  for  the  whole  value  of  the  annuity,  and  the 
principle  was,  that  the  surety  also  should  be  discharged* 

Channellf  in  reply*  was  stopped* 

TiNDAL^  C.  J. — It  appears  to  me  that  this  case  may  be 
decided  by  reference  to  the  concluding  words  of  the  Sist 
section  of  the  act*  That  section  authorizes  the  creditor 
on  an  annuity  deed  to  establish  his  claim  for  the  present 
value  of  the  annuity,  but  it  does  not  appear  on  this  record 
that  he  has  so  done,  and  his  reason  for  omitting  to  do  so 
will  not  be  a  question  here.  Tlie  clause  expressly  pro* 
vide::,  after  it  hns  authorized  the  annuity  creditor  so  to 
proceed  for  the  value  of  his  claim,  **  and  such  creditor  or 
creditors  shall  be  entitled,  in  respect  of  such  value,  to  the 
benefit  of  all  provisions  made  for  creditors  by  this  act, 
without  prejudice  nevertheless  to  the  respective  securities 
of  such  creditor  or  creditors,  excepting  as  respects  such 
prisoner's  discharge  under  this  act/'  Now,  how  does  the 
present  plaintiff  stand  ?  The  principal  having  granted  an  an-* 
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nuity>  the  plaintiff  gives  as  a  security  his  own  warrant  ofat*  1838. 
torney,  and  this  clause  expressly  excepts  from  its  provisions 
"  the  respective  securities  of  such  creditors,  excepting  as 
respects  such  prisoner's  discharge.'*  It  appears  to  me,  then* 
that  this  case  comes  within  this  exception ;  and  the  grantees  . 
have  a  right  to  go  to  the  full  extent  against  any  securities 
they  may  hold.  Tiie  only  security  lield  here  is  the  warrant 
of  attorney  given  by  the  plaintiff,  and  the  only  question 
is,  whether  it  conies  within  this  last  exception.  It  seems 
to  me,  that  the  exception  is  limited  only  to  preventing  the 
party  from  taking  any  step  which  shall  prevent  the  pri- 
soner's discharge  under  this  act.  But  the  party  here  has 
been  already  discharged.  Then  it  is  said  that  the  surety 
may  bring  his  action  against  the  original  grantor  of  the 
annuity.  It  may  be  so;  but  we  cannot  supply  the  ma* 
cbinery  which  the  legislature  has  not  given. 

Park,  J. — I  am  of  the  same  opinion.  In  the  case  of 
Freeman  v.  Burgess  (a),  the  Court  refused  to  liberate  on 
motion  a  discharged  insolvent,  who  had  been  arrested  by 
bis  surety  for  the  arrears  of  an  annuity  accruing  subse- 
quently  to  the  insolvent's  discharge,  and  paid  by  the 
surety.  That  may  not  be  precisely  similar  to  this  case ; 
but  the  Court  then  went  very  fully  into  the  grounds  of 
their  decision.  If  the  statute  now  under  consideration 
was  intended  to  bear  the  meaning  sought  to  be  put  upon 
it,  it  is  most  singular  that  it  was  not  rendered  quite  clear, 
which  might  have  been  done  by  the  introduction  of  two 
or  three  words.  Besides,  if  the  plaintiff's  argument  were 
right,  the  creditor  would  be  deprived  of  the  very  advan- 
tage which  he  intended  to  secure,  in  procuring  a  person 
to  become  surety  for  the  principal. 

BosANQUET,  J. — The  annuity  creditor  here  has  acquired 
by  the  act  of  the  plaintiff,  a  distinct  right  to  sue  him  for 

(a)  4Biug.4\6. 
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ISS8.  the  annuity^  in  case  it  should  fail  by  reason  of  non-pay- 
ment by  the  grantor,  and  it  appears  to  me  that  nothing 
but  the  most  express  words  in  the  act  can  deprive  him  of 
that  right  which  he  has  acquired.  The  annuity  creditor 
has  done  nothing  himself  to  release  the  demand,  and  we 
have  only  to  put  a  construction  upon  the  act  of  the 
legislature.  It  is  observable,  that  the  very  year  before 
this  act  was  passed,  there  was  another  statute  came 
into  operation  (6  Geo.  4,  c.  16,)  relating  to  bankrupts, 
in  which  specific  provisions  were  contained,  in  reference 
to  the  surety,  for  it  is  provided  (a),  that  if  the  surety 
shall  pay  the  amount  of  the  valuation  he  shall  be  dis- 
charged, but  if  not,  he  shall  be  liable  to  the  annuity 
creditor.  Then,  the  very  year  after,  follows  this  act,  in 
which  there  is  no  provision  as  to  the  discharge  of  the 
surety,  but  there  is  an  enactment,  that  the  annuity  credit 
tor  shall  be  admissible  to  prove  the  value  of  the  annuity 
under  the  act.  We  may  take  those  provisions,  therefore, 
to  have  been  purposely  omitted.  The  question  as  to  the 
right  of  the  surety  against  the  insolvent  does  not  arise 
here. 

CoLTMAN,  J. — If  we  might  speculate  upon  this  act  of 
Parliament,  I  think  there  are  some  grounds  for  supposing 
that  the  framers  of  its  provisions  intended  to  go  further 
than  they  have  done ;  but  we  are  not  at  liberty  to  do  so, 
but  must  consider  the  act  as  it  stands.  I  am  not  in- 
sensible to  the  weight  of  Mr.  Hoggins^s  argument,  that  by 
a  circuitous  mode,  the  benefit  which,  it  appears,  is  in- 
tended to  be  conferred  on  the  insolvent,  may  be  in  some 
degree  impaired,  if  not  lost;  but  at  the  same  time  there 
would  be  considerable  inconvenience  if  we  were  to  con- 
strue this  statute  in  any  other  way  than  that  which  has 
been  adopted,  because  it  is  impossible  to  conceive  that  it 

(a)  Sect.  55. 
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iras  the  intention  of  the  Legislature  to  place  the  surety  1838. 
of  an  insolvent  in  a  position  so  much  better  than  that  in 
which  it  had  alresdy  placed  the  surety  of  a  bankrupt* 
The  argument  here  is«  however,  that  it  was  intended  to 
discharge  the  surety,  without  his  paying  any  thing,  but 
one  would  not  come  to  that  decision,  unless  the  absolute 
words  of  the  act  rendered  such  a  conclusion  necessary. 
It  seems  to  me,  that  the  most  rational  construction  to  be 
put  upon  the  enactment  is,  that  it  leaves  the  case  of  the 
surety  untouched,  and  as  it  stood  at  common  law. 

Judgment  for  the  defendants. 


Martik  0.  Smith. 

J.  HIS  was  an  action  of  assumpsit,  and  the  declaration  in  an  action  of 

contained  counts  for  money  had  and  received,  and  on  an  mon^'^had Ynd 

account  stated;   the  defendant  pleaded   non  assumpsit  '^^^fmilr'^^^^^ 

The  cause  was  tried  before  Collman,  J.,  and  a  verdict  ^he  defendant 

was  entered  for  the  plaintiff,  with  20L  damages,  leave  plea  of  the 

being  reserved  to  the  defendant  to  move  to  enter  a  non-  |we*in^^^dence 

suit,  that  the  money 

was  receiyed  in 
respect  of  an 

Humfrey  accordingly  on "  a  former  day  obtained  a  '"*«■*  ''*«*"'• 
rule  nisi.  It  appeared  that  Mr.  O.  had  entered  into  an 
arrangement,  by  which  he  agreed  to  trot  his  horse  against 
the  horse  of  another  individual,  Mr.  T.,  for  1000/.,  along 
the  road  for  a  given  distance.  The  former  completed 
the  amount  of  his  stakes,  by  selling  them  in  one  pound 
shares,  and  of  these  the  defendant  purchased  fifty,  and 
afterwards  sold  twenty  of  them  to  the  plaintiff.  The  horse 
belonging  to  Mr.  O.  having  been  successful  in  the  race, 
the  defendant  received  the  whole  amount  due  upon  the 
fifty  shares,  and  it  was  proved  that  he  had  previously  pro- 
mised to  pay  the  plaintiff  so  soon  as  he  had  received  the 
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1838.  money.  He  never «  however^  paid,  and  the  present  action 
was  in  consequence  brought.  It  was  contended  at  the 
trialf  on  the  part  of  the  defendant,  that  the  wager  was  an 
illegal  one,  and  that  the  plaintiff  ought  not  to  recover; 
but  it  was  submitted  contriii  that,  as  the  receipt  of  the 
money  by  the  defendant  had  been  proved^  this  action  was 
maintainable;  and  that  the  objection  of  the  defendant 
could  not  be  successful  in  its  present  form,  for  that  since 
Che  new  rules  it  should  have  been  pleaded  specially. 

Martin  now  shewed  cause,  and  admitted  that  the  wager 
must  be  considered  to  be  illegal,  Whaley  v.  Pajoi  (a). 
This  action,  however,  was  independent  of  the  race,  and 
was  founded  on  the  receipt  of  the  money  by  the  defend- 
ant. In  Tenant  v.  Elliott  (i),  it  was  held,  that  one  party 
having  received  money  to  the  use  of  another,  on  an  illegal 
contract  between  the  latter  and  a  third  person,  he  should 
not  be  permitted  to  set  off  the  illegality  of  the  contract 
as  a  defence  to  an  action  for  money  had  and  received. 
Farmer  v.  Russell  (c),  was  also  in  point.  Unless  the 
plaintiff  in  this  action  sliould  succeed,  the  defendant 
might  set  every  one  else  at  defiance  and  keep  the  money^ 
for  Mr.  O.  could  never  recover  it  from  him.  Vaughan  v. 
Whitcomb  ((/),  was  also  cited.  But  the  defence  ought  to 
have  been  specially  pleaded.  Non  assumpsit  put  in  issue 
matters  of  fact  only,  and  all  matters  in  confession  and 
avoidance  must  be  pleaded  specially.  R.  G*  H.  T.  4W.  4,  {e)» 
Here,  tlie  fact  was  the  receipt  of  the  money,  and  that  was 
distinctly  proved. 

Humfrey  in  support  of  the  rule. — By  non  assumpsit 
the  defendant  put  in  issue  those  **  facts  from  wMc!i  a  pro* 
mise  could  be  implied  by  law.**     The  plea  here  wns  not 

(a)  2  B.  &  P.  51.  {d)  2  N.  R.  413. 

(6)  1  Bos.  &  P.  3.  (e)  Ante,  Vol.  2,  p.  3222. 

(c)  Id.  296. 
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one  of  confession  and  avoidance  at  all,  but  it  put  in  issue,  1838. 
as  a  matter'of  denial,  those  facts  which  in  law  would  be 
an  answer  to  the  case.  He  denied  that  the  money  was  by 
law  received  to  the  plaintifTs  use,  and  if  he  had  put  on 
record  a  special  plea,  it  might  have  been  demurred  to,  as 
amounting  to  the  general  issue,  SoUy  v.  Neish  (a).  Sup- 
posing an  action  to  have  been  brought  by  a  plaintiff,  a 
married  woman,  for  money  received  to  her  use,  it  could 
never  be  contended  that  it  was  necessary  to  plead  the 
marriage  of  the  plaintiff;  the  denial  of  a  contract  was  a 
denial  of  it  in  law.     He  referred  to  Poits  v.  Sparrow  {b). 

TiNDAL,  C.  J.*— On  the  first  point,  whether  money  had 
and  received  is  maintainable  in  this  case,  we  are  clearly 
of  opinion,  that  as  the  plaintiff  cannot  make  out  his  case 
without  unravelling  the  whole  transaction,  and  going  into 
proof  of  the  contract,  the  illegality  of  the  contract  would 
furnish  an  answer  to  it  in  this  form.  As  to  the  second 
objection,  that  this  defence  should  have  been  specially 
pleaded,  I  incline  to  the  opinion  that,  on  the  best  construe* 
tion  to  be  put  on  these  new  rules,  the  objection  becomes 
a  question  of  illegality  of  consideration,  and  should  have 
been  specially  pleaded.  The  general  rule  is  laid  down  in 
the  first  part  of  the  rule  referred  to,  that  **  the  plea  of 
non  assumpsit  shall  operate  only  as  a  denial  in  fact  of  the 
express  contract  or  promise  alleged,  or  of  the  matters  of 
fact  from  which  the  contract  or  promise  alleged  may  be 
implied  by  law.*'  Then  the  broad  distinction  on  this  ge« 
neral  rule  is  between  actions  of  assumpsit,  brought  on 
express  contracts,  and  those  brought  on  contracts  only 
implied  by  law.  Non  assumpsit  in  the  first  case  would 
put  in  issue  the  fact  of  the  contract,  while  in  the  second 
case  it  would  put  in  issue  many  matters  of  fact  and  of  law, 
and  when  you  look  at  the  examples  which  are  given  by 

(a)  Ante»  Vol  4,  p.  248.  (6)  Ante,  Vol.  3,  p.  630. 
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1888.        wajr  of  explanation  to  the  rule,  after  dealing  with  the  first 
1-  "  casee  of  express  contracts,  they  come  to  those  of  implied 

V.  contract,  and  it  is  said,  "  In  an  action  of  indebitatus  as- 

sumpsit  for  goods  sold  and  delivered,  the  plea  of  non 
assumpsit  will  operate  as  a  denial  of  the  sale  and  delivery 
in  point  of  fact/'   Now,  let  us  pause  there  for  a  little,  and 
suppose  a  case  of  an  action  for  goods  sold  and  delivered, 
where  a  plea  of  the  general  issue  was  on  the  record,  and 
it  was  proved  that  the  plaintiff  had  been  active  in  delivering 
the  goods,  for  the  purpose  of  their  being  smuggled ;  it 
^n  hardly  be  said  that  the  defendant  could  avail  himself 
of  such  a  defence,  if  he  had  not  brought  it  to  the  mind 
of  the  party  by  pleading  it.    Then,  let  us  go  a  little  fur- 
ther :    **  In  the  like  action  for  money  had  and  received,  it 
will  operate  as  a  denial,  both  of  the  receipt  of  the  money, 
and  the  existence  of  those  facts  which  make  such  receipt 
by  the  defendant  a  receipt  to  the  use  of  the  plaintiflT."    It 
is  no  where  said  that  it  will  have  a  double  effect,  and  all 
that  it  says  is,  that  it  will  operate  as  a  "  denial  both  of  the 
receipt  of  the  money,  and  the  existence  of  those  facts 
which  make  such  receipt  by  the  defendant  a  receipt  to  the 
use  of  the  plaintiff. **   Then  we  must  couple  this  with  what 
appears  in  the  third  rule*    First,  the  rule  says  how, much 
non  assumpsit  puts  in  issue ;  and  then  we  come  to  the  third 
rule,  which  provides  that  "  in  every  species  of  assumpsit, 
all  matters  in  confession  and  avoidance,  including  not  only 
those  by  way  of  discharge,  but  those  which  shew  the 
transaction  to  be  either  void  or  voidable  in  point  of  law,  on 
the  ground  of  fraud  or  otherwise,  shall  be  specially  pleaded : 
ex.  gr.,  infancy,  coverture,  release,  payment,  performance, 
illegality  of  consideration,  either  by  statute  or  common 
law,"  &c.  Now,  here  the  defence  is,  that  the  money  sought 
to  be  recovered  was  received  as  the  result  of  an  illegal 
wager  on  a  horse  race.     I  think,  therefore,  that  this  is  a 
matter  of  defence  implying  illegality  upon  a  statute,  and 
that  it  should  have  been  pleaded.  -  The  case  whieh  has 
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been  well  put  in  argument,  is  one  which  it  diatinct  from        1886. 
this. 

ParKi  J.| — Concurred. 

« 

B08ANQUET9  J. — I  am  of  opinion,  that  advantage  cannot 
be  taken  of  the  defence  here  set  up,  under  the  plea  of 
Hon  assumpsit.  The  substance  of  the  defence  is,  that 
the  contract  is  void  in  law,  and  that  the  money  therefore 
yrsLS  not  receiTod  to  the  plaintiff's  use.  The  rules  with 
respect  to  pleading  in  actions  of  assumpsit  have  been  so 
dearly  stated  by  the  Lord  Chief  Justice,  that  I  need  not 
•ay  much  on  them.  In  the  first  instancoi  howeverj  I  may 
•ay,  that  it  was  the  great  object  of  all  these  rules,  that 
where  the  plaintiff  came  down  to  trial,  he  should  know 
well  what  he  had  to  meet,  and  therefore  the  defence  in- 
tended  to  be  set  up  against  him  ought  to  appear  on  the 
face  of  the  record.  Now,  this  object  of  the  rule  applies 
herCj  because  the  facts  proved  are  prima  facie  sufficient 
to  raise  a  presumption  in  law,  that  the  money  was  received 
to  the  use  of  the  plaintiff.  But  then  it  is  said,  that  there 
are  certain  statutes  which  make  the  transaction  illegal, 
and  therefore  that  no  presumption  in  law  can  be  enter* 
tained  that  the  defendant  was  to  pay  the  money  to  the 
plaintiff,  and  that  there  is  no  consideration  for  paying 
over  the  money.  That  want  of  consideration,  however, 
I  think  must  be  pleaded. 

CoLTHAV,  J. — When  this  case  was  before  me  at  the 
trial,  looking  at  the  first  rule,  it  appeared  to  me  to  furnish 
some  ground  for  the  argument  of  Mr.  Humfrey.  On 
contrasting  that  rule  with  the  third  rule,  however,  I 
thought  that  the  two  must  be  taken  together^  and  I  ad- 
here to  that  opinion. 

Rule  discharged. 
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1838. 

Newton  and  Wife  r.  Harland  and  Others, 
la  ati  action  for   NeWTON  moved  for  a  rule,  calling  on  tlie  defendants 

an  illegal  *  o 

teizura  and  sale  to  shew  cause  why  they  should  not  pay  to  the  plaintiffs  the 

goods  under  a  sum  of  35A  deducted  by  the  Master,  as  the  defendants' 

treil'the^dwial  ^^^^^>  ^^^  ^^^  amount  paid  on  the  taxation  of  the  plain* 

ration  conuined  tiffa*  costs  in  the  action.     The  cause  was  tried  at  the 

nine  counts, 

two  of  which  York  Assizes,  before  Parker  B.,  in  July,  1837,  and  there 

whole  value  of  ^^^  ^  general  verdict  for  the  plaintiffs,  damages  45/.    It 

^'hi^'tT'^*  ^*'  ^"  action  for  the  illegal  seizure  and  sale  of  the  plain* 

mainder  went  tiffs*  goods,  Under  a  distress  for  rent,  and  the  declaration 

the  goods  and  Contained  nine  counts,  on  each  of  which  there  were  dis* 

d«ding  wUh  ^^"^^  issues  raised,  the  defendants  pleading  the  general 

them.   A  Ter-  issue  to  the  whole  of  the  declaration,  and  several  specif 

diet  being 

entered  for  the  pleas.  The  verdlct  was  entered  generally  for  the  plain** 
first"two  counts,  tiffs  by  the  associate,  but  before  the  parties  proceeded 
and  for  the  de-    ^  ^^^^  ^j^g  ^osts,  the  defendants  took  out  a  summons  be* 

fondants  on  the  ' 

rtaii— Held,  fore  Parker  B.,  on  the  ground  that  it  was  improperly  en* 
fendants  might  tcred,  and  an  order  was  then  made,  directing  a  verdict  to  be 
o? those  counu  entered  for  the  plaintiffs,  on  seven  of  the  issues,  leaving  the 
■gainst  the  costs  damages  as  they  were  on  the  other  two  issues,  which  went 

of  the  issues  o  ^ 

found  for  the  to  the  whoIe  value  of  the  property,  the  other  issues  being 
^    ^ '  '*  on  the  injuring  and  illegally  dealing  with  the  property, 

which  became  immaterial,  when  the  plaintiffs  recovered  for 
the  whole  value.  The  Master,  on  taxing  the  costs,  set 
off  the  costs  on  the  issues  found  for  the  defendants  against 
those  of  the  plaintiffs.  It  was  submitted,  however,  that 
this  was  an  erroneous  view  of  the  law  and  of  the  case. 
The  counts  which  were  found  for  the  plaintiffs  went  to 
the  whole  value  of  the  property,  and  the  issues,  on  which 
the  verdict  was  entered  for  the  defendants,  were  immaterial 
to  the  general  subject-matter  of  the  action.  It  was  clear  that 
the  plaintiffs  were  not  entitled  (o  costs  on  those  issues  en« 
tered  for  the  defendants ;  but  it  was  equally  clear  that  the 
defendants  were  not  entitled  to  set  off  the  costs  on  those 
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issues  found  for  thenij  against  those  which  the  plaintiffs         183S. 
had  a  right  to  claim  on  the  issues  on  which  they  had  ob«       ^ 
tained  a  verdict*    In  Goodburne  v.  Bowman  (a),  it  was  «• 

heldi  that  where  immaterial  issues  were  found  for  the  de« 
fendant^  and  judgment  was  afterwards  entered  for  the 
plaintiff^,  non  obstante  veredicto,  neither  party  was  en- 
titled to  the  costs  of  the  immaterial  issues.  The  plaintiffs 
clearly  recovered  on  the  material  issues,  for  the  verdict 
gave  them  the  whole  value  of  the  property  seized,  and 
they  were  necessarily  precluded  from  recovering  on  those 
counts  which  referred  only  to  the  injuring  and  dealing 
with  the  property. 

TiNDAL,  C.  J. — I  do  not  see  that  you  bring  yourself 
within  the  rule  of  H.  T.  2  W.  4,  s.  71.  The  provisions 
of  that  rule  are,  that  "  no  costs  shall  be  allowed  on  taxa- 
tion to  a  plaintiff*,  on  any  counts  or  issues  upon  which  he 
has  not  succeeded ;  and  the  costs  of  all  issues  found  for 
the  defendant  shall  be  deducted  from  the  plaintiff'^s  costs.*' 

Newton. — That  rule  did  not  apply  to  cases  where  the 
issues  found  for  the  defendant  were  immaterial. 

TiMDAL,  C.  J. — It  is  very  hard  that  the  defendants 
should  be  brought  into  Court  on  eight  or  nine  counts, 
when  you  might  have  brought  your  action  in  a  shorter 
form,  and  therefore  the  hardship  is  not  on  you  alone.  In 
the  case  you  cite,  it  is  admitted  that  the  plaintiff*  had  his 
right  of  action,  and  the  application  was  made  within  the 
first  four  days  of  the  term  after  the  trial.  You  are  now 
too  late. 

Park,  J. — You  should  have  come  here  four  days  after 
Uth  November,  when  Mr.  Baron  Parke  made  the  order. 

(a)  9  Biag.  66/. 


Rarlahd. 
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1898.  Newton. — No  mischief  had  arisen  until  afWr  the  eosts 

„  were  taxed^  which  was  not  until  the  next  Tacation.    Diir- 

V.  ing  the  whole  of  Hilary  Term  besidesi  it  was  sworn  that 

the  plaintiflP  was  confined  by  illness  at  Cheltenhami  whidi 
prevented  his  giving  proper  instructions  in  the  ease. 

TiNDALy  C*  J.-— I  thinki  on  the  proper  construction]  to 
be  put  on  this  rule,  you  do  not  bring  yourself  within  it 
at  all.  It  is  intended,  that  where  the  plainti£P  puts  more 
counts  in  his  declaration  than  are  necessary,  he  should 
pay  the  costs  of  those  which  are  not  proved. 

Rule  refused. 


M7 


REGULi£  GENERALES. 


TRINITY  TERM,  Ut  VICTORIA. 

XT  18  ORDERED  that  in  future,  in  any  action  against  an         1838. 
acceptor  of  a  bill  of  exchange,  or  the  maker  of  a  promis- 
sory note,  the  defendant  shall  be  at  liberty  to  stay  pro- 
ceedings on  payment  of  the  debt  and  costs  in  that  action 
only. 

DeKMAN.  J.  B.  BOSANQUBT. 

N.  C.  TiNDAL.  E.  H.  Alderson. 

Abinobr.  J.  Pattbson. 

J.  A.  Park.  J.  Gurnby. 

J.  Littlbdalb.  J.  Williams. 

J.  VaUGHAN.  J.  T.  CoLERIDOB, 

J.  Parke.  T.  Coltman. 

W.  BOLLAMD, 


TRINITY  TERM,  Ist  VICTORIA. 

tT  HERE  AS,  it  is  expedient  that  certain  of  the  rules 
and  regulations  made  in  Hilary  Term,  in  the  4th  year  of 
his  late  Majesty  King  William  the  Fourth,  pursuant  to  the 
statute  of  the  Srd  and  4th  William  4th,  c.  42,  s.  1,  should 
be  amended^  and  some  further  rules  and  regulations  made 
pursuant  to  the  same  statute  ; 

It  is  therefore  ordered,  that,  from  and  after  the  first 
day  of  Michaelmas  Term  next  inclusive,  unless  parliament 
shall  in  the  mean  time  otherwise  enact,  the  following  rules 
and  regulations  made  pursuant  to  the  said  statute  shall  be 
in  force. 
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1838. 


Payment  of 
money  ioto 
court* 


Form  oC 


Proceeding!  by 
plaintiff  after 
payment  of 
money  into 
court. 


1st.  It  is  ordered,  that  the  17th  and  19th  of  the  Ge- 
neral Rules  and  Regulations  made  pursuant  to  the  statute 
«Jrd  and  4th  William  4th,  c.  42,  s.  1,  be  repealed ;  and  that 
in  the  place  thereof,  the  two  following  amended  rules  be 
substituted,  viz : — 

For  the  11  th  Rule. 

When  money  is  paid  into  Court,  such  payment  shall  be 
pleaded  in  all  cases,  and  as  near  as  may  be  in  the  following 
form  mutatis  mutandis. 

The  day  of  the 

defendant,  by  his  attorney,** 

A.  B.  J  (or  **  in  person,  &c.)  says,**  (or,  in  case  it  be 

pleaded  as  to  part  only  add  ''as  to  £  being  part  of 
the  sum  in  the  declaration  "  or  ''count  mentioned/'  or  "as 
to  the  residue  of  the  sum  of  £  )  that  the  plaintiff 
ought  not  further  to  maintain  his  action,  because  the  de- 
fendant now  brings  into  Court  the  sum  of  £  ready  to 
be  paid  to  the  plaintifT.  And,  that  the  defendant  further 
says,  that  the  plaintiff  has  not  sustained  damages,**  (or  in 
actions  of  debt,  "  that  he  never  was  indebted  to  the  plain- 
tiff,) to  a  greater  amount  than  the  said  sum  &c.,  in  re- 
spect of  the  cause  of  action  in  the  declaration  mentioned,** 
(or,  "  in  the  introductory  part  of  this  plea  mentioned,)  and 
this  he  is  ready  to  verify :  wherefore  he  prays  judgment,  if 
the  plaintiff  ought  further  to  maintain  his  action  thereof.** 

For  the  I9th  Rule. 

The  plaintiff,  after  delivery  of  a  plea  of  payment  of  mo- 
ney into  Court,  shall  be  at  liberty  to  i*eply  to  the  same  by 
accepting  the  sum  so  paid  into  Court  in  full  satisfaction 
and  discharge  of  the  cause  of  action  in  respect  of  which  it 
has  been  paid  in,  and  he  shall  be  at  liberty  in  that  case  to 
tax  his  costs  of  suit,  and  in  case  of  non-payment  thereof 
within  forty-eight  hours,  to  sign  judgment  for  his  costs  of 
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suit  80  taxed;  or  the  plaintiff  may  reply ^  *'  that  he  sus-  1838. 
tained  damages  (or,  '*  that  the  defendant  was  and  is  in« 
debted  to  him/'  as  the  case  may  be)  to  a  greater  amount 
than  the  said  sum ;"  and  in  the  event  of  an  issue  thereon 
being  found  for  the  defendant,  the  defendant  shall  be  en- 
titled to  judgment  and  his  costs  of  suit. 

It  is  ordered.  That  in  every  case  in  which  a  defendant  General  iuue 
shall  plead  the  general  issue,  intending  to  give  the  special 
matter  in  evidence  by  virtue  of  any  act  of  Parliament,  he 
shall  insert  in  the  margin  of  such  plea  the  words  ''  by  sta* 
tute,*'  otherwise  such  plea  shall  be  taken  not  to  have  been 
pleaded  by  virtue  of  any  act  of  Parliament,  and  such  me- 
morandum shall  be  inserted  in  the  margin  of  the  issue,  and 
of  the  Nisi  Prius  record. 

In  any  case  in  which  the  plaintiff  (in  order  to  avoid  the  Payment  cre- 
expence  of  a  plea  of  payment)  shall  have  given  credit  in  cdarofdl»nand 
the  particulars  of  his  demand  for  any  sum  or  sums  of  mo-  "f^^,"?*  ^^ 
ney  therein  admitted  to  have  been  paid  to  the  plaintiff,  it 
shall  not  be  necessary  for  the  defendant  to  plead  the  pay- 
ment of  such  sum  or  sums  of  money. 

But  this  rule  is  not  to  apply  to  cases  where  the  plaintiff.  Role  not  to 
after  stating  the  amount  of  his  demand,  states  that  he  seeks  'f  bdance. 
to  recover  a  certain  balance,  without  giving  credit  for  any 
particular  sum  or  sums. 

Payment  shall  not  in  any  case  be  allowed  to  be  given  in  Payment  in 
evidence  in  reduction  of  damages  or  debt ;  but  shall  be  damage8"or 
pleaded  in  bar.  ^J^J^^  »^  ^ 

DeNMAN.  J.  B.  BOSANQUET. 

N.  C.  TiNDAL.        E.  H.  Alderson. 
Abikger.  J.  Patteson. 

J.  A.  Park.  J.  Gurney. 

J.  LlTTLEDALE.         J.  WlLLIAMS. 

J.  Vaugiian.  J.  T.  Coleridge. 

J.  Parke.  T.  Coltman. 

W.  BOLLAND. 
VOL.  VI.  X  X  D.  P.  C. 
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COURT  OF  EXCHEQUER. 


IN  THE  FIRST  YEAR  OP  THE  REION  OF  VICTORIA. 


an 


1838. 


By  Indenture 
certain  l^nds 
were  granted, 
ba trained,  snld, 
&c  (oR.  H. 
and  the  defend- 
ant, 10  the  use 
and  intent  that 
the  plainiifF 
should  receive 
out  of  the  land 
a  clear  yearly 
rent  of  63/.,  and 
the  said  R.  H. 
and  the  defend- 
ant covenanted 
that  they  would 
well  and  truly 
pay  the  said 
rent  to  the 
plaintiff: — 
lieltif  that  debt 
could  not  lie 
mnintained  for 
arrears  of  the 
annuity,  but 
that  covenant 
was  the  proper 
remedy. 


Randall  «.  Rigbt. 

JLIEBT.— -The  declaration  stated  that  heretofore,  to  wit, 
on  the  17th  of  October,  1837,  in  and  by  a  certain  inden- 
ture then  made,  between  the  plaintiff  of  the  first  part, 
H.  Brookes  of  the  second  part,  and  R.  HoUis  and  the  de- 
fendant, of  the  third  part  (profert),  certain  lands  and  pre- 
misses were  granted,  bargained,  sold,  aliened,  enfeoffid^ 
and  confirmed  unto  the  said  R.  Hollis  and  the  defendant, 
their  heirs  and  assigns,  to  hold  the  same  unto  the  said 
R.  HoIIis  and  the  defendant,  and  their  heirs,  to  the  use,  in- 
tent, and  purpose  that  the  plaintiff,  his  heirs  and  assigns 
for  ever,  should  and  might,  out  of  the  said  land  and  the 
dwelUng-houses,  and  other  buildings  erected  thereupon, 
with  the  appurtenances,  receive  and  take  one  clear  yearly 
rent  or  sum  of  6ti/.  of  lawful  money  of  Great  Britain,  to 
be  payable  half-yearly,  free  from  all  deductions  whatso- 
ever, and  to  the  further  uses,  intents,  and  purposes  in  the 
said  indenture  mentioned.  And  the  said  defendant  did 
by  the  said  indenture,  for  himself,  and  for  his  heirs,  exe- 
cutors, administrators,  and  assigns,  covenant,  promise, and 
agree  with  and  to  tiie  plaintiff,  his  heirs  and  assigns,  that 
they,  the  said  R,  Hollis  and  the  defendant,  their  heirs, 
executors,  administrators,  and  assigns,  or  some  or  one 
of  them,  should  or  would  for  ever  thereafter  well  and  truly 
pay  or  cause  to  be  paid  unto  the  plaintiff,  his  heirs  and 
assigns,  the  said  yearly  rent  of  63/.,  by  the  said  indenture 
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Kmited  in  use  to  him  and  tbetn  on'  the  days  and  times 
thereinbefore  appointed  for  payment  thereof^  and  herein* 
before  mentioned^  without  any  deduction  or  abatement 
whatsoever.  And  the  plaintiff  saith,  that  after  the  making 
of  the  said  indenture,  to  wit,  on  the  £5th  of  March,  ISSS, 
which  day  elapsed  before  the  commencement  of  this  suit, 
a  large  smn  of  the  yearly  sum  or  rent  aforesaid,  to  wit, 
81/.  10^.,  became  due  to  the  plaintiff  according  to  the  said 
covenant,  for  one  half  of  a  year  ending  on  the  day  and 
year  last  aforesaid,  and  then  last  elapsed.  And  the  plain- 
tiff further  saith,  that  the  said  R.  HoUis  was  then,  and 
thence  to  the  commencement  of  this  suit,  alive.  Breach 
-^that  neither  R.  HoIIis  nor  the  defendant  paid  the  said 
sum,  but  therein  made  default,  contrary  to  the  said  cove* 
nant,  whereby  an  action  hath  accrued  to  demand  the  sum 
otSlLlOs. 
General  demurrer  and  joinder. 

Wightman,  in  support  of  the  demtti*rer.— -The  question 
in  this  case  is,  whether  debt  will  lie  for  the  arrears  of 
an  annuity  issuing  out  of  land.  Kelly  v.  Clubbe  (a)  de- 
cided that  debt  could  not  be  maintained  during  the  life  of 
the  annuitant  for  the  arrears  of  an  annuity  for  life  issuing 
out  of  land,  notwithstanding  the  declaration  avoided  stat« 
ing  that  the  grantor  had  a  freehold  in  the  lands,  and  alleged 
that  he  received  the  rents  to  the  use  of  the  grantee.  Iti 
that  case  as  well  as  the  present  there  was  a  covenant  by 
the  grantor  for  the  payment  of  the  annuity.  The  point 
was  more  fully  considered  in  Webb  v.  Jigg$  {b) ;  there  it 
was  decided  that  debt  would  not  lie  at  common  law,  nor 
by  Stat.  8  Ann.  c.  14,  for  the  arrears  of  an  annuity  or  yearly 
rent  devised  payable  out  of  lands  to  A.  during  the  life  of 
B.,  to  whom  the  lands  were  devised  for  life,  so  long  as  the 
estate  of  freehold  continued.    Here,  it  arises  by  grant,  and 

(a)  3  B.  &  B.  IdO*  (6)  4  M.  &  Sel.  113. 
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1838.  ^  there  is  a  coTenant  to  secure  its  payment.  The  same 
principle  will  apply  to  both  cases*  The  covenant  is  a 
collateral  security,  but  the  annuity  issues  out  of  the  land : 
it  is  conceded  that  the  defendant  may  be  liable  upon  hb 
covenant,  but  he  is  not  in  the  present  form  of  action* 

Crampioiif  contra. — This  is  a  covenant  to  pay  a  sum  in 
gross^  in  which  case  debt  will  lie.  Ingledew  v.  Cripps  (a). 
[Parke^  B. — It  is  laid  down  that  debt  will  not  lie  upon  a 
conditional  covenant,  that  if  C*  do  not  pay  B.  10/.,  then  A. 
will  pay  it— Wentwor th's  Office  of  Executors,  250.]  Webb 
v.Jiggs  arose  upon  a  devise,  and  the  Court  proceeded  upon 
the  ground  of  want  of  privity.  IParie,  B. — The  Court 
decided  that  case  upon  the  ground,  that  during  the  con- 
tinuance of  the  freehold  an  action  would  not  lie ;  but  the 
only  remedy  was  a  real  remedy.]  It  is  not  contended  that 
debt  will  lie  where  there  is  a  mere  taking  of  the  profits, 
but  here  there  is  a  collateral  covenant  in  gross,  which 
would  not  go  with  the  land,  or  pass  with  the  debt.  In 
Kelltf  V.  Clubbe^  it  must  be  assumed  that  there  was  no  co- 
venant. This  case  resembles  Milnes  v.  Branch  {b) ;  there 
J.  B.,  being  seised  in  fee,  conveyed  to  defendant  and 
G.  J,,  their  heirs  and  assigns,  to  the  use  that  J.  B.,  bis 
heirs  and  assigns  might  have  and  take  to  his  use,  a  rent 
certain  to  be  issuing  out  of  the  premises,  and  subject  to 
the  said  rent  to  the  use  of  defendant,  his  heirs  and  as- 
signs, and  defendant  covenanted  with  J.  B*,  his  heirs  and 
assigns,  to  pay  to  him,  his  heirs  and  asssigns,  the  said 
rent^  and  to  build  within  one  year,  one  or  more  messuages 
on  the  premises,  for  better  securing  the  said  rent,  and 
J.  B.  within  one  year  demised  the  said  rent  to  the  plaintiffs 
for  one  thousand  years ;  and  it  was  held  that  covenant 
would  not  lie  for  the  plaintiffs,  for  non-payment  of  the 
rent,  or  for  not  building  the  messuages,  for  the  covenant 

{o)  2  Lord  Raym.  814.  {b)  5  M.  fir  Sel.  411. 
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ess 


was  personal  to  J.  B.  Cook  v.  Hef*le  (a)  shews  that  this 
covenant  could  not  be  transferred.  IParke,  B. — How  do 
you  distinguish  this  from  the  case  of  a  lease  with  a  cove- 
nanty  by  the  lessee,  his  executorsi  administrators^  and  as- 
signs, to  pay  the  rent,  the  lessee  assigns,  and  the  assignee 
enters  and  is  accepted  as  tenant  by  the  lessor  ?  in  case  of 
non-payment  of  the  rent,  the  lessor  may  maintain  debt 
against  the  assignee,  but  can  only  bring  covenant  against 
the  lessee,  because  the  privity  of  estate  is  determined. 
Mills  V.  Auriol  (&)•]  Those  are  questions  as  to  how  far 
debt  will  lie  upon  a  contract  arising  from  the  privity  of 
estate;  here,  the  covenant  in  its  inception  is  the  same  as  if 
it  were  between  A.  B.,  and  C.  D.  to  pay  a  certain  sum. 


1838. 


Wighiman,  in  reply. — There  is  no  doubt  this  is  a  cove- 
nant in  gross ;  but  the  question  is,  whether  it  is  a  covenant 
collateral ;  because  if  so,  there  is  no  such  duty  between  the 
defendant  and  the  plaintiff  as  will  enable  the  latter  to 
maintain  debt.  Cook  v.  Herle  is  an  express  authority 
that  this  is  a  collateral  covenant.  The  primary  duty  is 
not  that  the  defendant  shall  pay  it ;  in  the  first  instance  it 
is  to  be  taken  out  of  the  land ;  if  it  be  not  paid  from  the 
landj  then  the  defendant  is  looked  to.  This  then  sounds 
in  damages,  and  covenant  is  the  only  remedy. 

Lord  Abinger,  C.  B. — The  question  is,  whether  the 
defendant  is  liable  in  this  form  of  action.  It  is  an  action 
on  collateral  covenant,  by  which  the  defendant  and  an- 
other undertake  to  pay  an  annuity  secured  on  land.  The 
case  then  resembles  that  of  a  lessee  who  has  assigned  his 
lease ;  and  in  Mills  v.  Auriol^  the  effect  of  such  assign- 
ment was  considered.  There,  Wilson,  J.,  says  :  "  An  ac- 
tion of  covenant  remains  after  the  estate  is  gone  ;  but  ge- 
nerally speaking,  when  the  land  is  gone,  the  action  of  debt 


(a)  2  Mod  138.        (h)  1  H.  Blac  433. 
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is  alio  gonei  debt  being  maintainable  because  the  land  la 
debtor:  covenant  is  founded  on  a  privity  collateral  to 
the  land.'*  Then  the  relation  of  the  defendant  to  the 
plaintiff  is  the  same  as  that  of  the  original  lessee  tooths 
lessor,  in  the  cases  cited. 


Parke,  B. — I  am  of  the  same  opinion.  No  doubt  this 
is  a  collateral  covenant  in  gross,  as  it  does  not  run  with 
the  land  ;  it  is  also  collateral  in  the  sensejnsisted  upon  by 
Mr.  fVightman,  as  it  is  not  a  covenant  to  perform  any  duty 
accruing  from  the  defendant  to  tlie  plaintiff,  but  to  pay 
an  annuity  secured  on  land.  The  cases  shew,  that  under 
such  circumstances  debt  cannot  be  maintained.  This 
case  ranges  itself  within  the  principle  of  Mills  v.  Auriol, 
which  has  been  referred  to,  and  covenant  is  the  only 
remedy. 

Boll  AND,  and  Alderson,  B.s,  concurred. 

Judgment  for  the  defendant 


Where  a  decla- 
radon  contains  a 
bad  and  a  good 
count,  and  there 
is  a  general  ver- 
dict for  the 
plaintiflT,  tlie 
Court  will  not 
arrest  the  judg- 
ment, but  will 
award  a  venire 
de  novo. 


AtREY  V,  FeARNSIDES. 

Assumpsit.— The  first  count  stated,  that  the  de« 
fendant  made  his  promissory  note  in  writing,  and  thereby 
promised  to  pay  to  the  plain  tiff  or  order,  IS/,  for  value 
received,  with  interest,  **  and  all  fines  according  to  rule.*' 
There  was  also  a  count  on  an  account  stated.  A  verdict 
having  been  found  for  the  plaintifi^ — 

W,  H.  Watson  obtained  a  rule  to  arrest  the  judgment, 
on  the  ground  that  the  instrument  set  out  in.  the  first 
count  was  not  a  promissory  note,  but  an  agreement^  and 
should  have  been  declared  upon  as  such. 
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WigJdman  shewed  cause. — The  words  "  and  all  fines         1P38. 
according  to  rule/*  have  no  intelligible  meaning,  and  may 
be  rejected  as  surplusage.     It  would  be  impossible  to  de-  v. 

1  I  1  .  .  .       riM  -  FEARNtlDEI. 

Clare  upon  these  words,  as  upon  a  separate  contract.  1  his 
case  is  distinguishable  from  Smith  v.  Nightingale  (a)  f 
there,  the  defendant  promised  to  pay  60/.,  **  and  also  such 
other  sum  as  by  reference  to  his  books  might  be  due/* 
and  as  the  latter  words  could  not  be  rejected,  since  the 
whole  constituted  one  entire  promise,  the  instrument  was 
too  indefinite  to  be  considered  as  a  promissory  note.  Here, 
the  addition  ia  insensible,  and  cannot  vitiate  the  note. 

Watson^  contra,  contended  that  the  instrument  was  a 
special  agreement,  and  could  not  be  declared  upon  with* 
out  shewing  the  consideration. 

Parke,  B. — ^This  instrument  is  not  a  promissory  note. 
It  contains  a  promise  to  pay  a  specific  sum,  and  some* 
thing  else.  It  seems  to  me,  that  the  additional  words  are 
not  insensible,  they  import  that  something  further  is  to  be 
paid.  Probably  they  are  pecuniary  fines,  but  at  all  events 
they  are  something  pluM  the  money  secured.  Then,  as 
these  words  cannot  be  rejected,  the  count  is  bad.  Asi 
however,  there  is  a  good  count,  and  there  is  a  general 
verdict  for  the  plaintifi^,  be  is  entitled  to  claim  a  venire  de 
novo,  that  the  jury  may  assess  the  damages  separately. 


Rule  accordingly. 


(a)  2  Stark.  d7fi. 
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Hall  and  Others  r.  Rouse. 

By  an  order  of  X  HIS  cause  Came  on  for  trial  at  the  Liverpool  Summer 
Te^ic/was\n.  Assizes^  1837^  when  the  parties  agreed  to  a  reference, 
^^f**  Sr  ^Hf.       and  an  order  of  Nisi  Prius  was  drawn  up,  by  which  it  was 

plaintiff,  subject  r*     ^ 

to  the  award  of  ordered  that  the  jury  find  a  verdict  for  the  plaintiffs  by 

The  plainti£b'  consent,  damages  1000/.,  costs  40^.,  subject  to  be  reduced 

lected^todenrer  ^f  vacated,  and  instead  thereof  a  verdict  for  defendant, 

the  order  of  re-  or  a  nonsuit,  entered,  according  to  the  award  thereinafter 

ference  to  the  ,  ,  " 

arbitrator  until  mentioned,  and  by  which  the  cause  and  all  matters  in  dif- 
for^making  the  fcrcnce  Were  referred  to  the  award  of  a  barrister,  so  as  he 
*''*d^-!!!»  Id'  ^a^®  and  published  his  award  in  writing^on  or  before  the 
thatit  wasirre-  Ist  of  November  then  next,  and  with  power  to  enlarge 
cause  a  second  the  time  as  he  should  think  fit.  The  usual  stipulations 
grttlngn'dofthe  ^®*'®  *^'^^  inserted.  The  plaintiffs'  attorney  neglected  to 
previous  verdict,  deliver  the  order  of  Nisi  Prius  to  the  arbitrator  until  after 

and  that  such  , 

irregularity  was  the  time  within  which  the  award  was  to  be  made  had  ex- 
Uie  defendant  pii^cd.  The  parties  subsequently  met  before  the  arbitra- 
oi^derf"*th"  -  ^^^*  when  the  defendant  refused  to  proceed  with  the  re- 
amination  of  the  ference.  The  cause  was  in  consequence  again  set  down 
nets.  for  trial,  and  on  the  13th  of  November  the  plaintiffs'  at- 

torney obtained  an  order  to  examine  a  witness  who  was 
ill  upon  interrogatories,  pursuant  to  1  Will.  4,  c.  22,  s.  4. 
The  examiners  were  appointed  under  this  order,  and  the 
attorney  for  the  defendant  attended  the  examination,  and 
cross-examined  the  witness.  No  postea  was  entered  on 
the  record.  The  plaintiffs  afterwards  gave  notice  of  trial 
for  the  Spring  Assizes  at  Liverpool,  1838,  entered  the 
cause,  and  tried  it.  The  counsel  for  the  defendant  ob- 
jected to  the  trial  taking  place  ;  but  it  being  persisted  in, 
they  ofiered  no  defence  to  the  action,  conceiving  thai  a 
verdict  for  the  defendant  or  a  nonsuit  would  be  unavail- 
ing, as  a  verdict  had  been  already  taken  which  had  not 
been  in  any  way  vacated  or  set  aside.  A  second  verdict 
having  been  found  for  the  plaintiffs — 
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Cresstoell,  on  a  former  day,  obtained  a  rule  to  set  it  aside,         1838. 
and  for  a  new  trial. 

Hoggins  shewed  cause. — The  defendant  is  not  in  a 
situation  to  make  this  application,  since  if  there  has  been 
any  irregularity  he  has  consented  to  waive  it,  by  acqui- 
escing in  the  proceedings  which  have  been  taken.  By 
attending  the  order  for  the  examination  of  the  plaintiffs* 
witness,  and  by  cross-examining,  be  has  admitted  the  pro- 
priety of  the  cause  being  again  sent  down  for  trial.  That 
proceeding  could  only  have  been  with  a  view  to  another 
trial,  as  the  defendant  had  already  refused  to  proceed  with 
the  reference.  Harper  v.  Abrahams  (a),  and  Hall  v. 
Phillips  (6),  expressly  decided  that  where  a  verdict  is 
taken  with  damages  subject  to  the  award  of  an  arbitrator, 
if  the  arbitrator  omit  to  make  his  award  within  the  speci- 
fied time,  the  Court  will  send  the  cause  down  to  a  new 
trial.  [Parke,  B. — In  Harper  v.  Abrahams  the  arbitrator 
died ;  but  the  objection  arises  from  the  lapse  of  the  time 
for  making  the  award :  may  not  the  time  be  extended 
under  the  3  &  4  Will.  4,  c.  43,  s.  39  ?]  It  is  submitted  that 
the  statute  will  not  apply  to  a  mere  order  of  reference 
which  has  never  been  acted  upon. 

Cresswell  and  Henderson  in  support  of  the  rule. — ^A  ver- 
dict having  been  taken  subject  to  a  reference,  it  is  irregular 
to  take  the  cause  again  down  for  trial  until  that  verdict  has 
been  disposed  of.  In  Evans  v.  Davies  (c)  a  verdict  for  the 
plaintiff  was  entered  by  consent,  subject  to  the  award  of 
an  arbitrator :  no  award  was  made  within  the  time  limited, 
and  the  time  was  further  enlarged  by  consent :  the  en- 
larged time  having  also  expired  without  an  award  being 
made,  the  plaintiff  gave  notice  of  trial,  and  proceeded  to 
the  trial  of  the  cause,  and  obtained  a  verdict.    A  Judge's 

(a)  4  Moore,  3.        (b)  9  Bing.  89.        (c)  Ante,  Vol.  3,  p.  786. 
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lfS8»  oriler  having  been  previously  obtained  for  altering  the 
record  with  a  distringas,  the  clerk  of  assize  at  the  trial 
erased  the  indorsement  of  the  previous  verdict,  and  en- 
tered the  new  verdict  in  the  usual  way.  The  Court  set 
aside  the  latter  verdict  for  irregularity.  The  fact  of  no 
judgment  having  been  entered  does  not  alter  the  case,  as 
there  could  be  no  entry  until  the  award  was  made.  Se* 
condly,  there  has  been  no  waiver  of  the  irregularity.  The 
order  of  reference  has  not  become  a  nullity,  since  it  was 
competent  for  either  party  to  apply  under  the  8  &  4  Will.  4, 
e.  4S,  s.  S9,  for  an  enlargement  of  the  time,  and  to  pro- 
ceed with  the  reference,  Potter  v.  Newman  (a).  Then,  the 
order  of  reference  being  in  force,  it  was  no  waiver  to 
attend  and  cross-examine  the  plaintiiTs*  witness.  It  is  the 
constant  practice  to  order  a  commission  for  the  examina« 
lion  of  witnesses  while  a  new  trial  is  pending.  The  order 
in  this  case  is  made  prospectively,  and  it  is  to  be  assumed 
that  the  party  obtaining  it  will  do  all  that  is  necessary  to 
put  himself  in  a  proper  situation  to  enable  him  to  use  it 
at  a  subsequent  trial.  [Alderson^  B. — It  appears  from  the 
case  of  Bacon  v.  CresweU{b)^  that  an  application  should 
have  been  made  to  try  de  novo,  but  if  a  new  trial  is  to  be 
bad,  the  examination  must  be  considered  as  made  upon 
a  valid  order,  and  as  if,  in  fact,  the  former  verdict  had 
been  set  aside.] 

Parke,  B. — I  was  at  first  impressed  with  an  idea  that 
there  had  been  a  waiver  of  the  irregularity,  but  I  doubt 
whether  there  is  any  irregularity.  There  is  no  substantial 
difference,  whether  there  has  been  merely  an  entry  in 
the  book  of  the  associate,  or  an  entry  upon  the  record; 
the  order  of  reference  is  an  admission  that  there  has  been 
a  verdict,  and  that  must  be  got  rid  of.  It  would  be  irre- 
gular to  suffer  the  former  verdict  to  remain,  unless  both 
parties  agreed  to  waive  it.     The  plaintiffs  have  shewn 

(s)  8  C.  M.  &  R.  742.  (b)  1  Hodges,  180. 
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their  intention  so  to  do,  and  if  there  had  been  any  act 
done  by  the  defendant — not  merely  anon  feasance — but  an 
act  necessarily  importing  that  a  second  trial  must  take 
place,  I  should  have  been  of  opinion  that  the  rule  must 
have  been  discharged.  I  was  at  first  struck  with  the  argu- 
ment of  Mr.  HogginSf  who  contended  that  the  cross- 
examination  of  the  witness  was  such  an  act,  but  that  pro- 
ceeded upon  (he  assumption  that  no  valid  order  could  be 
made  for  the  examination  of  a  witness  while  the  former 
verdict  remained.  But  I  see  nothing  to  prevent  the  Court 
from  making  a  prospective  order.  There  are  no  words  of 
restriction  in  the  act  of  Parliament.  It  seems  to  me  that 
the  examination  of  the  witness  was  a  valid  examination, 
although  the  former  verdict  stood  upon  the  record.  I  am 
of  opinion  that  there  was  no  waiver,  and  that  the  rule  must 
be  absolute. 

Aldbrson,  B. — I  am  of  the  same  opinion.  It  was  irre- 
gular to  try  the  cause  again  after  a  verdict  had  been  taken 
at  Nisi  Prius.  If  the  arbitration  could  not  be  proceeded 
with,  it  was  competent  for  the  plaintiff  to  apply  to  the 
Court  to  set  aside  the  verdict.  Bacon  v.  Creswell  is  an 
authority  for  that  position.  But  then  it  is  contended  that 
the  irregularity  has  been  waived.  Though  the  cross-ex- 
amination of  the  plaintiffs'  witness  by  the  defendant  is 
clearly  an  admission,  that  if  a  new  trial  is  to  take  place 
the  arbitration  is  to  be  at  an  end,  I  do  not  see  how  it  is 
a  waiver  of  the  former  verdict,  inasmuch  as  it  may  have 
been  done  upon  a  tacit  condition  that  the  party  should 
put  himself  in  a  situation  to  proceed  at  the  next  assizes. 
Though  an  action  is  still  pending,  an  order  for  the  exa- 
mination of  witnesses  may  be  made  upon  the  faith  that 
the  party  obtaining  it  will  put  himself  in  a  condition  to 
try  regularly.  For  these  reasons  I  think  the  second  trial 
irregular. 

GuRMY,  B..  concurred. 

Rule  absolute. 


1838. 

Hall 

0. 


1 


6G0  CA8B8  OM  POINTS  OF  PRACTICB,  BXCH. 

1838. 

CoMPTON  V.  Taylor. 

ThedecUntion  XHE  plaintiff  decjared  as  follows: — Joseph  ComptOD« 
Jud^riffSm/  ^he  plaintiff  in  this  suit,  by  William  Smith,  his  attorney, 
plained  of  the     complains  of  John  Taylor  being  detained  at  the  suit  of 

defendant  being  '^  . 

deuined  &c  ta  the  said  Joseph  Compton,  in  the  custody  of  the  sheriff  of 
promuet,  and  he  Surrey,  tit  an  actton  on  promtses^  and  he  demands  of  bui 
demands^  him  ^y^  p  450Z.,  which  he  owes  to  and  unjustly  detains 

the  sum  cfc.  '  J        j 

which  he  owes  to  ffom  iiim.  For  that,  whereas  the  plaintiff  on  &c.  made 
detaime/rom  his  bill  of  exchange  in  writing,  and  directed  the  same  to 
two  counts  were  ^^^  defendant,  and  thereby  required  the  defendant  to  pay 
upon  bills  of       the  plaintiff  the  sum  of  30/.  four  months  after  the  date 

exchange,  and  *  ^ 

stated  that  the  thereof,  which  period  has  now  elapsed;  and  the  defendant 
miud  the  pUOn-  ^^^^  accepted  the  said  bill,  and  promised  the  plaintiff 
tiff  to  pay  the     ^  p^y  jj^g  samo  wcording  to  the  tenor  and  effect  thereof, 

saroe&c.:  there         "^  ^  ® 

were  also  inde-  but  the  defendant  did  not  pay  the  same  when  due ;  And 

debt,  and  the  whereas  the  plaintiff,  on  the  day  and  year  last  aforesaid, 

"  wLX^-n*^  made  one  other  bill  of  exchange  in  writing,  and  directed 

action  hath  ac-  the  Same  to  the  defendant,  and  thereby  required  the  de- 

cnied  to  the 

plaintiff  to  de-     fcndant  to  pay  to  the  plaintiffthesumof  20/.  foiur  months 

Se'tiidrnionies   ^^^^^  ^'^^  ^^^^  thereof,  which  period  has  now  elapsed: 

respectiTeiy  &c.,  ^nd  the  defendant  then  accepted  the  said  bill,  and  pro- 
yet  the  defend-       ^  ^  *^  . 

ant  bath  not  paid  mised  the  plaintiff  to  pay  the  same  according  to  the  tenor 
that  the  first  two  ^^d  effect  thereof,  and  of  his  said  acceptance  thereof,  but 

the  defendant  did  not  pay  the  same  when  due;  And 
whereas  the  defendant  on  &c.  was  indebted  to  the  plain- 
tiff in  200/.  for  the  price  and  value  of  goods  then  sold  and 
delivered  by  the  plaintiff  to  the  defendant  at  his  request, 
and  in  100/.  for  interest  due  and  owing  from  the^defend* 
ant  to  the  plaintiff,  for  the  forbearance  of  divers  large 
bums  of  money,  due  and  owing  from  the  defendant  to  the 
plaintiff,  and  by  the  plaintiff  for  a  long  space^of  time  for- 
borne to  the  defendant  at  his  request ;  and  in  100/.  for 
money  found  to  be  due  from  the  defendant  to  the  plaintiff, 
on  an  account  then  stated  between  them,  which  said  seve- 


counts  were  in 
debt. 
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ral  monies  were  to  be  respectively  paid  by  the  plaintiff  to  183^- 
the  defendant  on  request,  whereby  and  by  reason  of  the 
non-payment  thereof  an  action  hath  accrued  to  the  plains 
tiff  to  demand  and  have  of  and  from  the  defendant  the 
said  several  monies  respectively^  amounting  to  the  sum  of 
450/.  above  demanded.  Yet  the  defendant  hath  not  paid 
the  said  sum  above  demanded,  or  any  part  thereof,  to  the 
plaintiff's  damage  of  450/.,  and  thereupon  he  brings  his 
suit. 

Special  demurrer  and  joinder. 

The  cause  assigned  for  demurrer  (amongst  others)  was, 
that  there  is  a  misjoinder  of  action  in  the  declaration,  part 
of  the  declaration  being  in  an  action  on  promises,  and  the 
remainder  in  an  action  of  debt. 

Thomas^  in  support  of  the  demurrer.-  The  declaration 
sets  out  the  writ,  which  is  stated  to  be  sued  out  in  an 
action  on  promises,  then  follow  two  counts  in  assumpsit, 
and  others  in  debt.  [Parke^  B. — May  not  the  words  in 
the  writ,  ''  on  promises,  and  he  demands  of  him  450/. 
which  he  owes  to  and  unjustly  detains  from  him,"  be 
rejected  as  surplusage?]  In  Dalton  v.  Smith  (a),  a  count 
stated,  that,  in  consideration  that  the  plaintiff,  at  the  spe- 
cial instance  and  request  of  the  defendant,  had  sold  and 
delivered  divers  goods,  &c.  of  him,  the  plaintiff,  to  the 
defendant,  he,  the  defendant,  undertook  and  faithfully 
promised  to  pay  him  so  much  as  the  said  goods,  &c.  were 
reasonably  worth,  when  he,  the  defendant,  should  be 
thereunto  afterwards  requested :  averment,  that  they  were 
reasonably  worth  ^L  whereof  the  defendant  had  notice, 
whereby  an  action  hath  accrued  to  the  plaintiff,  to  have 
of  and  from  the  defendant  the  said  last  mentioned  sum  of 
money,  other  parcel  of  the  said  sum  of  100/.  above  de- 
manded ;  and  it  was  held  that  this  was  not  a  good  count 

(a)  2  Smith,  618. 
VOL.  VI.  y  Y  I),  r.  c. 
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1838.        in  debt   So,  in  Brill  v.  Neale  (a),  it  was  he1d|  that  a  count, 
1,    "  statinir  the  defendant  was  indebted  to  the  plaintiff  for  work 

COMPTON  ®  "^ 

o.  and  labour,  and  that  being  indebted,  he  undertook,  and 

Taylor* 

promised  to  pay,  &c.,  whereby  an  action  had  accrued  to 
the  plaintiff,  was  not  a  good  count  in  debt,  and  could  not 
be  joined  in  the  declaration  with  counts  in  debt.  [Lord 
Abinger,  C.  B. — In  those  cases  no  breach  was  alleged : 
how  is  it  the  less  a  debt  because  the  defendant  has  pro- 
mised  to  pay  it?  The  first  two  counts  do  not  contiun  the 
words,  **  for  value  received,'*  without  which  they  are  not 
good  counts  in  debt]  [Alderson^  B. — The  form  given  by 
the  Judges  makes  no  distinction  between  debt  and  as- 
sumpsit :  the  first  two  counts  follow  that  form*] 

Peacock,  contra. — Cloves  v.  fViUiam  (A),  is  precisely  in 
point  There^  the  count  stated,  that  the  defendant  ac- 
cepted a  bill,  and  promised  to  pay  the  amount,  whereby 
an  action  had  accrued  to  the  plaintiff  to  demand  the 
amount,  and  it  was  held  to  be  a  count  in  debt  As  to  the 
omission  of  the  words  "  value  received,"  that  objection 
can  only  apply  to  the  first  two  counts:  the  demurrer^ 
therefore,  is  too  large. 

Parks,  B. — Cloves  v.  Williams  decides  the  point.  I 
was  anxious  to  see  if  tliere  was  any  authority  for  what 
seems  so  inconsistent  with  common  sense.  It  is  true  that, 
in  the  old  form  of  debt  upon  a  bill  of  exchange,  the  word 
**  agreed"  is  used,  but  there  seems  to  me  no  substantial 
distinction  between  **  promised"  and  **  agreed.**  As  to  the 
other  objection,  that  can  only  apply  to  the  first  two  counts; 
therefore  the  demurrer  is  too  large. 

Judgment  for  the  plaintiff. 

(a)  3  B.  &  A 1. 208.  (b)  3  Bing.  N.  C.  869. 
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Thomas  r.  Jones. 

X  HIS  cause  came  on  for  trial  before  Williams,  J,,  at  the  A  motion  in 
last  Spring  Assizes  for  the  county  of  Carnarvon.     The  "en"  If  fUp*" 
jury  having  appeared,  the  defendant  challenged  the  array,  J"dgmenMion 
upon  the  ground  that  the  under-sheriff  who  had  summoned  (iicio,  must,  in 
the  jury  was  the  attorney  for  the  plaintiff.     This  was  de«  made  w"ithin^ 
nied,  and  application  was  made  to  the  learned  judge  to  [!*„« of liria/inn 
appoint  triers;   but  he  refused.     The  challenire  and  an-  term,  and  if  not, 

'^^  ,  ,  1  .  ,     within  the  6r«t 

swer  were  put  upon  parchment  and  annexed  to  the  record,  four  days  of  the 
The  cause  was  tried,  and  a  verdict  found  for  the  plaintiff.    »;« •»«^«^»"« 

Quare,  if  the 
65ih  section  of 

JVehby^  in  Easter  Term,  obtained  a  rule  to  arrest  the  i  Reg.  Gen. 
judgment.     He  cited  The  King  v.  Edmonds  {a).  ap'piiw  to  triiai 

out  of  term. 

Jervis  shewed  cause,  and  objected  that  the  application 
was  too  late,  not  having  been  made  within  the  first  four 
days  of  the  term  after  the  trial :  Lane  v.  Crockett  (6), 
Weston  V.  Foster  (e).  Formerly,  there  seemed  to  be  con« 
flicting  decisions  in  the  three  courts,  as  to  when  it  was 
necessary  to  move  in  arrest  of  judgment.  But  now  the 
practice  is  settled  by  the  65th  section  of  the  first  rule  of  Hi- 
lary Term,  2  Will.  4,  which  prescribes  that,  "  no  motion  in 
arrest  of  judgment,  or  for  judgment  non  obstante  veredicto, 
shall  be  allowed  after  the  expiration  of  four  days  from  the 
time  of  trial,  if  there  are  so  many  days  in  term,  nor  in  any 
case  after  the  expiration  of  the  term,  provided  the  jury 
process  be  returnable  in  the  same  term.'*  It  is  said,  that 
this  rule  applies  only  to  causes  tried  in  term.  Brook  v. 
Finch  (d),  but  it  is  submitted  that  it  is  applicable  to  all 
cases.  But  if  the  court  should  be  of  opinion  that  it  does 
not  apply  to  a  case  like  the  present,  then  the  old  practice 
roust  be  resorted  to.     This  Court  has  always  followed  the 

(a)  4  B.  &  Aid.  471.  {c)  2  Wing.  N.  C.  701. 

(b)  7  Price,  566.  (d)  Ante,  p.  313. 

Y  Y  2 
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1838.         practice  of  the  Court  of  Common  Pleas,  (which  required 
Thomas       ^^®  motion  to  be  made  within  the  first  four  days  of  term), 
9'  and  not  of  the  King's  Bench.     Secondly,  The  application 

should  not  have  been  to  arrest  the  judgment,  but  for  a 
▼enire  de  novo :  Brunskill  v.  Giles  (a).  Besides^  if  the 
defendant  meant  to  insist  upon  the  objection  he  should 
have  withdrawn ;  by  defending  the  case  he  has  waived 
his  right  to  complain  of  the  informality  in  summoning  the 

Welsby^  contra. — Under  the  old  practice  a  party  might 
move  in  arrest  of  judgment  at  any  time  before  judgment 
was  actually  signed.  [Alderson,  B. — If  the  new  rules 
do  not  apply,  this  is  a  casus  omissus,  and  we  must  fol- 
low the  old  practice.]  In  Manning's  Exchequer  Prac- 
tice, 353,  it  is  said  that  the  motion  may  be  made  at  any 
time  before  judgment,  and  Taylor  v.  Whitehead  (jb\  and 
The  King  v.  Holt  (c),  are  cited  as  authorities.  [^Alder- 
son^  B. —  The  reason  why  the  Court  of  King's  Bench 
adopted  that  practice  was,  that  being  a  court  of  crimi- 
nal judicature  it  was  ready  to  interfere  at  any  time  be- 
fore punishment.  In  The  King  v.  Holt,  Grose,  J.,  says, 
"  The  motion  for  a  new  trial  seems  to  have  been  made 
on  a  mis-application  of  the  rule  respecting  motions  in 
arrest  of  judgment.  But  what  passes  every  day  in  this 
Court  will  leave  the  subjects  of  this  country  in  no  difficulty 
on  this  point,  for  though  the  rule  be  settled  that  after  the 
first  four  days,  the  defendant  cannot  move  for  a  new  trial, 
yet  whenever  the  Court  have  seen  of  themselves,  or  on  the 
suggestion  of  counsel,  that  the  defendant  has  been  impro- 
perly convicted,  they  always  have  interposed  (and  I  take 
it  for  granted  always  will  interfere)  to  prevent  judgment 
being  passed  on  an  innocent  man.'*]  But  secondly,  it  is 
said  that  the  application  should  have  been  for  a  venire  de 

(a)  2  M.  &  Scott,  44.  (b)  I  Doug.  74b. 

(c)  6  T.  R.  436. 


TRINITY  TERM,  1  VICT.  665 

noTOj  and  not  to  arrest  the  judgment.     If  so,  there  is  no        1339. 
rule  which  requires  an  application  for  a  venire  de  novo  to       tuomas 
be  made  within  the  first  four  days  of  term.     The  King  v.  «• 

Jones. 

Edmonds  (a).  {Parke^  B. — It  would  seem  to  follow  the 
practice  on  motion  in  arrest  of  judgment.]  There  are  no 
express  authorities  on  the  subject. 

Parke,  B. — I  think  that  every  application  to  arrest  the 
judgment,  and  also  for  judgment  non  obstante  veredicto, 
must  be  made  within  four  days  of  the  time  of  trial  if  in  term, 
and  if  not,  within  the  first  four  days  of  the  next  succeed- 
ing term.  The  object  of  the  new  rules  was  to  assimilate 
the  practice  in  all  the  Courts  in  cases,  where  it  had  pre- 
viously difiered,  and  if  this  case  is  not  within  them  still 
the  application  is  too  late,  as  reference  must  then  be  had 
to  the  old  practice  of  this  Court.  It  appears  that  formerly 
in  the  King's  Bench  the  motion  might  have  been  made  at 
any  time,  before  the  judgment  was  signed ;  but,  in  the 
Common  Pleas,  the  motion  must  have  been  made  within 
four  days  of  the  return  of  the  distringas,  or  habeas  cor- 
pora. It  appears  from  the  case  of  Lane  v.  Crockett  that, 
in  this  respect,  the  Court  of  Exchequer  followed  the  prac- 
tice of  the  Common  Pleas,  so  that  there  is  a  direct  au- 
thority for  our  decision.  Nothing  has  been  cited  against 
that  practice  but  a  suggestion  in  Mr.  Manning's  Book 
of  Practice,  which  is  only  supported  by  cases  from  the 
King's  Bench.  But  if  we  look  at  the  new  rule,  I  think  it 
will  appear  that  it  was  intended  to  apply  to  every  case, 
and  that  if  a  cause  is  tried  out  of  term  the  motion  should 
be  made  within  the  first  four  days  of  the  term  next  occur- 
ring after  the  triaL  But,  whether  this  case  falls  within  the 
rule  or  not,  we  have  authority  for  saying  that  this  Court 
formerly  adopted  the  practice  of  the  Court  of  Common 
Pleas  and  not  of  the  King's  Bench.  This  application, 
then,  comes  too  late.     The  rule  is  not  an  unwise  one,  a^ 

(a)  4  B.  &  Aid.  471. 
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the  one  party  has  a  remedy  by  writ  of  error,  and  the  other 
has  the  benefit  and  security  of  bail  in  error. 

BoLLAND,  B.— In  Tidd's  New  Practice,  538,  it  is  said 
''  within  the  time  hmited  by  the  above  general  rule  the 
defendant  may  move  to  set  aside  a  verdict  and  have  a  new 
trial,  or  after  a  point  reserved,  that  a  nonsuit  may  be  en- 
tered, or  he  may  move  in  arrest  of  judgment,  and  either 
party  may  move  for  a  repleader,  or  venire  facias  de  noTo." 
The  present  application,  therefore^  seems  to  me  too  late, 
as  this  Court  has  required  the  motion  to  be  made  within 
the  first  four  days. 

Alderson,  B. — Notwithstanding  the  case  of  Taylor  v. 
Whitehead^  I  think  this  application  is  too  late.  If  this 
Court  had  followed  the  practice  of  the  Court  of  King's 
Bench  and  not  of  the  Common  Pleas,  I  should  have  con- 
sidered, whether  it  was  not  a  reasonable  construction  of 
the  new  rule,  that  it  should  apply  to  all  cases,  whether  tried 
in  or  out  of  term,  as  I  cannot  see  why  the  party  is  to  have 
more  than  four  days  of  the  ensuing  term,  because  the  cause 
happens  to  be  tried  out  of  term. 

Rule  discharged. 


A  demand  by 
the  attorney  in 
the  cause  is 
sufficient  to 
ground  an  at- 
tachment for 
non-payment 
of  (he  costs  of 
postponing  a 
trial,  although 
the  Master  has 
directed  them 
to  be  paid  "  to 
the  plaintiff." 


Inman  9.  Hill. 

WELSB  Y  moved  for  an  attachment  for  the  non-pay- 
ment of  costs  pursuant  to  the  Master's  allocatur.  The 
costs  had  been  incurred  by  the  postponement  of  a  trial  at 
the  assizes,  in  consequence  of  the  absence  of  a  material 
witness,  and  the  Master  had  directed  that  they  should  be 
paid  *^  to  the  plaintiff."  The  officer  objected  to  draw  up  the 
rule  because  the  demand  had  been  made  by  the  attorney 
in  the  cause,  and  not  by  the  plaintiff.  It  was  submitted, 
that  as  these  were  costs  in  the  cause,  the  demand  was 
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$ufBcient»  and  no  letter  of  attorney  was  necessary  :  Cox        1838. 
▼.  Salmon  (a).  . 

^  '  Inman 

0. 

Lord  Abingbr,  C.  B. — I  think  the  demand  was  suffi-         ^^^^ 
cienty  because  these  are  costs,  which  the  attorney  is  au- 
thorized to  receive. 

Rule  absolute. 

(a)  2  M.  &  W.  127. 


Edmunds  r.  Gates. 

JBlNOWLES  moved  to  set  aside  the  taxation  of  costs.  Notice  of  taz- 
on  the  ground  of  the  insufficiency  of  the  notice.  fore"nine  o"ciock 

Notice  of  taxation  had  been  iriven  after  eight  o'clock  on  '"  ^^^  evening, 

^  ®  for  twelve 

Friday  evening  for  twelve  oclock  the  next  day  ;  he  sub-  o'clock  on  the 

111*  «<  19  .       M  .1    following  day, 

mitted  that  this  was  not  '*  one  day  s  notice,    as  required  it  a  good  day's 
by  the  12th  rule  of  Trinity  Term,  1  Will.  4  (a).  tTeV"  J^of^T!  T. 

1\VI1L4. 

Per  Curiam.— Such  notice  given  at  any  time  before 
nine  o'clock  in  the  evening  is  good  for  twelve  o'clock  on 

the  following  day. 

Rule  refused  (6). 

(a)  Ante,  vol.  ],  p.  105.    See         (6)  See  1  Reg^.  Gen.  H.  T.i 

also  ] 7  Reg.  Gen.  H.T.,  4  Will.  4,  2  Will.  4,  8.50.    Ante  Vol.  I, 

(Practice    Rules),    ante  Vol.  2,  p.  189. 
p.  308. 


May  v.  Pike. 

JSLAIR  shewed  cause  against  a  rule  obtained  by  Pike  A  person  wiio 
for  setting  aside  the  judgment  for  irregularity.     An  ap-  attorney  in  the 
pearance  had  been  entered  by  the  plaintiflF  for  the  de-  ^"."J^^J^S'*' 
fendant  according  to  the  statute,  and  there  was  no  attor-  without  an  order 

for  that  pur« 

ney  for  the  defendant  on  the  record.    It  appeared,  how-  poie,  although 
ever,  that  a  Mr.  Dickenson,  an  attorney,  had  accepted  the  atiorney'on*he 

record. 
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declaration  as  the  attorney  of  the  defendant,  and  was  bo 
treated  by  the  plaintiff.  Time  for  pleading  was  obtained 
by  Mr.  Dickenson.  A  summons  for  further  time  to  plead 
was  taken  out  by  a  different  attorney,  and  the  plaintiff, 
treating  this  as  a  nullity,  signed  judgment  when  the  pre- 
yious  time  for  pleading  had  expired. 

Pike,  in  support  of  the  rule,  contended,  that  as  there 
was  no  attorney  on  the  record,  it  was  not  necessary  to  ob- 
tain a  rule  for  the  purpose  of  changing  the  attorne}'. 

Per  Curiam. — The  first  gentleman  having  acted  as  the 
attorney  in  the  cause  up  to  a  certain  time,  could  not  be 
changed  without  an  order  for  that  purpose. 

Rule  discharged. 


The  declaration 
suted  that  in 
consideration 
that  the  plain- 


Allen  v.  Pink. 

^SSUMPlSlT. — The  declaration  stated  that,  in  consi- 
deration that  the  plaintiff  would  buy  of  the  defendant  a 
certain  horse  for  a  certain  sum,  to  wit,  IL  2s.  6c/.,  the  de- 

tiff  would  buy  '  '  ' 

of  the  defendant  fendant  promised  the  plaintiff  that  the  horse  was  then  a 
for  7L  2s.  6d,,     quict  Worker,  and  would  go  well  in  spare  harness.    It 

the  defendant 
promiaed  the 
plaintiff  that  it 
was  a  quiet 
worker,  and 
would  go  well 
in  apare  har- 
ness.    It  then 
averred  the 
purchase  of  the 
horse,  and  that 
it  was  not  a 
quiet  worker, 
and  would  not 


then  averred  the  purchase  of  the  horse  by  the  plaintiff, 
and  the  payment  of  the  price,  and  alleged  as  a  breach  that 
the  horse  was  not  a  quiet  worker,  and  would  not  go  in 
spare  harness,  but  on  the  contrary  thereof,  was  uiiquiet 
and  vicious,  and  became  of  no  use  or  value  to  the  plaintiff, 
whereby  he  was  put  to  charges  and  expenses  in  keeping 
and  taking  care  of  it.  There  were  aUo  counts  for  money 
had  and  received,  and  upon  an  account  stated.  To  the 
go  well  in  spare   plaintiff's  damage  of  20/.     The  defendant  pleaded,  first, 

harness,  where-     *  °  . 

by  the  piainiiff    non  assumpsit  to  the  whole  declaration  ;  secondly,  to  the 

was  put  to 
charges  in  keep- 
ing and  taking  care  of  it.     There  were  also  counts  for  money  had  and  received,  and  money  due 
on  an  account  stated: — Held,  that  this  record  might  be  sent  for  trial  before  the  sheriff,  under  the 
3  &  4  Will.  4,  c.  42,  s.  17. 
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first  county  that  the  horse  was  a  quiet  worker,  and  would         ISSS. 
go  well  in  spare  harness^  upon  which  issue  was  joined. 

On  the  trial  before  Arabin,  Serjt.,  at  the  Sheriff's  Court 
in  London,  it  appeared,  that  in  the  month  of  April  the 
plaintiff  went  to  look  at  the  horse  in  question  at  Aldridge's 
repository,  when  the  defendant,  speaking  of  the  horse  and 
his  price,  said,  "  that  if  he  did  not  work  well,  and  go 
quietly  in  spare  harness,  the  plaintiff  was  to  send  him 
back,  and  he  should  have  his  money  returned."  After 
some  further  conversation,  the  plaintiff  bought  the  horse 
for  7/.  Ss.  6d.,  which  he  paid,  and  the  defendant  gave 
him  the  following  memorandum : — 

•'  April  18,  1838. 

**  Bought  of  G.  Pink  a  horse  for  the  sum  of  7/.  2s.  6d. 
— G.  Pink." 

It  afterwards  appeared  that  the  horse  was  vicious  and 
unquiet,  and  not  a  good  worker,  upon  which  the  plaintiff 
sent  him  back  on  the  23rd  of  April,  and  demanded  his 
money,  which  was  refused.  There  was  an  indorsement 
on  the  writ,  claiming  7/.  2s.  6c/.,  and  the  particulars 
of  demand  were  as  follow  :  ''  On  the  indebitatus  counts 
the  plaintiff  seeks  to  recover  71,  2s.  6</.,  the  price  of  a 
horse,  which  sum  was  fraudulently  received  by  the  defend- 
ant, under  colour  of  a  contract  of  sale  thereof  to  the  plain- 
tiff, with  a  warranty  which  the  defendant  knew  to  be  false^ 
and  which  horse  the  defendant  has  subsequently  received 
back."  The  writ  of  trial  had  been  obtained  by  consent  of 
the  parties.  A  verdict  having  been  found  for  the  plaintiff 
for  71. 2s.  6rf. 

Byles  obtained  a  rule  to  set  aside  the  verdict,  and 
for  a  new  trial,  on  the  ground  that  the  sheriff  had  no 
authority  to  try  the  cause  (a). 

(a)  It  was  also  objected  that  as  missible ;  and  that  if  the  parol 

the  terms  of  the  contract  were  to  contract  was  to  be  taken  at  all, 

be  found  in  the  bought  note,  no  there  was  no  warranty  in  it. 
evidence  of  the  warranty  was  ad- 
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1838.  Gumey  shewed  cause. — It  is  submitted  that  die  judge 

had  jurisdiction  to  try  this  case.    The  17th  section  of  the 
8  &  4  Will.  4,  c.  42|  does  not  prohibit  a  case  Uke  the  pre- 
sent from  being  tried  before  the  sheriff.     There  is  nothing 
to  shew  that  this  is  not  a  **  debt  or  demand"  under  9QL 
As  the  Judge's  order  was  obtained  by  consent,  it  must  be 
assumed  that  all  circumstances  concurred  to  give  the  sheriff 
jurisdiction.     Watson  v.  Abbott  (a),  Smith  y.Broum  (jb)^ 
and  Edge  ▼.  Shaw  (c),  will  perhaps  be  cited  on  the  other 
sidci  but  they  were  all  cases  of  tort^  and  there  is  no  au* 
thority  that  an  action  of  assumpsit  under  circumstances 
like  the  present  is  not  within  the  act.    Price  v.  Morgan  {d) 
is  in  point :  there,  the  first  count  of  the  declaration  stated, 
that  in  consideration  that  the  plaintiff  would  send  a  pony 
to  the  defendant,  and  would  sell  and  deliver  it  to  A.,  the 
defendant  undertook  that  he  was  authorized  by  A.  to  pur- 
chase it  on  his  behalf;  that  the  plaintiff  sent' the  pony  to 
the  defendant,  and  was  willing  to  sell  it  to  A.,  but  that 
the  defendant  had  no  authority  from  A.  to  purchase  it. 
The  second  count  was  a  similar  one,  but  stating  that  the 
defendant  undertook  himself  to  purchase  the  pony.  There 
was  also  an  indebitatus  count  for  a  pony  sold  and  deli- 
vered, and  it  was  held  that  this  was  a  record  which  might 
be  sent  by  writ  of  trial  before  the  sheriff,  and  Parke,  B., 
says,  "  I  am  of  opinion  that  the  action  was  in  substance 
for  the  price  of  the  pony,  and  therefore  within  the  act ; 
and  if  it  were  not,  I  should  hesitate,  when  the  writ  has 
been  obtained  by  the  plaintiff  himself,  to  grant  a  new  trial 
on  the  ground  of  want  of  jurisdiction  in  the  under-sheriff. 
The  same  point  was  certainly  mentioned  in  the  argument  in 
Watson  V.  Abbott,  but  from  the  observations  of  Bayley, 
B.,  and  the  rest  of  the  Court,  they  do  not  appear  to  have 
sufficiently  considered  it.     Therefore,  as  at  present  ad- 


(a)  Ante,  Vol.  2,  p.  215.  (c)  Ante,  Vol.  4,  p.  189. 

(6)  Ante,  Vol.  5,  p.  736.  (rf)  2  M.  &  W.  63. 
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vised 9 1  am  disposed  to  discharge  the  rule  on  thatground,         1^^ 
It  is  not  necessary,  however,  to  give  a  direct  opinion  on 
that,  because  I  think  in  substance  that  the  case  was  within 
the  act."    Here  the  verdict  was  for  7L  2s.  6d.,  the  price 
of  the  horse. 

The  Court  then  called  upon 

Byles  in  support  of  the  rule.  The  17th  section  of  the 
S  &  4  Will.  4,  c.  4S,  enacts  '^  that  in  any  action  depending 
in  any  of  the  superior  courts  for  any  debt  or  demand  in 
which  the  sum  sought  to  be  recovered,  and  indorsed  on  the 
writ  of  summons  shall  not  exceed  20/.,  it  shall  be  lawful 
for  the  Court,  &c.,  or  any  judge,  if  such  court  or  judge 
shall  be  satisfied  that  such  trial  will  not  involve  any  diffi- 
cult question  of  fact  or  law,  to  order  and  direct  that  the 
issue  joined  shall  be  tried  before  the  sheriff,  &c.'*  On  re- 
ferring to  the  rule  of  H.  T.  2  Will.  4,  it  will  appear  what 
the  meaning  of  the  words  '^  debt  or  demand  '*  in  the  sta- 
tute is.  The  rule  prescribes  **  that  upon  every  bailable 
writ  and  warrant,  and  upon  the  process  or  any  copy  served 
for  the  payment  of  any  debt,  the  amount  of  the  debt  shall 
be  stated,  and  the  amount  of  what  the  plaintiff's  attorney 
claims  for  the  costs  of  such  writ  or  process,  arrest,  or  copy-, 
and  service,  attendance  to  receive  debt  and  costs."  The 
17th  section  of  the  act  has  reference  to  this  rule.  [Lord 
Abinger,  C.  B. — What  meaning  do  you  give  the  word  de- 
mand ?]  The  words  ''debt  or  demand  "  are  used  in  the 
bankrupt  act,  yet  unliquidated  damages  cannot  be  proved 
under  a  fiat.  They  are  also  to  be  found  in  many  acts  es- 
tablishing courts  of  requests,  but  there  the  interpretation 
now  contended  for,  has  never  been  put  upon  them.  In 
Smith  V.  Brovm,  which  was  an  action  against  a  carrier  for 
negligence,  the  cause  was  tried  by  consent  before  the 
under-sheriff  of  Bristol,  and  this  court  held  that  the  trial 
was  a  nullity  and  that  no  judgment  could  be  given.     If 
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1838.  the  verdict  had  been  taken  on  the  last  two  counts,  there 
might  have  been  less  ground  for  the  objection,  but  all  the 
evidence  applied  to  the  first  count  only. 

Lord  Abinoer,  C.  B. — The  case  of  Price  v.  Morgan  is 
very  analogous  to  the  present.  That  was  an  action  of  as- 
sumpsit, and  the  Court  there  thought  that  the  word  *'  de- 
mand*' was  not  ejusdem  generis  with  that  of  debtj  but  had 
a  more  extensive  signification ;  and  that  when  it  appeared 
on  the  face  of  the  declaration  that  the  demand  was  for  a 
sum  certain,  such  a  case  must  be  considered  witliin  the 
act.  I  think  we  ought  to  adhere  to  that  decision,  for  this 
is  not  a  stronger  case  than  that  There  the  action  was 
for  damages,  here  also  it  is  for  the  breach  of  an  engage- 
ment. In  my  opinion,  this  case  is  clearly  within  the  spirit 
of  the  act. 

BoLLAND,  B. — But  for  the  case  of  Price  v.  Morgan,  I 
should  have  doubted  whether  the  act  of  Parliament  ap- 
plied to  a  case  like  this.  I  always  considered  it  limited 
to  money  demands ;  as,  however,  there  is  authority  in 
point,  restrictions  should  not  be  placed  upon  the  act,  espe- 
cially when  it  is  considered  that  two  objects  are  contem- 
plated by  it,  namely,  the  lessening  of  expense  and  facility 
of  trial. 

Alderson,  B. — I  consider  the  first  point  determined 
by  Price  v.  Morgan.  This  case  does  not  fall  within  the 
principle  of  Smith  v.  Brown,  for  it  is  in  fact  an  action  for 
the  price  of  the  horse  only. 

Rule  discharged. 


J 
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1838. 

The  Attorney-General  v.  Sewell. 

INFORMATION  by  the  Attorney-General  against  the  An  information 
defendant  to  recover  certain  arrears  of  assessed  taxes.  The  ^f  ^i^^  popular 
first  count  of  the  declaration  stated,  that  the  defendant  was  "f^*;"  ".L ^J^V. 

cannot  be  main- 

indebted  to  his  Majesty  in  the  sum  of  80i,  for  that  before  tained  for  the 

•      1  recovery  of 

and  at  the  time  of  the  making  the  assessment  in  that  count  arrears  of  as- 
mentioned,  to  wit,  on  &c.,  in  the  year  1834*,  at  the  parish  \^^  ^^^ 
of  St.  GeorgCj  Hanover  Square,  the  defendant  was  a  per-  ^{3**',y|2^' 
son  chargeable  to  certain  duties  of  assessed  taxes  payable  mnAe  such  debt 
to  his  Majesty  by  virtue  of  the  statutes  in  that  case  made  a  debt  upon 
and  provided,  and  that  being  so  chargeable,  afterwards  he  !J^r  modVof 
was  in  due  manner,  according  to  the  form  of  the  statute,  p'o«e«d!ng  is 

,  ,       ,  *>y  ■«««  facias, 

&c.,  assessed  for  the  said  duties  in  the  sum  of  40/.,  for  the  extent,  or  by 
year  ending  the  5th  of  April,  1835,  whereof  he  had  no-  forinatlon"upon 
tice ;  and  that  afterwards,  to  wit,  &c,,  a  certain  warrant  |,^|J**^**'** 
for  collecting  and  levying  the  said  duties  was  in  due  man- 
ner issued  out  and  delivered  to  a  certain  collector  of  the 
said  duties  for  the  said  parish.  And  the  Attorney-General 
further  says,  that  the  said  sum  of  money,  being  the  amount 
of  the  said  duties  aissessed  as  aforesaid  on  the  defendant, 
have  not  been,  nor  could,  nor  can  be  levied  or  collected 
under  or  by  virtue  of  the  said  warrant,  and  that  the  same 
and  every  part  thereof  still  remained  and  was  due,  and  in 
arrear,  and  unpaid  to  his  Majesty,  and  that  the  defendant 
still  owed  the  same  and  every  part  thereof  to  his  Majesty, 
whereby  an  action  hath  accrued  to  his  Majesty  to  demand 
the  said  sum  of  40/.  The  second  count,  which  was  similar 
to  the  first,  sought  to  recover  40/.  for  the  year  ending  the 
5th  of  April,  1836.     Plea,  the  general  issue. 

At  the  trial  before  Lord  Ahinger,  C.  B.,  at  the  sittings 
after  Hilary  Term,  1837,  the  only  evidence  on  the  part  of 
the  Crown  was  the  production  from  the  Head  Office  of 
the  Commissioners  of  Stamps  and  Taxes  of  the  schedule 
of  defaulters  for  assessed  taxes,  made  pursuant  to  the 
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1858. 

Attornbt- 
General 

Sbwbll. 


4S  Geo.  S,  c.  99,  s.  45  (a),  from  which  it  appeared  that  the 
defendant  was  a  defaulter  in  those  two  years  to  the  amount 


(a)  ''And  be  it  further  enacted* 
That  the  collectora  appointed  as 
aforesaid,  shall  make  a  due  return 
fairly  written  on  paper,    under 
their  bands,  to  such  commissiott- 
ers,  containing  the  names,  sur- 
names, and  pUces  of  abode  of 
every  person  within  their  respec- 
tive collections,  from  whom  such 
collector  or  collectors  shall  not 
have  been  able  to  collect  or  re- 
ceive such  duties  for  any  of  the 
causes  before    inentioned,     and 
which  shall  have  been  duly  veri- 
fied on  the  oath  of  such  collector 
as  aforesaid,  and  the  particular 
reason  for    returning  each    de- 
faulter, and  the  sum  and  sums 
charged  upon  every  such  person  ; 
and   such   commissioners,   after 
due  examination  thereof  on  the 
oaths  or  affirmations  as  aforesud 
of  the  collectors,  shall  ascertain 
the  sums  which,  according  to  the 
provisions  of  any  of  the  said  acts 
herein  mentioned,  shall  have  been 
discharged  from  assessment  for 
any  cause  therein  specially  allowed ; 
and  the  said  commissioners  shall 
also  make  out  their  schedules  con- 
tuning  the  sums  so  discharged, 
and  the  sums  with  which  each  and 
every  such  deftmlter  ought  to  be 
diarged,  and  the  sums  which  shall 
not  have  been  collected  by  occa- 
sion of  the  collector's  neglect,  and 
which  ought  to  be  re-assessed  on 
the  parish,  ward,  or  place  as  afore- 
said, and  shall  cause  the  said  se- 
veral particulars  to  be  inserted  in 
a  schedule  furly  written  on  parch- 
ment, under  the  hands  and  seals 


of  such  commissioaers  or  aify  two 
or  more  of  them«  containing  the 
names  arid  surnames  of  the  said 
collectors,  and  the  same  to  be  de- 
livered to  the  Receiver-General,  to 
be  returned  by  such  Receiver-Ge- 
neral into  his  Majesty's  said  Court 
of  Exchequer,  whereupon  every 
person  so  making  default  of  pay- 
ment, and  each  parish,  ward,  or 
place    so   in   default,    may    be 
charged  by  process  of  court  ac- 
cording to  the  course  thereof  in 
that  behalf;    and  in  default  of 
such  schedule  made  out  according 
to  the  directions  of  this  act,  it 
shall  be  lawful  for  the  Receiver- 
General,  and  he  is  hereby  required 
to  return  every  such  parish,  ward, 
or  place  mnqter^  for  all  sums  not 
paid  to  the  Receiver-General,  and 
contained  in  the  duplicate  of  as- 
sessment to  him  delivered,  and  all 
such  sums  so  returned  shall  in 
such  case  be  re-assessed  on  such 
parish,  ward,  or  place.    And  all 
and   every    the    proper    officers 
therein  concerned  shall,  and  they 
are  hereby  required  to  take  care, 
from  time  to  time,  that  such  pro- 
cess be  duly  issued  and  made  ef- 
fectual, so  that  all  such  sums  as 
shall  be  in  arrear  and  unpaid  as 
aforesud,  may  be  speedily  reco- 
vered and  paid  into  his  Majesty's 
Exchequer ;  and  if  any  such  col- 
lector  shall  neglect  or  refuse  to 
make  such  return  in  manner  be- 
fore directed,  every  such  collector 
shall  forfeit  the  sum  of  one  hun- 
dred pounds.*' 
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of  59/.  7s.  6cL  It  was  contended  on  the  part  of  the  Crown 
that,  by  the  5  &  6  Will.  4,  c.  SO,  s.  13,  such  schedule  was 
conclusive  evidence  against  any  person  named  therein  as 
making  default  in  payment*  For  the  defendant  it  was 
objected,  that  this  information  could  not  be  supported,  in- 
asmuch as  the  latter  part  of  the  13th  section  declared  this 
to  be  a  debt  upon  record,  on  which  no  personal  informa- 
tion in  the  nature  of  an  action  of  debt  could  be  founded, 
and  that  the  proper  mode  of  proceeding  was  by  writ  of 
scire  facias  or  extent.  The  Lord  Chief  Baron  was  in- 
clined to  think  the  objection  valid,  and  a  verdict  was  en- 
tered for  the  Crown,  with  liberty  for  the  defendant  to 
move  to  enter  a  verdict  in  his  favour. 


1838. 


Attormet* 

GENBftAL 
SBWBLIi. 


Price  having  in  Easter  Term,  1837,  obtained  a  rule 
accordingly, 


The  Solicitor- General  and  Amos,  in  Trinity  Term, 
shewed  cause. — The  question  depends  upon  the  construe* 
tion  to  be  put  upon  the  statutes  relating  to  the  assessed 
taxes,  the  43  Geo.  3,  c.  99,  the  43  Geo.  3,  c.  161,  and  the 
6  &  6  Will.  4,  c.  20.  [Lord  Abinger,  C.  B.— The  question 
is,  whether  you  can  proceed  by  information,  treating  this 
as  a  debt  due  to  the  Crown,  when  the  act  of  Parliament 
declares  it  to  be  a  debt  upon  record.  Formerly,  the  sche- 
dule was  a  record  of  the  Exchequer,  but  the  13th  section 
of  the  5  &  6  Will.  4,  c.  20,  requires  that  it  should  be  de- 
posited and  remain  with  the  Commissioners  of  Stamps  and 
Taxes,  and  be  a  record  there.]  Notwithstanding  that- 
section  it  is  submitted,  that  the  Crown  may  proceed  to 
recover  this  debt  by  the  ordinary  mode.  By  the  43 
Geo.  3,  c.  99,  s.  9,  the  commissioners  for  executing  the 
act  are  to  meet  annually,  and  appoint  assessors  of  the 
duties  of  the  different  parishes  and  places,  who  upon 
a  certain  day  are  to  bring  in  their  certificates  of  assess- 
ments in  writing,  verified  upon  their  oaths ;  and  at  the 
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Attorney- 
Gen  Eft AL 

«. 
Sewell. 


same  time  they  are  to  return  the  names  of  two  persons  to 
be  collectors.  By  the  12th  section,  the  assessments  de- 
livered in  by  the  assessors  shall  be  signed  by  the  com- 
missioners, and  they  shall  also  sign  three  duplicates  of  the 
assessments,  and  deliver  them  to  the  collectors,  with  war* 
rants  under  the  hands  of  the  commissioners  for  collecting 
the  same,  upon  which  the  collectors  are  to  make  demand 
of  the  sums  charged  upon  the  respective  parties  at  their 
last  places  of  abode,  and,  upon  payment,  to  give  acquit- 
tances, which  shall  be  perfect  discharges.  By  the  SOth 
section,  inspectors  and  surveyors  are  to  be  appointed. 
Section  24  gives  a  power  of  appeal  to  commissioners  in  case 
of  surcharge.  By  section  29,  this  decision  is  final.  Sec- 
tion S3  gives  the  collectors  a  power  of  distraining  upon 
non-payment  of  the  duties,  and  of  selling  ;  and,  in  certain 
cases,  commissioners  may  imprison  the  parties  making  de- 
fault. The  44th  and  45th  sections  (a),  regulate  the  pro- 
ceedings in  case  the  collector  cannot  obtain  the  money. 
Then  the  43  Geo.  3,  c.  161,  makes  further  provisions.  The 
23rd  section  (6),  directs  that  such  duties  as  cannot  be  col- 


(a)  See  note  (a). 

(6)  "  And  be  it  further  enacted, 
That  every  assessment  to  be  made 
of  the  said  duties  in  pursuance  of 
this  act  in  England,  Wales,  and 
Berwick-upon-Tweed,  shall  be  in 
force  for  one  whole  year,  com- 
mencinj(  from  the  fifth  day  of 
April  in  the  year  in  which  the 
same  shall  be  made,  and  endinfi^ 
on  the  fifth  day  of  April  then  next 
followinf(,  and  the  ssdd  several 
duties  shall  be  paid  by  quarterly 
instalments  on  the  days  hereinaf- 
ter mentioned,  (that  is  to  say),  on 
the  twentieth  day  of  June  for  the 
quarter  commencing  from  the 
fifth  day  of  April  and  ending  on 


the  fifth  day  of  July ;  the  twen- 
tieth day  of  September,  for  the 
quarter  commencing  from  the 
fifth  day  of  July  and  ending  on 
the  tenth  day  of  October  ;  and  the 
twentieth  day  of  December,  for 
the  quarter  commencing  from  the 
tenth  day  of  October  and  ending 
on  the  fifth  day  of  January  ;  and 
the  twentieth  day  of  March,  for 
the  quarter  commencing  on  the 
fifth  day  of  January  and  ending 
on  the  fifth  day  of  April  in  every 
year ;  the  first  payment  thereof  to 
be  made  on  the  twentieth  day  of 
June,  one  thousand  eight  hundred 
and  four :  and  it  shall  be  lawful 
for  the  respective  commissioners. 
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lected  may  be  recoverable  as  a  debt  upon  record  to  the 
KiDg's  Majesty,  bis  heirs  and  successors.  In  the  present 
case  the  whole  proceedings  were  conformable  to  these 
acts,  the  assessments  were  made  and  delivered  to  the  col- 
lectors, and  a  schedule  of  defaulters  made  and  returned 
to  the  commissioners,  who  made  a  copy  of  it  and  returned 
it  to  the  Receiver-General,  by  whom  it  was  transmitted  tp 
the  Court  of  Exchequer.  Then  came  the  5  &  6  Will.  4, 
c.  20^  s.  13,/ by  which  it  is  enacted  '*  that  all  such  schedules 
as  aforesaid  which  shall  be  made  out  at  any  time  after  the 
commencement  of  this  act  shall  be  delivered  over  or  trans- 
mitted by  the  Receiver- General,  Receiving-Inspector,  or 
other  receiver  to  whom  the  same  shall  have  been  deli- 
vered, to  the  Commissioners  of  Stamps  and  Taxes,  and 
shall  be  deposited  and  remain  in  the  head  office  of  the 
last-mentioned  commissioners  ;  and  the  production  of  any 
schedule  so  deposited,  and  purporting  to  contain  the  name 
or  names  of  any  such  defaulter  or  defaulters  as  aforesaid, 
shall  be  conclusive  evidence  a<rainst  any  person  named 
therein  as  making  default  of  payment,  and  against  every 
parish,  ward,  or  place  named  therein  as  in  default  of  the 
sum  or  sums  mentioned  in  any  such  schedule  being  due, 
and  owing,  and  in  arrear,  and  unpaid  to  his  Majesty,  his 
heirs  and  successors,  unless  payment  thereof  shall  be 
proved  ;  and  every  such  sum  shall  be  recoverable  from 
the  person  and  persons  making  default  of  payment  thereof 
as  a  debt  upon  record  to  the  King's  Majesty,  his  heirs 
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or  any  two  or  more  of  them,  and 
they  are  hereby  requii'eii»  as  soon 
as  the  assessment  shall  be  made,  to 
issue  out  and  deliver  to  the  respec- 
tive collectors  their  warrants  for 
the  speedy  and  effectual  levying 
and  collecting  the  said  duties,  as 
the  same  shall  become  payable, 
by  quarterly  instalments  as  afore- 
said ;  and  such  part  thereof  as  can- 

VOL.  VI.  Z 


not  be  so  levied  and  collected  may 
be  recoverable  as  a  debt  upon  re- 
cord to  the  Kini^'s  Majesty,  his 
heirs  and  successors,  with  full 
costs  of  suit  and  all  chari^es  at- 
tending the  same;  and  when  so 
recovered,  the  said  duties  shall  be 
paid  to  the  Receiver-General  in 
aid  of  the  parish  or  place  answer- 
able for  the  same. 

Z  D.  P.  C. 
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and  successors,  with  full  costs  of  suit,  and  all  charges  at- 
tending the  same."  It  is  contended  on  the  other  side, 
that  if  the  proceeding  had  been  by  scire  facias,  the  de- 
fendant would  have  been  let  in  to  give  evidence,  that  the 
debt  was  not  due  ;  but  it  is  submitted  that  that  is  not  so. 
The  statute  does  not  mean  that  the  proceeding  must  be 
upon  the  schedule  as  if  it  were  a  record,  but  only  that  the 
production  of  the  parchment  should  be  conclusive  evi- 
dence, as  in  debt  on  a  record.  [Lord  Abinger^  C.  B. — It 
is  very  probable  that  the  persons  who  drew  these  clauses 
had  not  any  very  accurate  knowledge  of  the  forms  of  ac- 
tion. The  43  6eo.3,  c.  161,  s.  S3j  requires  the  commis- 
sioners to  issue  their  warrant  to  the  collector,  and  such 
part  as  cannot  be  collected  may  be  recoverable  as  a  debt 
on  record  to  the  King ;  therefore,  the  record  was  a  record 
of  this  Court.]  Then  the  subsequent  act  says  it  shall  be 
lodged  with  the  commissioners,  and  not  in  this  Court.  If 
it  were  a  record  there  was  no  occasion  to  say  that  it  should 
be  conclusive  evidence.  [Aldersan,  B. — Should  you  not 
have  filed  the  schedule  in  this  Court  in  order  to  proceed 
upon  it  ?] 


PrieCf  contra. — The  question  depends  upon  the  nature 
of  the  debt ;  the  nature  of  the  proceeding  upon  the  new 
duties  given  to  the  Crown,  and  the  old  mode  of  enforcing 
them.  A  debt  on  record  to  the  King  means  a  Crown  judg- 
ment, upon  which  nothing  further  can  be  done.  [Lord 
Abinger,  C.  B. — A  debt  of  record  is  not  necessarily  a 
judgment — for  instance,  a  person  may  come  and  acknow- 
ledge a  recognizance.]  It  is  true  that  a  bond  to  the  King 
is  only  matter  quasi  of  record,  but  tiiis  is  more  than  a 
bond  debt,  it  is  a  debt  enrolled,  though  instead  of  being 
in  the  King's  Remembrancer's  Office,  the  act  requires  it 
to  be  lodged  in  the  Head  Commissioner's  Office  of  Stamps 
and  Taxes.  [Alderson,  B. — Then  you  contend  that  the 
Commissioners  of  Stamps  and  Taxes  are  now  officers  of 
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the  Court  of  Exchequer.]    Unquestionablyi  every  person        1838. 
concerned  in  the  collection  of  the  Kind's  revenue,  is  an      "    ' 

"  Attornbt* 

officer  of  this  courts  and  under  its  controul.    The  Crown      General 
has  a  particular  process  for  the  recovery  of  its  debta^      Sbwbll. 
and  which  cannot  be  departed  from.   By  this  mode  of  pro- ' 
ceeding,  the  debt  is  delayed  and  the  expense  increased. 
The  statute  only  makes  the  schedule  evidence  of  nonpay- 
ment, and  not  evidence  of  the  debt.   Much  useful  inform- 
ation as  to  the  nature  of  the  debt  is  to  be  found  in  Chief 
Baron  Gilbert's  Treatise  on  the  Court  of  Exchequer :  it 
is  there  said  (a) :  **  Towards  the  time  of  H.  7,  and  H.  8j  as 
the  revenue  increased,  and  merchants  were   obliged  to 
make  payments,  the  customers  and   collectors  received 
bonds  from  the  parties  to  the  King.    These  collectors 
were  no  more  than  bailiffs  or  receivers^  and  not  as  justices 
between  the  King  and  the  party ;  and  therefore  the  ac- 
knowledgments before  them  were  not  in  a  court  of  re- 
cord.   And  there  was  before  33  H.  8,  39,  this  difference 
between  them  and  bonds  of  record,  that  these  were  im- 
mediately levied  by  the  levari ;  but  those  debts  not  of  re- 
cord could  not  be  levied  by  the  levari,  but  a  scire  facias 
was  to  bsue  thereupon :  and  the  reason  of  the  difference 
is,  that  where  an  obligation  is  acknowledged  in  a  court  of 
record,  such  recognizance  is  the  same  as  a  judgment, 
the  conusor  is  personally  present,  and  the  Court  is  supposed 
to  know  him  as  much  as  a  defendant  against  whom  they 
give  judgment  And  hence  it  is  that  the  levari  issues,  and 
all  the  other  prerogative  process,  and  that  debt  cannot  be 
discharged  until  there  be  a  receipt  upon  record ;    but 
where  the  King's  ministerial  officer  takes  an  obligation  to 
the  King,  such  obligation  is  not  of  record  ;   and  when  the 
officer  delivers  such  obligation  into  Court,  the  time  of  de- 
livery is  recorded,  so  that  if  that  obligation  be  just,  and 
the  conusor  has  nothing  to  say  against  it,  nobody  can 

(a)  Page  96. 
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1839.         controvert  the  time  of  its  lien,  because  the  delivery  is  of 
record,  and  therefore  it  ousht  to  bind  from  that  time:  but 

Attorney-  '  &  » 

General  the  obligation  is  no  more  than  a  warrant  of  attorney,  for  the 
Skwell.  ^[linisterial  or  other  person  to  deliver  it  of  record,  for  be- 
ing an  act  in  pais  and  not  of  record,  the  conusor  may 
come  in  at  the  return  of  the  scire  facias  and  traverse 
the  obligation;  but  in  this  it  differs  from  a  warrant  of  at- 
torney, for  if  a  man  forge  a  bond  and  warrant  of  attorney, 
and  then  confesses  judgment,  tiie  defendant  can  never 
deny  the  deed,  if  a  scire  facias  issued  after  a  year  and  a 
day ;  but  in  this  case  there  is  no  judgment  upon  the  bond, 
for  the  bond  is  only  delivered  of  record,  and  therefore  the 
judgment  upon  the  bond  arises  only  on  the  scire  facias ; 
and  therefore  in  Ireland  they  often  take  a  warrant  of  at- 
torney to  confess  judgment  upon  such  bond  in  an  action 
of  debt,  and  when  sucii  judgment  is  entered,  it  is  a  matter 
of  record,  and  cannot  be  discharged  but  by  an  act  of  equal 
notoriety.^  To  proceed  by  information  is  agere  actum ;  it 
is  to  make  that  a  matter  in  pais  which  is  already  of  record. 
For  debts  in  fieri,  an  information  is  the  proper  course  (a) ; 
but  when  they  are  actually  of  record,  a  levari  may  at  once 
issue.  The  nature  of  this  proceeding  is  fully  treated  of 
in  Price's  Exchequer  Practice  (6),  from  which  it  appears, 
that  *'  such  process,  notwithstanding  it  is  in  its  form  and 
general  force  and  effect  final,  and  in  the  nature  of  an  exe- 
cution, might  be  pleaded  to  on  this  side  of  the  Court,  both 
in  bar  or  denial  and  in  discharge  of  the  debt,  or  charge 
upon  the  roll  against  the  party  who  was  the  object  of  the 
proceeding."  Blackstone  and  other  writers  put  the  re- 
venue of  taxes  upon  the  ground  of  ancient  duties  to  the 
Crown,  which  were  leviable  without  any  proceeding  at  all. 
It  is  therefore  clear,  that  this  is  a  defined  and  settled  debt, 
upon  which,  the  great  privilege  of  the  Court  of  Exchequer 
ought  to  be  executed  **  for  its  speedy  levy  and  for  the 

(a)  Gilbert,  Ex.  165.  {h)  Page  544. 
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soonest  satisfaction  of  the  King's  debt,'*  [Alderson,  B. — 
The  second  rule  of  the  43  Geo.  8,  c.  1619  which  says 
*'  that  every  such  schedule,  being  certified  under  the  hand 
of  the  Receiver-General,  or  his  deputy,  of  the  county  or 
division,  where  the  said  arrears  accrued,  to  the  Court  of 
Exchequer,  at  Westminster,  shall  be  received  and  taken 
as  sufiicient  evidence  of  a  debt  due  to  his  Majesty,  and 
shall  be  a  sufficient  authority  to  the  Barons  of  the  said 
court,  or  any  one  of  them,  to  cause  process  to  be  issued 
against  such  defaulters  named  in  the  said  schedules,  to 
levy  the  vrhole  sum  in  arrear  and  unpaid  by  such  de- 
faulters :  and  the  sheriff  or  other  officer  to  whom  the  said 
process  shall  be  directed,  shall  without  delay  cause  the 
whole  sum  in  arrear  to  be  levied.**  Therefore,  upon  the 
schedule  being  returned,  there  is  an  express  power  to  is- 
sue a  levari  facias.]  Tlie  word  **  process  "  is  used  through- 
out; an  information  cannot  be  said  to  be  process,  which 
shews  that  the  present  proceeding  is  incorrect.  [Lord 
Abifiger,  C.  B. — It  is  true  that  where  the  debt  is  of  record, 
the  proper  process  for  recovering  it  is  by  levari  facias,,  to 
which  the  party  may  plead  all  equitable  matters,  or  he  may 
apply  by  motion,  which  is  the  more  ordinary  practice,  to 
remove  the  hands  of  the  sheriff,  and  let  in  the  equitable 
claim ;  but  the  question  which  arises  here  is,  whether,  up- 
on the  construction  of  the  act,  the  Crown  may  not  proceed 
either  by  summary  process  or  by  information.  Alderson^ 
B. — The  statute  says,  the  schedule  shall  be  conclusive 
evidence  of  the  debt  due  and  owing  from  the  person  named 
therein ;  the  party  might  shew  that  he  was  not  the  person 
named  therein.]  By  the  33rd  section  of  the  43  Geo.  3, 
c.  99,  a  power  of  distress  is  given,  where  payment  has  been 
refused.  By  the  3«5th  section,  when  persons  remove  without 
paying  their  taxes,  that  fact  is  to  be  certified  to  the  com- 
missioners of  the  place,  where  the  party  can  be  found, 
which  commissioners  are  to  cause  the  amount  to  be  levied. 
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and  paid  to  the  collector  of  the  parish  where  the  assess- 
ment was  made.  By  the  41st  section,  collectors  refusing  to 
attend  commissioners  with  their  assessments,  are  to  forfeit 
SOL,  and  if  there  is  money  in  the  hands  of  the  collectors, 
which  cannot  be  recovered  under  the  hand  of  the  com- 
missioners, or  the  commissioners  shall  neglect  to  issue  such 
warrant,  the  amount  shall  be  recoverable  as  a  debt  on 
record.  That  clause  shews  that  an  express  distinction  is 
taken  between  debts  recoverable  as  matters  of  record 
and  those  recoverable  by  information.  In  the  45th  section, 
a  distinction  is  taken  between  a  person  and  the  parish, 
and  it  makes  express  provision  that  all  sums  in  arrear  shall 
be  speedily  recovered.  The  47th  section  requires  **  that 
where  there  has  been  a  failure  in  assessing  the  duties  on 
returning  the  duplicates,  the  Receiver-General  shall  cer- 
tify the  same  to  the  Barons  of  the  Exchequer,  with  the 
names  of  the  commissioners,  assessors,  &c.,  who  shall  be 
respectively  liable  to  process  from  time  to  time,  by  writ  of 
distringas."  Then  comes  the  5  &  6  Will.  4,  c  20,  by  the  1 3th 
section  of  which  the  Head  Office  of  the  Commissioners  of 
Stamps  and  Taxes  is  made  an  office  of  this  Court,  by  re- 
quiring the  schedule  which  was  formerly  delivered  here 
to  be  lodged  in  that  office.  [Lord  Abinger,  C.  B. — You 
contend  that  it  was  the  intention  of  the  legislature  to  give 
a  document  not  in  court,  the  same  force  and  effect  as  form- 
erly when  it  was  brought  into  court.]  The  latter  part  of 
the  13th  section  says,  that  *'the  schedule  shall  be  conclu- 
sive evidence  against  any  person  named  therein,  &c.,  and 
against  every  parish,  &c.,  and  every  such  sum  shall  be  re- 
coverable as  a  debt  upon  record,  with  full  costs  of  suit  and 
all  charges  attending  the  same."  The  making  it  a  record 
is  the  foundation  for  an  immediate  and  speedy  process.  It 
is  submitted  that  the  construction  contended  for  is  in  aid 
rather  than  in  deterioration  of  the  right  of  the  Crown,  and 
that  the  proceeding  by  information  is  not  only  repugnant 
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to  a  sound  construction  of  the  act,  but  also  at  variance 
with  the  recognised  practice  of  the  revenue  laws. 


The  Solieiior'General  replied. 


Cur.  adv.  vult. 
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Lord  AbingeRi  C.  B.,  now  delivered  the  judgment  of 
the  Court. — This  was  an  information  filed  by  the  Crown, 
(not  purporting  to  be  filed  upon  any  document  or  any  re- 
cord), stating  that  the  defendant  had  been  assessed  in 
certain  taxes,  and  that  a  warrant  had  issued  against 
him  signed  by  the  commissioners,  but  that  the  sum  had 
not  been  nor  could  be  collected  under  it,  and  that  the 
same  remained  due,  and  in  arrear,  and  unpaid,  whereby 
an  action  had  accrued,  &c.  The  information  was  sup- 
ported at  the  trial  by  the  production  of  the  assessment 
itself  from  the  tax  office,  in  which  the  party  appeared  as 
in  arrear  for  the  sum  sought  to  be  recovered.  It  was  con- 
tended on  the  part  of  the  Crown  that,  by  the  5  &  6  Will.  4, 
c*  20f  s.  13,  tliis  assessment  was  made  conclusive  evidence ; 
but  on  the  other  hand,  it  was  objected  by  Mr.  Price,  that 
the  same  section  made  the  debt  recoverable  as  a  debt  of 
record,  which  could  only  be  recovered  by  scire  facias,  by 
extent,  or  by  filing  an  information  upon  the  record  itself. 
My  impression  originally  at  the  trial  was,  that  the  objection 
must  prevail ;  we  have  taken  time  to  consider  it,  and  have 
come  to  the  conclusion  with  some  reluctance,  that  the 
objection  must  succeed,  and  that  a  verdict  ought  to  be 
entered  for  the  defendant.  It  is  very  remarkable,  that  by 
this  act  of  Parliament,  the  assessments  which  used  to  be 
returned  into  this  Court  are  now  returned  to  the  office  of 
the  Commissioners  of  Taxes,  and  are  to  be  kept  there, 
and  yet  the  person  who  is  in  arrear  is  made  liable  to 
pay  the  arrear  as  a  debt  upon  record.  The  docu- 
ment which  is  made  returnable  by  the  act  of  Parliament 
is  kept  by  the  commissioners  in  Somerset  House ;  and 
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though,  doubtless,  the  object  of  the  act  was  very  correct, 
it  is  very  unfortunate  that  the  words  "  shall  be  recoverable 
as  a  debt  upon  record"  were  used.  We  know  of  no  means 
to  recover  it  as  a  debt  upon  record  but  by  scire  facias  or 
extent,  or  filing  an  information  upon  the  record  UselC 
Here,  there  is  nothing  stated,  but  that  there  was  an  assess- 
ment  and  a  warrant. 

Rule  absolute. 


Serle  r.  Watkrwokth. 

Jromi^rynoie.  I^EBT  upou  a  promissory  note,  dated  the  23rd  of  J.inu- 
paynbie  twelve    ary,  1837,  and  made  by  the  defendant  for  241.  Is.  4</., 

months  after  ,  .itt  it»»/r» 

date, the  defend-      valuc  received,    payable  to  the  plaintiff  or  order  twelve 
Tbat^one  J.  w.     w^owths  after  date.     There  was  also  a  count  upon  an  ac- 

before  and  at 
the  time  of  hU 
death,  was  in- 
debted to  the 
plaintiff  in  a 
certain  sum, 
and  that  the 
plaintiff,  after 
the  death  of 
J.  W.,  and 
before  the 
making  of  the 
note,  applied 
to  the  defend- 
ant for  pay- 
ment thereof; 
whereupon  the 
defendant,  in 


count  stated.  Plea,  as  to  the  first  count  of  the  declara- 
tion, that  one  J.  Water  worth,  before  and  at  the  time  of 
his  death,  to  wit,  on  the  2inl  of  Januar}',  1837,  was  in- 
debted to  the  plaintiff  in  a  certain  sum  of  money,  to  wit, 
24fl,  Is.  4e/.,  for  the  price  and  value  of  goods  by  the  plain- 
tiff then  sold  and  delivered  to  the  suid  J.  Waterworth, 
which  .sum  was  due  and  owing  to  the  plaintiff,  at  ihe  time 
of  the  making  the  said  promissory  note  in  the  first  count 
mentioned,  and  the  plaintiff,  after  the  death  of  the  said 
J.  Waterworth,  and  before  the  making  of  the  said  note,  to 

wmpHaociwith  ^^^'  ^"  the  2nd  of  January.  1837,  applied  to  the  defend- 
the  said  request,  ant  for  payment  thereof,  whereupon,  in  compliance  with 

after  the  death  '^ 

of  J.  w.,  for  the  said  request,  the  defendant,  after  the  death  of  the  said 
of  thTsal?*^*  J.Waterwortl),  for  and  in  respect  of  the  said  debt,  so  then 
debt,  and  for       remaininij  due  to  the  plaintiffj  as  aforesaid,  and  for  no 

no  other  con-  . 

■{deration  what-  Other  Consideration  whatever,  then  made  and   dcHvered 

ever,  then  made 
and  delivered 

the  note  to  the  plaintiff:  that  J.  W.  died  intestate,  and  that,  at  the  time  of  the  making  and  de- 
livery of  the  note  as  aforesaid,  no  administration  had  been  granted  of  the  estate  and  effects  of 
the  said  J^  W.,  nor  was  there  at  that  time  any  executor  or  executrix  of  his  estate  and  effecu,  nor 
waa  there  any  person  liable  at  that  time  for  the  said  debt  so  remaining  due  to  the  plaintiff  as  afore- 
said. Replication,  de  injuria : — Held,  that  as  the  note  prim&  facie  imported  consideration,  the 
plea  was  bad,  for  want  of  an  averment  that  there  were  no  assets. 
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the  said  note  to  the  plaintiff.  And  the  defendant  further  1838. 
says,  that  the  said  J. Waterworth  died  intestate,  to  wit,  on  s  r  e 
the  same  day  and  year  aforesaid,  and  that  at  the  time  of  the  «. 

Waterwortu 

making  and  delivering  of  the  said  note,  as  aforesaid,  to  the 
plaintiff,  as  aforesaid,  no  administration  had  been  granted 
of  the  estate  and  effects  of  the  said  J.Waterworth,  nor 
was  there  at  that  time  any  executor  or  executrix  of  the 
estate  and  effects  of  the  said  J.Waterworth,  nor  was  there 
at  that  time  any  person  liable  for  the  said  debt  so  remain- 
ing due  to  the  plaintiff,  as  aforesaid.  Verification.  Re- 
plication de  injuria,  upon  which  issue  was  joined. 

At  the  trial  before  Paiieson,  J.,  at  the  last  Spring  As- 
sizes fur  the  county  of  York,  it  appeared  that  J.Water- 
worth, the  husband  of  the  defendant,  had  carried  on 
the  business  of  a  hair-dresser,  and  died  on  the  3rd  of 
October,  1836.  The  defendant  continued  to  reside  in  the 
house  which  adjoined  the  shop,  but  there  was  no  evidence 
of  her  having  carried  on  the  business  since  her  husband's 
death.  On  the  31st  of  December,  the  defendant  caused 
an  inventory  to  be  made  of  her  husband's  effects,  and  they 
were  valued  at  921,  On  the  23rd  of  January,  183T,  the 
plaintiff  sent  an  account  to  tlie  defendant  of  a  debt  due 
from  her  late  husband,  upon  which  she  gave  to  him  the 
note  in  question.  Letters  of  administration  were  granted 
to  her  on  the  6th  of  March,  1837.  A  verdict  having  been 
found  for  the  defendant, 

Wig/ilman,  moved  for  judgment  non  obstante  veredicto, 
on  the  ground  tliat,  as  there  was  a  forbearance  of  the  debt 
for  twelve  months,  there  appeared  a  good  consideration 
on  the  face  of  the  plea  (a). 

Cresswelt  and  Addison  shewed  cause. — The  plea  is  good 
in  law :  it  is  in  effect  a  plea  that  there  was  no  considera- 

(a)  It  was  also  contended,  that,      which  point  the  Court  decided  in 
under  the  circumstances,  the  de-      the  negative, 
fendant  was  executrix  de  son  tort; 
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1838.        tion  for  the  note.    At  the  time  the  defendant  received 
^T^^^'      notice  of  the  debt  due  from  her  late  husband  to  the  plain- 

Serlb 

V.  tiff,  there  was  no  person  liable  to  pay  that  debt.   The  case 

^fTATBS,  WORTH 

has  been  put  upon  the  ground  of  forbearance ;  but  there 
could  be  no  injury  to  the  plaintiff  if  no  person  was  liable 
in  law  to  pay  the  debt*  Jones  ▼.  Ashbumham  (a)  is  in 
point  There,  the  plaintiff  declared  that  A.»  since  de- 
ceasedi  was  indebted  to  him  in  a  certain  sum,  and  that 
after  his  death,  in  consideration  of  the  premises  and  that 
he,  at  the  instance  of  the  defendant,  would  forbear  and 
give  day  of  payment  for  the  debt,  the  defendant  pro- 
mised &c.|  and  it  was  held  on  demurrer  that  there  was 
no  consideration  for  the  promise :  for  a  promise  can  only 
be  sustained  on  a  consideration  of  benefit  to  the  defendant, 
or  of  detriment  to  the  plaintiff.  The  mere  existence  of  a 
debt  due  from  A.  is  no  consideration  of  a  promise  from  B. 
If  the  defendant  had  been  executrix  the  case  would  have 
been  different,  since  the  benefit  she  would  receive  from 
the  postponement  of  the  day  of  payment  would  have  been 
a  good  consideration  for  the  note.  In  Jones  y.  Ashbun^ 
ham^  Lord  EUenborough  says,  '*  It  is  a  known  rule  of  law 
that  to  make  a  promise  obligatory,  there  must  be  some 
benefit  to  the  party  making  it,  or  some  detriment  to  the 
party  to  whom  it  is  made,  otherwise  it  is  considered  as  a 
nudum  pactum  and  cannot  be  enforced.  Bidout  v.  Bris' 
tow  (b)  will,  no  doubt,  be  relied  upon  by  the  other  side; 
but  that  case  is  distinguishable,  for  there,  the  note  was 
expressed  to  be  given  **  for  value  received  by  my  late  hus- 
band.** Here,  the  defendant  is  not  stated  to  be  the  widow 
of  J.  Waterworth,  and  for  any  thing  that  appears  on 
the  plea  she  may  be  a  mere  stranger.  It  is  admitted,  that 
a  note  prim4  facie  imports  a  consideration,  but  here,  the 
want  of  it  is  averred  in  the  plea. 

(a)  4  East.  455.  (6)  1  C.  &  J.  231. 
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Wighiman^  contra. — ^The  plea  is  bad  in  point  of  law.  1838. 
The  note  suspends  the  plaintiff's  right  to  recover  for  suu 
twelve  monthSf  which  is  a  sufficient  consideration  for  it*  *• 

Suppose  the  defendant  had  pleaded  that  she  .was  in  pos- 
session of  her  husband's  goods  and  was  about  to  take  out 
administration^  and  that  being  pressed  for  this  debt  she 
gave  the  note  in  question,  could  that  be  considered  a 
good  plea?  In  Midoui  v.  Brisiow  the  jury  found  that 
there  was  a  consideration  for  the  note,  but  that  was  not 
left  to  them  here.  [Alderson,  B. — The  question  there  was, 
whether  as  the  note  was  expressed  to  be  for  the  debt  of 
her  late  husband,  it  necessarily  imported  a  want  of  consi* 
deration,  and  it  was  held  that  it  did  not.]  The  fact  of 
her  being  entitled  to  take  out  administration,  and  being  in 
possession  of  the  goods  is  sufficient  to  make  the  note 
valid  as  against  her. 

Lord  Abinobr,  C.  B. — ^The  real  question  in  this  case, 
is,  whether  upon  the  face  of  the  plea,  there  appears  to  be 
any  consideration  for  the  note,  as  between  the  plaintiff 
and  the  defendant ;  and  it  seems  to  me  that  there  is.  The 
plaintiff  by  receiving  the  note  had  placed  himself  in  the 
situation  not  to  sue  for  the  debt  of  the  husband  until 
twelve  months  had  expired.  As  it  is  not  stated  in  the 
plea,  that  there  were  no  assets,  the  taking  the  note  amounts 
to  a  promise  on  tlie  part  of  the  plaintiff,  that  he  would 
take  no  measures  to  recover  the  debt,  until  the  note  be- 
came due. 

Parke,  B. — Primfi  facie,  there  is  a  good  consideration 
for  the  note.  The  question  then  is,  whether  the  plea  dis- 
tinctly shews  that  there  was  in  fact  no  consideration.  If 
it  had  averred  that  there  were  no  assets  at  all,  the  plea 
would  have  shewn  a  want  of  consideration ;  but  there  is  no 
such  averment.  The  effect,  then,  of  receiving  the  note  is 
to  tie  up  the  plaintiff's  hands  as  against  the  defendant  for 
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1838. 

Serle 
Water  WORTH. 


twelve  months :  it  is  an  agreement  to  Forbear  his  remedy, 
in  case  she  took  out  administration.  I  cannot  say  whether 
the  eflect  of  the  note  would  be  to  conclude  the  plaintiff 
from  suing «  third  person — upon  that  point  I  give  no  opi* 
nion.  There  can  be  no  doubt  that  where  a  person  gives 
a  promissory  note  at  a  certain  date  to  another,  the  latter 
is  precluded  from  suing  for  the  debt,  during  the  time  men- 
tioned in  the  note,  and  that  being  so  here,  it  is  a  sufficient 
forbearance  to  constitute  a  consideration.  This  view  of 
the  case  corresponds  with  the  opinion  expressed  by  Bay- 
ley^  J.,  in  Ridout  ▼.  Brutow :  judgment  must  therefore  be 
entered  for  the  plaintiff,  non  obstante  veredicto. 

Alderson,  B. — ^All  the  averments  contained  in  the 
plea  were  satisfactorily  proved  ;  the  only  question  then  is, 
whether  it  is  a  good  plea  or  not.  Ridout  v.  Bruiow^  de- 
termines that  a  promissory  note  prim&  facie  imports  con- 
sideration ;  unless  therefore,  the  plea  negatives  all  consider- 
ations, the  plaintiff  is  entitled  to  recover  upon  the  note. 
Consistently  with  this  plea,  there  is  a  consideration,  inas- 
much as  the  party  is  precluded  from  suing,  during  the  time 
the  note  had  to  run. 

Judgment  for  the  plaintiff,  non  obstante 
veredicto. 


CouNER  r.  Showb. 

In  this  case  (vide  ante,  p.  SSi,)  a  rule  had  been  made 
absolute  for  arresting  the  judgment  on  the  ground  of  a 
misjoinder  of  counts,  two  being  against  the  defendant  in 
his  personal  capacity,  and  one  against  him  as  executor. 

Piatt,  in  the  same  term,  obtained  a  rule  nisi  to  vary  the 
terms  of  that  rule,  and  for  a  venire  de  novo  to  issue. 

for  arresting 

the  judgment  was  dispoMd  of,  but  in  the  same  term,  the  plahitiif  moved  for  a  venire  de  novo; — 

fieldj  that  the  application  was  not  too  late. 


A  venire  de 
novo  cannot  be 
awarded  where 
general  da- 
mages are  as- 
sessed upon  a 
declaration 
containing  a 
misjoinder  of 
counts. 

Afier  a  rule 
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Chatmell  shewed  cause. — First,  the  application  is  too  1838. 
late ;  it  should  have  been  made  pending  the  rule  to  arrest 
the  judgment ;  secondly,  a  venire  de  novo  cannot  be 
awarded,  as  the  objection  is  to  the  whole  declaration. 
Where  there  is  a  general  assessment  of  damages,  and  one 
count  is  defective,  a  venire  de  novo  may  issue — Leach  v. 
Thomas  (a) :  but  not,  as  in  this  case,  where  all  the  counts 
arc  equally  godd,  and  the  objection  consists  only  in  the 
misjoinder  of  them.  In  the  former  instance,  the  verdict 
may  be  applied  to  the  good  count,  but  in  the  latter,  as 
here,  the  defect  is  incurable. 

Plattf  contra. — The  application  is  not  too  late. 

Parkb,  B. — The  Court  have  no  diflSculty  upon  that 
point.  There  was  no  formal  judgment  for  arresting  the 
judgment,  and  the  application,  being  so  soon  after  the 
determination  of  the  rule,  was  in  time. 

Plait, — Then  a  venire  de  novo  may  be  awarded.  In 
Clement  v.  Lewis  {b)  the  counts  were  all  good,  but  there, 
the  jury  found  for  the  defendant  on  six  out  of  eight  pleas, 
and  for  the  plaintiff  on  the  residue  of  those  pleas,  and  on 
the  first  without  assessing  damages :  and  the  Court  awarded 
a  venire  de  novo  to  try  the  first  and  the  last  issues,  as  far 
as  related  to  the  pleas  on  which  the  finding  was  for  the 
plaintiff*.  [Parke,  B. — In  that  case  the  jury  had  omitted 
to  assess  the  damages  on  some  of  the  counts.]  It  is  ad- 
mitted that,  where  the  declaration  contains  some  good  and 
some  bad  counts,  and  the  jury  have  found  separate  da- 
mages on  each  count,  the  plaintiff  may  enter  a  remittitur 
damna  as  to  the  bad  counts,  and  then  the  verdict  would 
stand  for  the  residue.  So,  in  the  present  case,  it  was 
the  duty  of  the  jury  to  find  separate  damages  upon  each 

(a)  Ante,  Vol.  5,  p.  612.  (6)  3  B.  &  B.  29?. 
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1838.  count.  There  is,  conBequently,  such  a  defective  assessment 
of  damages  as  will  warrant  the  Court  in  awarding  a  venire 
de  novo.  Other  instances  in  which  a  venire  de  novo  has 
been  awarded  will  be  found  in  Grant  v.  Astle  {a\  Wiiham 
V.  Lewis  (b),  Tidd's  Practice  (c). 

Cur.  adv.  vult. 

Parke,  B.,  now  delivered  the  judgment  of  the  Court. — 
In  this  case,  a  rule  was  made  absolute  in  Easter  Term  last  to 
arrest  the  judgment,  on  the  ground  of  misjoinder  of  counts, 
two  being  against  the  defendant  in  his  own  right,  and  one 
against  him  as  executor.  During  the  same  term,  a  rule 
nisi  was  obtained  to  vary  the  former  rule,  and  for  a  venire 
de  novo  to  issue,  and  cause  was  shewn  against  the  rule. 

One  objection  was,  that  the  application  came  too  late 
after  the  former  rule  was  pronounced  ;  but  the  Court  dis« 
posed  of  that  objection  on  the  argument. 

The  other  was,  that  a  venire  de  novo  could  not  be 
awarded  in  such  a  case.  It  had  been  decided  in  Leach 
V.  Thomas  that  where  general  damages  are  assessed  upon 
a  declaration  containing  one  breach  ill  assigned,  a  venire 
de  novo  ought  to  be  awarded,  a  question  which  before 
that  time  had  been  considered  doubtful,  as  there  were 
apparently  conflicting  authorities  upon  it.  Yet  it  is  re- 
markable that  such  a  doubt  should  exist,  as  this  case  had 
been  provided  for  by  an  ancient  rule  of  the  Court  of  King's 
Bench,  M. T.  1654,  which  states,  ''that  where  a  verdict 
finds  entire  damages,  where  damages  are  the  principal, 
and  part  not  actionable,  the  judgment  may  be  arrested, 
yet  by  a  rule  of  court  a  venire  facias  de  novo  may  issue  as 
upon  an  ill  verdict ;  and  upon  the  new  trial  the  party  may 
sever  his  damages."  And  a  similar  rule  exists  of  the  date 
of  1654,  in  the  Common  Pleas,  which  was  acted  upon  in 


(a)  2  Doug.  722.  (b)  1  Wilson,  48. 

(c)  Ninth  edition,  p.  922. 


TRINITY  TBRM,  1  VICT*  691 

that  Court  in  the  case  of  Smiih  r.  Howard  (a))  and  Auger        1838. 
▼•  Wilkins  (6)«  and  see  Eddowes  v.  Hopkins  (c). 

But  it  is  admitted  that  there  is  no  precedent  of  such  a 
proceeding  where  there  is  a  misjoinder  of  counts,  and  the 
damages  have  not  been  severally  assessed  ;  and  judgment 
has  been  arrested  absolutely  in  some  reported  cases.  It 
was  done  in  Corbett  v.Packington  (d)^  and  judgment  was 
reversed  for  a  similar  objection  in  Herrenden  v.  Palmer  {d). 
No  question  appears  to  have  been  raised  in  either  case  as 
to  the  right  or  duty  of  the  Court  to  award  a  venire  de 
novo,  and  therefore  none  of  these  cases  are  decisive  au- 
thorities  upon  this  question.  But  the  absence  of  any  in- 
timation in  the  cases  or  books  (and  we  have  not  been  able 
to  find  any)  as  to  the  power  to  grant  a  venire  de  novo  in 
such  a  case,  makes  us  pause  before  we  adopt  this  pro- 
ceeding. The  difference  between  this  case  and  that  pro- 
vided for  by  the  rule  of  Court,  and  sanctioned  by  the  de- 
cision in  Leach  v.  Thomas^  is  slight;  still  there  is  a  differ- 
ence in  the  principle,  and  we  do  not  feel  ourselves,  in  the 
absence  of  all  authority,  warranted  in  disregarding  it. 

A  venire  de  novo  can  only  be  granted  on  what  appears 
to  the  Court  on  record,  and  unless  the  record  warrants  it, 
it  will  be  error  to  grant  it ;  and  it  proceeds  (where  the 
jury  have  been  regularly  summoned  and  impannelled)  on 
a  suggestion  of  their  misbehaviour,  Lewie  d.  The  Earl  of 
Derby  v.  Wiiham  {e).  Where  there  is  an  improper  or 
defective  verdict,  on  which,  if  perfect,  the  Court  could  give 
judgment,  the  jury  have  misconducted  themselves,  and  the 
case  of  a  general  assessment  of  damages  on  a  declaration, 
with  a  bad  count  or  breach,  may  fall  within  this  rule,  for 
it  may  be  presumed  that  the  jury  were  instructed  as  to 
the  law,  and  told  to  disregard  the  part  of  the  declaration 

(a)  Barnes's  Notes,  478.  (c)  Doxxg.  376. 

{h)  Id.  480.  {d)  Hob.  88. 

(0  2  Sir.  1185. 
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1838.  which  was  not  actionable,  or  to  assess  the  damages  seve- 
rally ;  and  in  such  a  case  an  award  of  venire  de  novo  may 
be  made  *'  as  on  an  ill  verdict  **  to  use  the  language  of  the 
old  rule.  In  that  case,  the  verdict^  if  good,  and  confined 
to  the  good  count  or  breach,  or  capable  of  being  applied 
to  it,  would  at  once  authorize  and  require  a  verdict  for  the 
plaintiff,  and  the  Court  ex  officio  would  be  bound  to  award 
it,  overlooking  the  bad  count  or  breach.  But  where  the 
counts  are  both  good  but  misjoined,  the  jury  ought  to  as- 
sess the  damages  on  all  the  counts,  as  each  is  actionable ; 
and,  but  for  the  misjoinder,  judgment  might  be  given  on 
each ;  and  if  the  damages  had  been  assessed  on  each  se- 
verally, that  would  have  been  of  no  avail,  for  the  Court 
could  not  have  given  any  judgment  at  all  ex  officio,  and 
further  acts  of  the  plaintiff  in  releasing  the  damages  on 
one  or  the  other  counts  would  be  necessary.  H  indeed  it 
were  a  matter  of  discretion  in  the  Court  to  grant  or  refuse 
such  a  writ,  it  would  admit  of  a  question,  whether  it  would 
not  be  reasonable  to  do  it  in  order  to  enable  the  plaintiff 
to  make  an  election,  which  he  had  omitted  to  make  at  the 
proper  period  before ;  and  in  that  case  it  would  be  fitting 
also  to  consider,  whether  he  ought  not  to  pay  the  costs  of 
such  a  proceeding.  But  it  is  clearly  a  matter  of  duty  on 
the  Court  to  grant  the  writ  or  to  refuse  it ;  an  impro|)er 
refusal  is  a  ground  of  error,  and  it  cannot  well  be  error  in 
the  Court  to  refuse  a  writ,  the  granting  of  which  would 
not  necessarily  enable  the  Court  to  give  judgment  one  way 
or  the  other. 

For  these  reasons  we  think  that  the  rule  must  be  dis- 
charged. 

Rule  discharged. 
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1888. 

White  r.  Hislop. 

Assumpsit  for  goods  soia  and  delivered.    Pleas,  non  Where,  on  the 
assumpsit^  and  a  set-on.    The  cause  came  on  for  trial  the  under- 
before  the  under-sheriflf  of  Yorkshire,  when,  the  plaintiff  JoXltuuf 
having  proved  his  case,  the  attorney  of  the  defendant  "ceptioni,  the 
offered  to  give  evidence  in  support  of  the  plea  of  set-off.  tottayjudg- 
This,  however,  the  under-sheriff  refused  to  receive,  when  ^adon. 
the  defendant's  attorney  tendered  a  bill  of  exceptions,  bqt 
the  judge  refused  to  put  his  signature  to  it.    The  plain- 
tiff having  obtained  a  verdict, 

W.  H.  Watson  moved  to  stay  the  judgment  and  execu- 
tion, upon  an  affidavit  of  these  facts. 

P£R  Curiam. — The  object  of  the  writs  of  trial  is  toren- 
der  the  proceedings  more  convenient  and  less  expensive, 
and  it  would  entirely  defeat  that  object  if  we  were  to  allow 
cases  such  as  this  to  be  brought  before  a  court  of  error. 
When  a  Judge  at  Nisi  Prius  refuses  to  sign  a  bill  of  ex« 
ceptions^  the  party  has  a  remedy  by  action  at  law. 

Rule  refused. 


WicKENs  V.  Cox. 

X  HE  defendant  had  obtained  and  served  an  order  for  The  defendant 
particulars  of  the  plaintiff's  demand,  which  order  required  ^'j^^^^ 
that  all  proceedings  be  in  the  mean  time  stayed.    After-  for  particnitrt, 

t  t     n  t  1  iiit^j        which  operated 

wards,  and  before  the  particulars  were  delivered,  the  de-  ti  a  stay  of 
fendant  served  the  plaintiff  with  a  demand  of  declaration,  He^er'^da 
at  the  bottom  of  which  was  a  notice  that  he  abandoned  ^enjanded  a 

dedantion, 
and,  at  the 

Ibot  of  the  tame  paper,  gave  notice  of  his  abandonment  of  the  order:— *Helcf,  that  Judgment  of  noa 

pros.»  for  want  of  a  declaration,  was  irregular. 
Quare,  whether  an  order  which  has  been  served  can  be  abandoned  by  mere  notice  to  that  effect^ 

without  summons. 

VOL.  YI.  AAA  P.  P.  C. 
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USB.        his  order  for  particulars.    No  declaration  having  been  de- 
livered, judgment  of  non  pros,  was  signed. 

F.  Lee,  having  obtained  a  rule  to  set  aside  the  judg* 
ment  for  irregularity, 

Cowling  shewed  cause. — The  party  who  obtains  a  rule 
or  order  may  abandon  it  provided  he  has  not  acted  upon 
it.  In  M*DougaU  v.  NicholU  {a\  a  judge  at  chamben 
had  indorsed  on  a  summons  the  minutes  of  an  order,  and 
the  party  taking  out  the  summons  refused  to  draw  up  the 
order,  or  to  deliver  up  the  indorsed  summons,  and  the 
Court  refused  to  compel  him  to  do  either,  or  to  direct  the 
judge's  clerk  to  draw  up  the  order  from  the  minutes  of 
counsel.  [Parkey  B. — There,  the  order  had  not  been 
served,  and  till  then,  there  is  a  locus  poenitentiae.  Here, 
the  order  is  absolute  for  a  stay  of  proceedings,  and  the 
question  is  whether  that  can  be  got  rid  of  without  a  sum- 
mons to  set  it  aside.]  Kirby  v.  Snowden  (£)  shews  that 
the  order  for  particulars  may  be  used  as  a  pretext  for  not 
proceeding  with  the  action.  The  defendant  served  an 
order  for  particulars  before  declaration.  After  waiting 
three  months,  the  plaintiff  refused  to  go  on  with  the  action 
or  to  enter  a  stet  processus,  and  the  Court  refused  to  com- 
pel him  so  to  do.  [^Parke,  B. — The  defendant  may  get 
rid  of  the  order  by  taking  out  a  summons  to  set  it  aside. 
Alderson,  B. — The  Judge  would  perhaps  make  such  an 
order  ex  parte.] 

Lee,  contra. — The  case  of  M'DougaU  v.NiehoUs  is 
clearly  inapplicable,  since  there  the  order  had  not  been 
served.  Here,  the  notice  of  abandonment  was  at  all  events 
a  nullity,  as  it  was  subsequent  to  the  demand  of  declara- 
tion, being  written  at  the  foot  of  the  same  paper. 

(fl)  3  A.  &  E.  813.  (b)  Ante,  Vol.  4,  p.  191. 
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PakkEj  B. — The  judgment  was  clearly  irregular.    The        1838. 
demand  of  declaration  comes  first,  and  then  the  notice 
of  abandonment  of  the  order.     The  defendant  should,  at 
all  events,  have  given  the  notice  first. 

BoLLAMD,  Aldbrson,  and  Ourmet,  Bs.,  concurred. 

Rule  absolute. 

Cooper  r.  Whitmarsh. 

XN  this  case  issue  was  joined  on  the  3rd  of  May,  and  Where  notice 
notice  of  trial  given  for  the  sittings  which  were  on  the  ^^  (i,^  ^^^^ 
]2th.    The  venue  was  in  London,  and  the  defendant  re-  Jouniinent  day, 

a  notice  of 

sided  within  forty  miles.     It  appeared  that  the  l/2th  of  countermand 
May  was  an  adjournment  day  only  until  the  16th.     Upon  to  the  day  to 
the  14th,  the  plaintiff  gave  notice  of  countermand.     Cfir-  JlJllSined^"'* 
wood  having  obtained  a  rule  to  shew  cause  why  the  plain-  ^^  ^^' 
tiff  should  not  pay  the  costs  of  the  day,  for  not  proceeding 
to  trial  pursuant  to  his  notice, 

R.  V.  Richards  shewed  cause. 

Parke.  B. — The  notice  of  countermand  is  clearly  too 
late.    The  plaintiff  must  pay  these  costs. 

Rule  absolute. 


Cook  v.  Vaughan. 

JjIlANSEL  moved  for  a  rule  to  shew  cause  why  the  bail*-  Where  the 
bond  given  in  this  case  should  not  be  delivered  up  to  be  ^e'defendant 
cancelled  on  entering  a  common  appearance.    The  objeo-  "  *  "P"*'*' ^ 
tion  was,  that  the  writ  of  capias  described  the  defendant  deaoription  waa 
as  a  **  gentleman,"  but  in  the  copy  served  on  the  defend-  copy  served,  the 
aqt,  this  description  was  altogether  omitted.     It  was  sub-  ^e"J^*{lJ^/ 
mitted,  that  the  S  Will.  4,  c.  S9,  s.  4,  required  an  exact  to  be  deUvercd 

up  to  be  can* 

copy  of  the  writ  to  be  served  on  the  party  on  whom  the  ceUed. 

A  A  aS 
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1 838.       process  was  executed,  and  that  though  it  was  not  in  strict- 
"     "  ness  necessary  to  insert  any  addition  in  the  capias,  yet 

«.  it  having  been  inserted,  it  became  a  material  part,  and 

should  have  been  retained  in  the  copy. 

Wordiworth  shewed  cause,  and  contended  that  where 
the  copy  was  substantially  correct,  the  Court  would  not 
set  aside  the  proceedings  for  any  trifling  variance  not 
affecting  the  sense,  or  calculated  to  mislead.  Forbes  v. 
Mason  (a),  Cooper  v.  Wheale  (6),  and  Suiion  y.  Bur- 
gess (c). 

Parks,  B. — In  Sutton  v.  Burgess,  the  objection  was  not 
to  the  copy,  but  the  indorsement  on  it,  which  contained 
words  not  required  by  the  rule  2  H.  T.,  2  Will.  4.  I  re- 
member at  the  time  feeling  considerable  doubt  whether 
the  form  prescribed  by  the  rule  was  not  incorrect,  and 
whether  the  very  words  objected  to,  should  not  have  been 
contained  in  it.  However,  the  objection  in  the  present 
case,  arises  from  an  alleged  non-compliance  with  the  sta- 
tute, the  requisites  of  which  should  be  strictly  pursued. 
I  think  this  cannot  be  said  to  be  a  copy  of  the  writ  itselC 
It  is  true  that  the  insertion  of  the  word  ''gentleman"  was 
not  required  by  the  act^  but  the  writ  is  not  vitiated  by  it, 
and  the  copy  must  contain  all  that  the  writ  does. 

Alderson,  B. — Smith  v.  Pennell  {d)  is  the  nearest  case 
to  the  present.  There  it  was  held  that  the  omission  of  the 
word  ''  London  "  in  the  indorsement  on  the  copy  of  the 
capias,  was  a  sufficient  cause  for  setting  aside  the  copy. 
Here,  the  addition  cannot  be  rejected  as  surplusage,  and 
it  must  therefore  be  retained  in  the  copy.  Otherwise  you 
might  insert  some  other  word  in  lieu  of ''  gentleman,*'  and 
contend  that  it  would  still  be  a  copy. 

Rule  absolute^ 

(a)  Ante,  Vol.  3,  p.  104.  (c)  I  C.  M.  &  R.  770. 

ib)  Ante,  VoL  4,  p.  281.  (d)  Ant^  Vol  2,  p.  654. 
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Crowther  r.  Elwell. 

JlN  this  case  a  verdict  was  found  for  the  defendant  on  When  a  de- 
two  of  the  issues  raised,  and  he  claimed  to  be  allowed  the  J^^s  oq*"^ 


costs  of  the  witnesses  in  support  of  them.    The  Master  t!T*"^^^^ 

'^'^  he  if  entitled 

required  an  affidavit  that  *'  they  were  material  and  neces-  to  the  cotti  of 
sary  in  support  of  those  issues,  and  that  their  evidence  called  ««efai* 
did  not  apply  in  any  degree  to  the  issues  found  for  the  jjjrt  onhoeT 
plaintiff/'    The  defendant  produced  an  affidavit  stating  >••"«*>  ^ut  not 
that  **  although  their  evidence  referred  to  a  certain  extent  wwn  alio  ez- 
to  the  issues  found  against  the  defendant,  still  that  the  proA^thiMeeiiee 
said  witnesses  were  subpoenaed  by  the  defendant  princi-  ^^|i^  ^^ 
pally  and  specifically  with  the  view  to  support  the  issues 
found  for  the  defendant,  and  that  such  witnesses,  in  the 
judgment  and  belief  of  deponent,  spoke  only  generally, 
and  not  materially,  to  the  issues  found  against  the  defend- 
ant.*'   The  Master  considered  this  affidavit  insufficient, 
and  refused  to  allow  the  costs  of  those  witnesses. 

Lee  moved  for  a  rule  calling  on  the  Master  to  review 
his  taxation,  and  referred  to  Knight  v.  Woore  (a),  in  which 
it  was  held  that  a  defendant  is  entitled  to  the  costs  of  wit* 
nesses  called  to  establish  the  issues  on  which  he  eventually 
succeeds,  though  they  may  also  give  evidence  incidentally 
on  the  other  parts  of  the  case.  The  same  principle  was 
laid  down  in  Eadee  v.  Everatt  (6). 

Alderson,  B. — I  do  not  understand  the  meaning  of 
the  expression,  that  the  witnesses  were  subpoenaed  **  spe- 
cifically "  with  a  view  to  the  issues  found  for  the  defend- 
ant. In  Eades  v.  Everatt  it  was  sworn  that  they  were 
subpoenaed  *' exclusively"  for  such  issues.  Besides,  it 
does  not  appear  that  they  were  not  examined  in  chief  in 

(a)  Ante,  Vol.  5,  p.  487.  (h)  Ante,  Vol,  3,  p.  687. 


1S88. 
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support  of  the  other  issues,  and  if  they  were  used  to 
prove  any  part  which  has  been  found  for  the  plaintiff,  how 
can  the  defendant  be  entitled  to  the  costs  of  them?  The 
only  definite  rule  is  that  laid  down  in  Lardnerv.  Diei  (a), 
namely,  that  the  defendant  is  not  to  be  allowed  the  costs 
of  witnesses  caHed  as  well  to  disprove  the  issues  found  for 
the  plaintiff  as  to  prove  those  found  for  the  defendant. 


Rule  refused. 


(a)  Ante,  Vol.2,  p. dS3. 


} 


A  general  plea 
of  payment 
muit  be  taken 
to  be  pleaded 
to  the  particular 
sum  for  which 
the  action  If 
brought:  there* 
lore,  where 
the  defendant 
pleaded  that 
he  had  paid  to 
the  plaintiff 
iumi  amounting 
to  the  monies 
mentioned  in 
the  declaration; 
and  it  appeared 
that  he  bad  in 
&ct  paid  such 
sums,  but  that 
the  plaintiff 
went  for  a  ba- 
lance due  be- 
yond their 
amount: — 
Held,  that  the 
plaintiff  was 
entitled  to  a 
Terdict,  and 
that  it  was  not 
necessary  for 
him  to  new 
aasign. 


Freeman  v.  Crafts. 

J^EBT. — ^The  first  count  stated  that  defendant  was  in- 
debted to  the  plaintiff  in  lOA  for  goods  sold  and  delivered. 
Second  count  in  10/.  for  work  and  materials.  Third  count 
in  10/.  for  money  due  on  an  account  stated.  The  defend- 
ant pleaded  that  before  the  commencement  of  the  suit,  he 
paid  to  the  plaintiff  divers  sums  of  money  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  the  amount  of 
all  the  several  alleged  debts  and  monies  in  the  declaration 
mentioned,  in  full  satisfaction  and  discharge,  &c.  Repli- 
cation, that  he  did  not  pay  modo  et  form&* 

At  the  trial  before  the  under-sheriff  of  Middlesex,  the 
defendant  proved  the  payment  of  sums  equal  to  the 
amount  mentioned  in  the  declaration,  but  the  claim  being 
for  a  balance  due  after  deducting  the  sums  so  paid,  a  ver- 
dict was  found  for  the  plaintiff,  with  liberty  for  the  de- 
fendant to  move  to  enter  a  verdict  if  the  Court  should  be 
of  opinion  that  the  plaintiff  ought  to  have  new  assigned. 

• 

Corrie  now  moved  accordingly.  The  defendant  having 
proved  the  payment  of  sums  equal  to  the  amount  men- 
tioned in  the  declaration,  is  entitled  to  a  verdict  upon 
these  pleadings.    If  the  plaintiff  meant  to  rely  upon  a  claim 
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beyond  the  amount  paid,  he  should  have  new  assigned.  IBSI. 
Collins  v.  Aaron  (a)  seems  in  favour  of  the  proposition 
contended  for :  there,  the  plaintiff  declared  in  assumpsit 
for  goods  sold,  and  in  his  particulars  claimed  85/.  due 
upon  the  balance  of  an  account.  The  defendant  pleaded 
payment  of  SS3L  which  had  been  in  fact  paid  before  the 
balance  was  struck ;  the  plaintiff  then  obtained  an  order  to 
amend  his  declaration  by  increasing  the  amount  claimed, 
and  the  Court  seemed  to  think  such  amendment  necessary 
in  order  to  enable  the  plaintiff  to  recover. 

Lord  Abinobr,  C.  B. — Your  plea  means  that  you  have 
paid  the  sum  for  which  the  action  is  brought,  or  it  means 
nothing. 

Aldbrson,  B. — Look  at  the  plea  of  license  in  an  action 

of  trespass ;  there,  if  the  complaint  is  of  several  trespasses, 

and  the  plea  is  general,  the  defendant  must  shew  a  license 

co*extensive  with  the  trespasses  proved.     So,  under  the 

plea  of  payment,  you  must  shew  a  payment  of  the  sum  the 

plaintiff  is  going  for.     We  have  had  occasion  to  consider 

the  effect  of  a  general  plea  of  payment,  and  have  come  to 

the  resolution  of  not  allowing  new  assignments  to  such  a 

plea. 

Rule  refused. 

(a)  1  Arnold,  64. 


Hayward  v.  Giffard  and  Grove. 

ffERVIS  had  obtained  a  rule,  calling  on  one  George  The  Court 
Spencer  to  shew  cause  why  he  should  not  forthwith  pay  Titrjlnffer  to' 
to  the  defendants  the  amount  of  the  costs  taxed  in  this   ***•  '^^"^  ^ 

pay  the  cotti 

case,  on  a  judgment  as  in  case  of  a  nonsuit,  and  also  the  of  an  action, 

costs  of  this  application.     The  defendant  Giffard,  was  appears  from 

clerk  to  the  trustees  acting  under  an  act  of  Parliament  Ihtt'hS^l^b- 

for  paving,  lighting,  and  improving  the  district  called  Tot-  ^^^•^y  * 

party  to  it. 
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hill  FieldB,  and  the  defendant  Grove,  was  a  constable  em- 
ployed by  the  trustees,  to  make  a  distress  for  rates  upon 
certain  premises  in  the  district,  occupied  by  the  plaintiff 
as  tenant  to  Spencer.  The  present  action  arose  out  of  an 
alleged  wi^ongful  distress.  The  affidavits  stated  a  variety 
of  facts  for  the  purpose  of  shewing  that  Spencer  was  the 
real  plaintiff,  and  not  Hayward,  and  it  was  also  alleged 
that  Hayward  was  a  pauper  and  had  absconded. 

Rogers  shewed  cause,  and  contended  that  there  was  no 
authority  for  making  a  person  liable  for  costs,  who  was  not 
a  party  to  the  record.  The  ordinary  application  for  secu- 
rity for  costs  was  in  effect  for  a  stay  of  proceedings, 
Adams  v.  Brown  (a).  The  practice  in  ejectment  affords 
no  analogy,  for  that  action  proceeded  entirely  upon  a  fic- 
tion. In  Berkeley  v.  Dimery  (i),  which  was  an  action  of 
trespass  for  breaking  and  entering  the  plaintiff's  close, 
and  cutting  heath,  &c.,  it  appeared  that  the  trespasses 
were  committed. by  the  direction  of  one  Hill,  but  the 
Court  refused  a  rule  calling  on  Hill  to  shew  cause  why  he 
should  not  pay  the  costs,  and  they  observed  that  in  eject- 
ment, the  tenant  in  possession  must  be  sued,  and  that  the 
Court  would  not  permit  a  person  to  put  a  pauper  into 
possession,  merely  to  evade  .the  costs. 

Jervis  and  Turner  contra,  referred  to  Blewiii  v.  Tre- 
goning  (c),  which  was  a  similar  appVcntion ;  and  urged 
that  though  the  rule  was  there  dibciiarged  on  account  of 
the  insufficiency  of  the  affidavit,  yet  no  ijucRtion  was  raised 
as  to  the  power  of  the  Court  to  graul  auch  an  applica- 
tion. 

Lord  Abingbr,  C.  B. — If  this  question  were  to  be  de- 
termined on  the  general  principles  of  equity,  there  can  be 

(a)  9  BiDg.  81.  (h)  10  B.  &  G.  113. 

(c)  Ante,  Vol.  5,  p.  404. 
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no  doabt  that  we  ought  to  grant  the  rule.  But  courts  of  188S. 
law  have  no  authority  aver  those  who  are  not  parties  to 
the  record^  unless  in  the  case  of  officers  of  their  own 
courts,  or  when  it  is  shewn  that  the  party  against  whom 
the  application  is  made,  has  been  guilty  of  some  crime  or 
contempt.  Even  when  an  order  is  made  in  the  cause,  the 
immediate  thing  commanded  is  a  stay  of  proceedings,  by 
which  means  the  ulterior  object  of  a  security  for  costs  is 
obtained.  So,  in  ejectment,  the  action  is  based  upon  a 
fiction,  and  the  Courts  take  notice  of  the  real  party. 

Rule  discharged. 


Jones  r.  Senior. 

Assumpsit.— The  first  count  was  on  a  bill  of  ex-  AuumiNit  by 
change,  dated  20th  of  December^  1834^  drawn  by  one  acceptor  ?t^ 


J.  Mabury  upon  and  accepted  by  the  defendant  for  300/.,  ^^^^['  pj 
payable  two  months  after  date  to  the  order  of  J.  Mabury,  that  at  the 
and  by  him  indorsed  to  the  plaintiff*.    The  second  count  ing  the  biiit. 
was  on  a  similar  biU  for  220A,  dated  a4th  of  December,  *^it^\^' 
1834.     The  first  two  pleas  denied  the  indorsement  by  toJ.  M.  (the 

*  *    arawer)i  and 

Mabury.  Uiat  the  bUla 

The  defendant  pleaded  thirdly,  that  before  and  at  the  i^^^^f 
time  of  accepting  the  bills  in  the  declaration  mentioned,  '^'^j  w??|, 
the  defendant  was  indebted  to  the  said  J.  Mabury  in  the  hefon  the  bills 
sum  of  807/.,  and  that  the  said  bills  respectively  were  ac-  (the  defendant) 
cepted  on  account  and  in  respect  of  520/.,  parcel  of  the  ot"er"penonL** 

and,  being  em* 
barraned  in  his 
drcmnstances,  by  an  instrnment  in  writing  between  J.  M.,  the  other  persons,  and  defend* 
ant,  after  redting  that  a  proposal  had  been  made  that  the  defendant  should  pay  his  credi- 
tors a  composition  of  7«.  in  the  pound,  they,  the  said  creditors,  promised  and  agreed  to 
and  with  the  defendant,  that  after  payment  of  the  said  composition,  they  would  not  sue,  arrest,  &c, 
the  defendant  for  any  debts  then  due  to  them  from  him,  and  that  in  case  they  should  act  contrary 
thereto  that  instrument  might  be  pleaded  in  bar  to  any  action.  The  plea  then  averred  payment  of 
the  composition,  and  that  J.  M.  paid  to  the  plaintiff  divers  sums  of  money  sufficient  to  discharge 
and  satufy  all  consideration  whatsoever  in  respect  of  the  indorsement  of  the  said  bills,  and  all 
sums  of  money  due  from  J.  M.  to  the  plaintifi  on  the  bills,  and  all  claims  and  demands  of  the 
plaintiff  in  respect  of  the  said  bills.  Replication  de  ii^uri& : — Held,  that  the  plea  vras  in  effect  in 
accord  and  satisfaction,  and  not  in  excnse^  and  therefore  that  the  replication  de  inJuriS  was  bad  on 
spedal  demurrer. 
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1M8.        same  debts :  and  the  defendant  further  saith^  that  after 
the  accepting,  as  in  the  declaration  mentioned,  of  the  said 
bills,  and  before  the  said  bills  or  either  of  them  became 
due  and  payable  according  to  the  tenor  and  effect  thereof 
respectively,  to  wit,  on  the  10th  of  February,  18S6,  he, 
the  defendant,  was  also  indebted  to  divers  other  persons, 
to  wit,  (naming  them),  in  divers  sums  of  money,  and  then 
was  embarrassed  in  his  circumstances  and  unable  to  pay 
his  debts  in  full,  and  thereupon  the  defendant  being  so 
indebted  as  aforesaid,  by  a  certain  instrument  in  writing 
then  made  by,  between,  and  among  the  said  J.  Mabury 
and  the  said  several  other  persons,  of  the  first  part ;  and 
the  said  defendant,  of  the  second  part ;  and  bearing  date 
on  the  day  and  year  last  aforesaid,  and  which  said  instru- 
ment was  then  subscribed  as  well  by  the  said  other  per- 
sons, who  then  respectively  set  under  thereunto  and  oppo- 
site to  their  respective  names  the  respective  amounts  of 
their  said  res{>ective  debts,  as  by  the  said  J,  Mabury,  who 
then  set  under  thereunto  and  opposite  to  his  name  the 
•aid  sum  of  807/.,  reciting,  that  the  defendant  was  in- 
debted to  the  several  persons  parties  thereto,  of  the  first 
part,  in  the  several  sums  of  money  thereunder  set  oppo- 
site to  their  respective  names,  and  that  a  proposal  had 
been  made  by  the  defendant  to  the  said  several  parties 
thereto,  of  the  first  part,  and  agreed  to  by  them,  that  the 
defendant  should,  on  or  before  the  1st  of  March  then 
next,  pay  to  the  several  creditors  in  the  manner  there- 
inafter mentioned,  a  composition  of  Is.  on  the  amount 
of  their  said  respective  debts ;  and  that  the  defendant 
should  relinquish  and  transfer  to  and  for  the  benefit  of 
the  said  creditors  certain  claims  of  him,  the  defendant, 
upon  certain  mercantile  houses    in  Great  Britain  and 
parts  abroad,  which  composition  of  7s,  in   the  pound 
and  transfer  of  such  claims  were  to  be  in  full  satisfac- 
tion and   discharge  of  the  said  several  debts  owing  to 
the  said  creditors  parties  thereto,  of  the  first  part,  as 
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aforesaid,  who  had  agreed  in  consideration  thereof  to        lMt« 
enter  into  and   execute   that  instrument;    and   further 
reciting,  that,  by  an  indenture  bearing  even  date  there- 
with, the  defendant    had    relinquished   and    transferred 
the  said  several  claims  to   the    said    creditors    parties 
thereto,  of  the  first  part,  in  consideration  of  the  pre- 
mises   and   of   the  said   composition,   the  said    several 
creditors  parties  thereto,  of  the  first  part,  did  thereby  for 
themselves,  severally  and  respectively  promise  and  agree 
with  and  to  the  defendant,  that,  after  delivery,  on  or  be- 
fore  the  first  day  of  March  then  next,  to  the  said  several 
creditors,  or  one  or  more  of  them,  for  and  on  account  of 
the  rest  of  the  said  indenture  bearing  even  date  therewith, 
and  payment  on  or  before  the  said  last-mentioned  day,  to 
the  said  several  creditors  parties  thereto,  of  the  first  part, 
of  the  said  composition  of  7#.  in  the  pound,  on  their  said 
several  debts,  in  manner  following :   namely,  5s.  in  the 
pound  in  cash,  and  S#.  in  the  pound  by  the  defendant's 
acceptances,  at  six  months'  date,  with  a  sufficient  personal 
guarantee  for  the  due  payment  thereof,  and  all  which  was 
to  be  in  full  discharge  of  the  said  several  debts  owing  to 
them  respectively  by  the  defendant,  they,  the  said  several 
creditors,  or  any  of  them,  their  or  any  of  their  heirs,  exe- 
cutors, administrators,   principals,   partners,   or  assigns, 
should  not,  nor  would  sue,  arrest,  attach,  imprison,  or 
prosecute  the  defendant,  his  heirs,  executors,  or  admini- 
strators,  or  his  or  their  lands  or  tenements,  goods  or  chat- 
tels,  or  any  of  them,  for  or  on  account  of  any  claims,  debts, 
or  demands  whatsoever,  then  due  to  or  claimed  by  them 
or  any  of  them  from  the  defendant ;  and  that  in  case  they 
or  any  of  them,  the  said  several  creditors  parties  thereto^ 
of  the  first  part,  their  or  any  of  their  heirs,  executors, 
administrators,  or  assigns,  principals,  partners,  or  assigns, 
should  act  contrary  thereto,  that  instrument  should  be  a 
full,  absolute,  and  sufficient  release  and  discharge  of  and 
for  such  accounts,  claims,  debts,  and  demands,  and  the 
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18S8«       defendant,  his  heirs,  executors,  and  administrators,  and 
his  and  their  lands  and  tenements,  goods  and  chatiek 
should  be  for  ever  acquitted,  released,  and  discharged 
therefrom ;  and  that  instrument  might  be  pleaded  in  bar 
to  any  action  or  suit  accordingly.  And  also,  that  they,  the 
said  several  creditors  parties  thereto  respectively,  should 
and  would,  on  tender  or  payment  of  the  composition  afore* 
said,  give  and  deliver  to  the  defendant,  his  executors,  ad- 
ministrators, and  assigns,  all  bonds,  bills,  notes,  and  other 
securities,  held  by  them,  the  said  several  creditors  respect* 
ively,  for  or  in  respect  of  their  said  several  debts,  save 
and  except  any  such,  to  which  there  might  happen  to  be 
parties  jointly  or  collaterally  liable.    And  the  defendant 
further  says,  that  by  a  certain  indenture,  bearing  even 
date  with  the  said  instrument  in  writing,  and  then  made 
between  the  defendant,  of  the  one  part,  and  R.  Saunders 
and  J.  Bbhton,  of  the  other  part,  and  then  sealed  with  the 
seal  of  the  defendant,  he,  the  defendant,  assigned,  relin- 
quished, and  transferred  to  the  said  R.  Saunders  and  J. 
Bishton,  the  said  claims  of  him,  the  defendant,  upon  the 
said  mercantile  houses  in  Great  Britain  and  parts  abroad, 
to  and  for  the  benefit  of  the  said  creditors  parties  to  the 
said  instrument  in  writing.    And  the  defendant  further 
says,  that  afterwards,  and  before  the  1st  of  March,  18S5, 
to  wit,  on  the  10th  of  February,  1835,  the  defendant  de* 
livered  the  said  indenture  to  divers,  to  wit,  two  of  his  said 
creditors,  to  wit,  the  said  R.  Saunders  and  J.  Bishton,  on 
account  of  the  rest  of  his  said  creditors.  And  the  defend- 
ant further  says,  that  after  the  making  of  the  said  inden- 
ture in  writing,  and  before  the  1st  of  March,  1835,  he, 
the  defendant,  at  the  request  of  the  said  J.  Mabury, 
paid  to  a  certain  person,  to  wit,  one  W.  Fellowes,  for  the 
said  J.  Mabury,  5s,  in  the  pound  on  the  said  debt  of  the 
said  J.  Mabury,  to  wit,  on  the  sum  of  807/.,  to  wit,  the 
sum  of  SOIL  15«.,  and  then,  and  before  the  said  1st  of 
March,  1835,  to  wit,  on  the  said  10th  February,  1835,  at 
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the  like  request  also  delivered  to  the  same  person  for  the        1S3S. 
said  J.  Mahury,  his,  the  defendant's  acceptance,  with  a 
suflBcient  personal  guarantee  for  the  due  payment  thereof, 
at  six  months'  date,  of  2s,  in  the  pound  on  the  said  debt  of 
the  said  J.  Mabury,  to  wit,  on  the  said  sum  of  807/.,  to 
wit,  for  the  sum  of  80/.  14#.,  whereof  the  said  J.  Mabury 
then  had  notice,  and  then  was  requested  to  deliver  up  to 
the  defendant  the  said  two  bills  in  the  declaration  men- 
tioned ;  and  thereupon  the  said  J.  Mabury  then  requested, 
and  the  defendant,  at  the  request  of  the  said  J.  Mabury, 
then  agreed  that  the  said  J.  Mabury  should  have  further 
time  to  procure  and  deliver  up  to  the  defendant  the  said 
two  bills ;  and  the  defendant  further  says,  that  after  the 
making  of  the  said  instrument  in  writing,  and  before  the 
said  1st  of  March,   1835,  to  wit,  on  the  said  10th  of 
February,  1835,  the  defendant  paid  to  the  said  several 
other  creditors  parties  thereto,  of  the  first  part,  the  said 
composition  of  7s.  in  the  pound  on  their  said  several  debts, 
in  manner  following :  namely,  5s.  in  the  pound  in  cash, 
and  Us.  in  the  pound  by  the  defendant's  acceptances  at  six 
months'  date,  with  a  sufficient  personal  guarantee  for  the 
due  payment  thereof  respectively,  of  all  which  premises 
the  plaintiffs  then  had  notice ;  and  the  defendant  avers, 
that  afterwards,  and  long  before  the  commencement  of  this 
suit,  to  wit,  on  the  said  lOth  of  February,  1835,  the  said 
J.  Mabury  paid  to  the  plaintiff,  and  he,  the  plaintiff, 
then  received  from  and  on  account  of  the  said  J.  Mabury, 
divers  sums  of  money,  in  the  whole  amounting  to  a  sum 
sufficient  to  discharge  and  satisfy  all  consideration  what- 
soever for  or  in  respect  of  the  said  indorsement  of  the 
said  bills  in  the  declaration  mentioned  respectively,  and 
all  sums  of  money  whatsoever  then  due  from  or  by  the 
said  J.  Mabury  to  the  plaintiff  in  respect  of  the  said  bills 
or  either  of  them,  or  otherwise  howsoever,  and  all  claims 
and  demands  whatsoever  of  the  plaintiff  in  respect  of  the 
said  bills  or  either  of  them,  or  otherwise  on  the  said 
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183S.  J.  Mabury,  to  wit,  the  sum  of  SyOOO/.  in  full  satisfaction  and 
discharge  of  the  said  bills^  and  of  all  claim  and  demand 
whatsoever  in  respect  of  them  or  either  of  them,  or  others 
wise;  and  so  the  defendant  says^  that  the  plaintiff  then 
became,  and  from  thenceforth  continued  to  be,  and  at  the 
time  of  the  commencement  of  this  suit,  were  the  holders 
of  the  same  bills  respectiTely,  without  any  consideration 
whatever  in  respect  of  their  being  holders  of  the  sane 
bills,  or  either  of  them,  or  to  entitle  them  to  the  security 
or  benefit  thereof,  or  of  either  of  them,  in  anywise,  and 
in  fraud  of  the  defendant  and  his  said  creditors. — ^Verifi- 
cation. 

Replication  de  injurift,  to  which  there  was  a  demurrer 
and  joinder. 

The  points  marked  for  argument  by  the  plaintiffs  were, 
that  the  plea  is  ill  because  it  does  not  allege  that  J.  Ma- 
bury  was  holder  of  the  bills  when  the  instrument  of  com- 
position was  entered  into,  nor  that  the  debt  was  discharged 
by  the  composition,  nor  that  the  plaintiffs  were  otherwise 
than  bon&  fide  holders  for  value  ;  and  because  it  must  be 
taken  that  the  payments  by  J.  Mabury  to  the  plaintiffs 
were  before  the  bills  fell  due;  and  because  it  does  not 
allege  that  J.  Mabury  paid  the  bills,  but  merely  alleges 
that  he  paid  them  monies  sufficient  to  pay  them ;  and  be- 
cause it  alleges  an  insufficient  excuse  for  the  nonpayment 
of  the  bills  to  the  plaintiffs. 

The  defendant's  points  were : — That  the  replication  is 
ill,  because  it  purports  to  deny  the  excuse  set  up  by  the 
plea,  when  no  excuse  for  nonpayment  of  the  bills,  wh^i 
due,  is  alleged,  and  though  the  plea  shews  matter  in  dis* 
charge  of  an  undenied  liability  and  breach  of  promise  to 
pay  according  to  the  tenor  and  effect  of  the  bills  and  in- 
dorsement. Because  it  assumes,  that  the  material  mat- 
ters of  the  plea  are  merely  in  excuse,  although  those  mat- 
ters do  not,  as  pleaded,  appear,  nor  are,  by  any  matters 
alleged  in  the  replication,  shewn  to  be  merely  matters  in 
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excuse.    Because  the  defendant  has,  by  bis  plea,  sbewn        1$8S. 
and  claimed  an  interest  in  the  bills,  on  which  the  action  is 
founded,  and  because  the  replication  is  double  and  multi* 
farious. 

Henderson^  in  support  of  the  demurrer. — This  is  not  a 
plea  in  excuse,  but  in  discharge  of  an  undenied  liability. 
It  is  needless  to  cite  authorities  in  support  of  the  pro* 
position,  that  unless  the  plea  shews  matter  in  excuse,  the 
replication  de  injuria  is  inapplicable.  That  was  clearly 
established  in  Crogaie*s  case  (a),  and  the  law  there  laid 
down  has  been  since  recognised  in  several  modern  cases. 
Here,  the  plea  in  fact  amounts  to  this,  that  the  plaintiffs 
are  not  entitled  to  recover,  because  they  have  already  re« 
ceived  satisfaction  from  the  drawer  of  the  bilL  [^Parie^  B. 
— One  part  of  the  plea  seems  to  be  matter  of  excuse,  and 
the  other  accord  and  satisfaction :  would  the  plea  be  good 
if  all  the  matters  about  the  composition  were  struck  out?] 
Probably  it  would  not,  as  the  plea  must  shew  that  neither 
the  drawer  nor  indorsee  could  sue;  but  then  the  plea 
goes  on  to  state  that  the  terms  of  the  deed  were  complied 
with,  which,  as  regards  the  indorsee,  is  mere  matter  of 
discharge.  This  case  does  not  resemble  Isaac  r.Farrar  (6). 
[Lord  Abinger,  C.  B. — The  plea  shews  that  the  plaintiff 
held  the  bills  as  a  trustee  for  Mabury.]  The  plea  does 
not  deny  the  obligation  to  pay  the  bills  when  they  become 
due,  and  the  matter  which  has  subsequently  arisen,  is 
clearly  not  in  excuse,  as  it  does  not  seek  to  purge  the 
breach  of  promise.  [Lord  Abinger^  C.  B. — The  plea  does 
not  aver  that  Mabury  paid  the  plaintiff  q/*/^  the  bills  be- 
came due.]  The  plea  expressly  states,  that  Mabury  paid 
the  plaintiff  the  sum  of  2»0002.,  ''  in  full  satisfaction  and 
discharge  of  the  same  bills,  and  of  all  claim  and  demand 
whatsoever,  in  respect  of  them,  or  either  of  them,  or  other- 

(a)  8  Rep.  66.  (h)  Ante,  Vol.  4,  p.  750. 
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183S.  wise."  That  is  a  suflBcient  avennent,  that  the  payment 
was  made  after  the  bills  were  dae.  [Parle,  B. — I  think 
that  averment  shews  the  bills  were  paid  after  they  be- 
came due.] 

Channelly  contra. — It  is  conceded^  that  the  rule  laid 
down  in  Crogate's  case  must  govern  this ;  but  it  is  con- 
tended that  this  is  not  a  plea  of  discharge.  It  consists  of 
matter  of  excuse,  and  shews  a  cesser  of  all  consideration 
on  the  part  of  the  plaintiffs.  Suppose  the  payment  had 
been  made  during  the  time  the  bill  was  runnings  it  would 
have  been  clearly  matter  of  excuse :  Reynolds  v.  Blaei* 
bum  (a).  It  is  by  no  means  clear,  that  the  payment  was 
made  after  the  bills  became  due,  but  admitting  that  to  be 
the  fact,  a  payment  by  the  drawer  would  not  discbarge 
the  acceptor,  who  would  be  still  liable  at  the  suit  of  the 
holder  for  nominal  damages.  Where  the  effect  of  the 
plea  is  to  destroy  the  consideration,  or  to  shew  that  no 
consideration  ever  existed,  that  is  a  plea  in  excuse :  Iscuic 
v.  Farrau  Here,  a  composition  is  made  with  the  drawer 
while  the  bill  is  running,  to  which  the  plaintiffs  are  not 
privy.  It  was  then  necessary  to  go  further,  and  destroy 
the  consideration  between  the  drawer  and  the  plaintiffs. 
The  effect  of  the  plea  is  in  excuse^  it  states  facts  which 
shewed  that  the  plaintiffs  continued  to  hold  without  con- 
sideration. 

Parke,  B. — It  seems  to  me,  that  this  is  in  effect  a  plea 
of  accord  and  satisfaction :  there  is  nothing  in  the  plea  to 
shew,  that  the  defendant  was  not  liable  to  pay  the  bills 
when  they  became  due.  What,  then,  is  the  meaning  of  the 
plea?  It  is  this,  that  Mabury  has  paid  every  thing  in  fulL 
But  it  is  said,  that  that  alone  will  not  do,  as  the  plaintiffs 
might  hold  as  trustee  for  Mabury,  but  unless  there  was 

(a)  Ante,  Vol  6,  p.  19. 
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fiome  agreement  that  the  holder  should  retain  the  bills,  he  1838« 
would  not  be  in  the  situation  of  a  trustee  for  the  person 
who  has  paid  them.  The  plea  is  in  substance,  this,  that 
though  I  did  break  the  contract,  by  not  paying  the  bills 
when  they  became  due,  yet  by  what  has  subsequently 
taken  place  between  the  plaintiffs  and  Mabury,  I  am  dis- 
charged from  all  liability.  Whether  or  not,*  the  plea  would 
have  been  an  answer  to  the  action,  if  the  last  averment 
stood  alone,  it  is  not  necessary  to  decide.  That  clearly 
is  not  matter  of  excuse.  The  plaintiffs  may  haye  liberty 
to  amend* 

Alderson,  B. — The  plea  is  in  dischargCi  and  not  in 
excuse. 

Lord  Abinoer,  C.  B.,  concurred. 

Leave  to  amend. 


Reoina  r.  Sheriff*  of  Cheshire  in  Goach  v.  Atkinson. 

\yROMPTON  shewed  cause  against  a  rule  nisi,  for  set-  ab  applicadoa 
ting  aside  an  attachment  against  the  sheriff*,  on  payment  Jbe^heriffoof 
of  costs.     He  objected  that  the  affidavit,  upon  which  the  putUng  in  baU, 

to  Kt  tndc  ftn 

rule  had  been  obtained,  did  not  comply  with  the  rule  of  attachment  or 
this  Court  of  H.  T.,  7  Will.  4,  which  required  that  the  S*i[  Ji^^ta- 
affidavit  should  state  the  application   to  be  really  and  bond,  must  be 

'^  *^  ''  grounded  on  aa 

truly  made  on  the  part  of  the  sheriff*  or  bail,  "  at  his  or  affidavit  that^ 
their  own  expense,  and  for  his  or  their  indemnity  only."  ^  ^e^«<^^* 
In  the  present  case  the  form  of  affidavit  was,  "  for  his  only  ^  ^'''^/"i 
indemnity.*' 

Buttj  in  support  of  the  rule,  contended,  that  the  mean* 
ing  was  substantially  the  same.  Besides,  the  rule  of  the 
King's  Bench,  M.  T.,  59,  Geo*  3,  used  the  terms,  ''for 

VOL.  VI.  B  B  B  D.  p.  C. 


710 


1838. 


Rboina 

Sheriff  of 
Cheshire. 


CASES  ON  POIKT8  OF  PRACTICB|  BXCH. 

his  or  their  only  indemnity/*  and  that  form  was  followed 
by  all  the  books  of  practice  (a). 

Parke,  B. — The  affidavit  should  follow  the  terms  of  the 
rule,  and  is,  therefore,  irregular ;  but  under  the  circum^ 
stances,  I  think  an  amendment  ought  to  be  allowed.  His 
Lordship  then  stated,  that  the  rule  of  this  Court  was  in-* 
tended  to  be  a  transcript  of  that  in  the  Queen's  Bench, 
and  suggested  that  a  new  rule  should  be  drawn  up.  On 
referring,  however,  to  the  original  rule  in  the  Queen's 
Bench,  it  appeared,  that  the  words  there  used  were,  '*  for 
his  or  their  indemnity  only,"  and  that  the  rule  had  been 
inaecurately  copied  in  the  2  B  &  Aid.  240,  and  from  thence 
to  the  books  of  practice. 

Amendment  allowed. 


(a)  Tidd.  316;  Archbold,  3rd  edit.,  147;  Archbold^s  Practice  of 
Couatry  Attomlcs,  17^. 


Hi  AM  r.  Smith. 

In  an  action  jof  JtmILLER  moved  for  a  rule  to  shew  cause  why  the  issue 
iandant  pleaded  delivered  in  this  case,  and  the  writ  of  trial  should  not  be 
onVof  which  ^^  ^^*  aside  for  irregularity.  The  action  was  in  debt  on  sim- 
the  plaintiff        pie  contract,  and  the  defendant  pleaded  several  pleas,  to 

damurredf  and 

issue  was  joined  one  of  which  the  plaintiff  demurred,  and  issue  was  joined 
The  plaintiff*      ^^  ^^^  Others.     The  defendant  received  the  issue  with  a 

gave  notice  of 

trial  before  the 

sheriff,  and 

that  the  Jury 

woold  then 

assess  the 

damages  on 

the  demurrer. 

The  award  of  venire  contained  in  the  issue  was  **  as  well  to  try  the  issues  joined  as  to  inquire 

what  damages  the  plsintiff  hath  sustained  by  occasion  of  the  premiies  whereof  the  patties  have 

put  themselves  upon  the  judgment  of  the  Court,  if  judgment  should  happen  to  be  given  for  ibt 

plaintiff."     These  words  were  omitted  in  the  writ  of  trial,  and  the  plaintiff  gave  the  defendant 

notice  that  he  did  not  mean  to  astesa  the  damages  :*^HeM,  that  the  variance  was  immatoiaL 


notice  of  trial  in  the  following  form: — ''Take  notice,  that 
the  issues  joined  in  this  case  will  be  tried  before  the  she- 
riff of  Middlesex  at  his  office,  &c.,  and  the  jury  will  then 
assess  the  damages  upon  the  demurrer,  in  case  judgment 
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should  be  given  for  the  plaintiff."  The  issue,  after  set*  1888. 
ting  out  the  award  of  venire  in  the  usual  form,  proceeded 
thus : — "  And  because  it  is  unknown  to  the  Court  here, 
whether  or  not  the  defendant  will  be  convicted  of  the  pre* 
mises  whereof  the  said  parties  have  put  themselves  upon 
the  judgment  of  the  Court,  and  because  it  is  convenient 
and  necessary  that  there  be  but  one  taxation  of  damages 
in  this  suit,  therefore,  as  well  to  try  the  said  issues  above 
joined  between  the  parties  to  be  tried  by  the  country,  as 
to  inquire  what  damages  the  plaintiff  has  sustained  by  oc- 
casion of  the  premises  whereof  the  parties  have  put  them- 
selves upon  the  judgment  of  the  Court,  if  judgment 
should  happen  to  be  given  for  the  plaintiff,  let  a  jury 
thereupon  come.*'  The  above  words  were  altogether  omit- 
ted in  the  writ  of  trial.  Subsequently,  the  plaintiff  served 
the  defendant  with  a  notice,  that  he  did  not  mean  to  as- 
sess the  damages.  The  defendant  protested  against  the 
irregularity  of  the  proceedings :  but  the  cause  was  tried, 
and  the  plaintiff  obtained  a  verdict. 

Miller  contended  that  this  case  was  not  distinguishable 
from  Worthington  v.  Wigley  (a),  in  which  it  was  held, 
that  the  omission  to  transcribe  into  the  issue  delivered,  the 
dates  of  the  pleadings,  constituted  a  variance  of  which  the 
defendant  was  entitled  to  avail  himself  after  trial,  and  the 
roll  made  up,  although  the  dates  appeared  upon  the  roll* 
That  decision  was  considered  and  approved  of  by  the  Court 
of  Common  Pleas,  in  the  case  otBlisseii  v.  Tenant  (6).  There, 
the  date  of  the  writ  of  summons  was  omitted  in  the  issue 
and  inserted  in  the  writ  of  trial,  and  the  Court  considered 
the  variance  a  sufficient  ground  for  setting  aside  the  trial. 
[AlderioUf  B. — That  is  a  different  case,  the  issue  is  re- 
quired to  be  in  a  particular  form,  and  is  to  begin  with  a 
recital  of  the  writ  of  summons.     Lord  Abinger^  C.  B. — 

(a)  Ante,  VoL  5,  p.  209.  (6)  Ante,  p.  436. 

B  B  b2 
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The  plaintiff  has  given  you  notice  that  he  does  not  mean 
to  assess  contingent  damages  on  the  demurrer,  then  that 
statement  must  be  considered  as  struck  out  of  the  issue.] 
BUsteii  V.  Tenant  shews  that  the  plaintiff  should  have  ob- 
tained a  Judge's  order  to  amend  the  issuer  [Lord  Abim* 
ger,  C.  B. — I  am  glad  that  I  am  not  a  party  to  that  deci- 
sion :  such  cases  instead  of  facilitating  justice  are  rather 
opposed  to  it. 

Rule  refused. 


The  notice  at 
the  foot  of  a 
declaration  in 
proceeding!  by 
ejectment  pur- 
suant to  1  Geo. 
4,  e.  87,  i.  1, 
must  require 
the  tenant  to 
appear  on  the 
/rit  day  of 
termy  whether  it 
is  a  country  or 
•  town  cause. 


Doe  d.  Holder  r.  Rush  worth  and  Another. 

JjAARTIN  had  obtained  a  rule,  calling  on  J.  Rushwoith, 
the  tenant  in  possession,  to  shew  cause  why,  upon  being 
admitted  defendant  he  should  not,  besides  entering  into 
the  common  rule,  and  giving  the  common  undertaking, 
undertake  in  case  of  a  verdict  for  the  plaintiff,  to  give  him 
a  judgment  to  be  entered  against  the  real  defendant,  of 
the  term  next  preceding  the  time  of  trial.  And  also  why 
he  should  not  enter  into  a  recognizance  by  himself  and 
two  sufficient  sureties  in  a  reasonable  sum,  to  be  fixed  by 
the  Court,  and  within  any  time  the  Court  should  direct 
conditioned  to  pay  the  costs  and  damages  which  should 
be  recovered  by  the  plaintiff  in  the  action ;  or  why  an  de- 
fault thereof,  judgment  should  not  be  entered  for  the 
plaintiff,  pursuant  to  the  statute  1  Geo.  4,  c.  87,  s.  1* 

It  appeared  from  the  affidavits  that  this  was  a  country 
cause,  and  that  the  notice  at  the  foot  of  the  declaration, 
was  in  the  following  form : — "  Take  notice  according  to 
the  form  of  the  statute  in  such  case  made  and  provided, 
that  you,  and  each  of  you,  do  appear  in  next  Trimijf 
Term,  then  and  there  to  be  made  defendants  in  this  ac- 
tion of  ejectment,  and  then  and  there  to  enter  into  a  re* 
cognizance  by  yourself,  and  two  sufficient  sureties,  in  such 
sum  as  the  said  Court  shall  think  reasonable  conditioned 
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to  pay  the  costs  and  damages,  which  shall  be  recovered        1838. 
in  this  action,  if  the  said  Court  shall  so  order/' 

Piatt  and  Archbold  shewed  cause.  The  notice  is  de- 
fective. The  statute  enacts,  that  the  landlord  may  at  the 
foot  of  the  declaration,  address  a  notice  to  the  tenant  re- 
quiring him  to  appear  in  Court  **  on  the  first  day  of  the 
term  then  next  following."  Here  the  notice  requires  the 
defendants  to  appear  in  next  Trinity  Term.  Even  assum- 
ing the  form  of  notice  to  be  correct,  the  application  is  too 
soon,  as  the  parties  have  all  the  term  to  appear.  The  act 
provides  for  cases  of  non-appearance,  which  of  course 
must  mean,  according  to  the  terms  of  the  notice. 

Martin, — The  notice  to  appear  is,  in  next  Trinity  Term 
*^  according  to  the  form  of  the  statute  in  such  case  made 
and  provided.'*  It  must,  thefore,  be  construed  with  refe- 
rence to  the  statute,  which  requires  the  appearance  to  be 
on  the  first  day  of  term. 

Pbr  Curiam. — ^This  notice  does  not  follow  the  terms  of 
the  act.  If  this  were  a  notice  in  a  town  cause,  in  a  com- 
mon ejectment,  we  are  informed  by  the  Master  that  it 
would  be  insufficient.  This  is  a  country  cause,  and  though 
in  such  case  the  notice  is  general,  still  upon  this  proceed- 
ing, reference  must  be  had  to  the  statute.  We  think  that 
the  directions  of  the  statute  have  not  been  complied  with, 
and  that  the  rule  must  be  discharged. 

Rule  discharged. 
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SrfnitB  Scrm, 


IN  THE  FIRST  YEAR  OF  THE  REIGN  OF  VICTORIA- 


1838. 


Where,  in  an 
action  of  debt 
on  bond  for 
securing  a  sum 
of  money, 
payable  by  in- 
italroents,  there 
are  no  breaches 
alleged  in  the 
declaration;  bat 
the  defendant, 
in  his  plea,  sets 
out  the  condi- 
tions and  alleges 
performance, 
to  which,  the  de- 
fendant replies 
that  money  is 
in  arrear,  it  is 
competent  for 
the  jury  to  as- 
sess the  damages 
on  that  issue, 
under  the  sta- 
tute 8  &  9  WilL 
3,  c.  ll,s.8, 
ivithout  a  special 
award  of  venire. 


Scott  i?.  Staley. 

f^HANDLESS  had  obtained  a  rule,  calling  on  the  plain- 
tiff  to  shew  cause,  why  the  judgment  should  not  be  ar- 
rested in  this  action,  or  why  a  venire  de  novo  should  not 
be  awarded,  on  the  ground  that  the  award  of  venire,  in- 
stead of  being  special,  had  been  in  the  ordinary  form.  It 
was  an  action  of  debt  on  bond  for  securing  a  sum  of  money, 
payable  by  instalments.  The  plaintiff  did  not  in  his  decla- 
ration assign  any  breaches,  but  the  defendant  pleaded  set- 
ting out  the  conditions  of  the  bond,  and  alleging  perform- 
ance. To  this,  the  plaintiff  replied,  that  arrears  were  due, 
and  issue  was  joined  on  this,  and  a  verdict  was  found  for 
the  plaintiff. 

Barstow  now  shewed  cause,  and  contended  that  this 
was  not  a  case  under  the  statute  8  &  9  Will.  3.  c.  11.  s.  8.» 
in  which  breaches  had  been  suggested  on  the  roll,  judg- 
ment having  been  given  for  the  plaintiff  on  demurrer,  or 
by  confession,  or  nihil  dicit,  but  the  defendant  having 
pleaded  performance,  and  issues  being  raised  upon  the 
breaches,  the  case  was  the  same  as  if  they  had  been  as- 
signed in  the  declaration.  Being  of  that  nature,  then  they 
must  be  tried  by  the  jury  under  the  provisions  of  the  first 
part  of  the  section  alluded  to  {a).    The  point  had  been  al- 


(a)  ITaun.  n.,  57* 
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ready  decided  in  the  case  of  Quin  y.  King  (a).    The  de*        1M8. 
feci,  if  any  existed,  however,  was  aided  after  verdict  by 
8  Hen.  6  c.  12:   Welsh  r.  Upton  (&). 

Chandless  contra,  admitted  that  Quin  v.  King,  was  de- 
cisive, but  contended  that  the  Stat.  8.  Hen.  6.  c.  13,  would 
not  enable  the  plaintiff  to  construe  a  common  venire,  so 
that  it  should  extend  to  the  assessment  of  damages. 

TiNDAL.  C.  J. — We  think  that  the  case  of  Quin  v*  King 
is  conclusive. 

Rule  discharged. 

(a)  1  M.  &  W.  42.  (b)  I  Gro.  EL  259. 


Staples  and  Another  v.  Holdswortu* 

JmA  ULE  moved  in  Easter  Term  for  a  rule,  calling  on  Aitumpiit  for 
the  plaintiffs  in  this  action  to  shew  cause,  whereby  an  order  "»on«y  *"^  "d 
of  FatfgAnn,  J.,  allowing  them  to  amend  the  particulars  use  of  the  plain- 
of  demand,  which  they  had  delivered,  should  not  be  re*  in  1827,  and  a 
scinded.    It  was  an  action  o(  assumpsit,  and  had  been  com-  plni^'Susot^ 
menced  in  the  year  1827,  when  a  declaration  was  de-  demand  deli- 

.   .  n  111  vered,  but  no 

livered,  contaimng  counts  for  money  had  and  received  to  further  itep 
the  use  of  the  plaintiff.     A  bill  of  particulars  was  also  de-  Jsse!  when  a 
livered,  in  which,  money,  to  the  amount  of  7000/.,  was  '"m^s  notice 

,  ,  was  given,  and  a 

claimed  to  be  recovered,  comprising  various  sums,  alleged  pl^a  demanded 
to  have  been  received  between  the  2nd  January,  1824,  the  Court  lubM- 
and  the  19th  January,  1827,  and  which  were  specified  in  ^Srii^u^m^ 
an  annexed  schedule.     No  further  step  was  taken  in  the  to  he  amended, 

•11  1  *  n  •  *'  appearing 

cause,  however,  until  the  year  1886,  owing  to  the  absence  that  the  defend- 
of  the  parties  from  England,  but  then  a  term's  notice  be-  a  MSademu/** 

situation  in  the 
employment  of 

the  plaintiff!,  and  that  their  first  particulars  were  framed  on  an  account  deliTered  by  him,  which 

waa  fubtequently  found  to  be  incorrect. 
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18S9*       log  giTeiii  a  plea  was  demanded  and  delivered  (a).    Ap^ 
"     '  plication  was  subeqnently  made  to  Vaughan,  J,,  at  charn- 

•.  bers,  by  the  plaintiffs  for  leave  to  amend  their  parti* 

HoiDtwoaTE.  ^larg^  and  an  order  granted,  the  plaintiffs  desiring  to  in- 
crease the  amount,  which  they  sought  to  recover. 
A  rule,  nisi,  having  been  granted ; — 

Wilde,  Seijt.,  now  shewed  cause. — This  rule  could  not 
be  made  absolute,  because  if  it  were,  the  effect  would  be 
depriving  the  plaintiffs  of  a  right,  which  they  clearly  pos- 
sessed. They  did  not  propose  to  set  up  any  new  clalm» 
but  their  only  object  was  to  include  in  their  particulars 
various  sums  of  money,  which  they  were  entitled  to  re- 
cover, and  which  had  only  been  omitted  in  consequence 
of  the  misconduct  of  the  defendant  himself.  Any  attempt 
besides,  which  they  might  make  to  introduce  a  new  cause 
of  action  must  be  futile,  because  the  defendant  would  be 
at  liberty,  in  accordance  with  the  terms  of  the  order 
which  had  been  granted,  to  plead  the  Statute  of  Limita- 
tions* An  affidavit  was  produced,  in  which  it  was  sworn, 
that  the  defendant,  in  the  month  of  August,  18S3,  had 
been  employed  by  the  plaintiff's,  and  having  gone  out  to 
Mexico,  was  there  placed  in  a  confidential  situation  as 
their  agent,  and  that  while  in  that  capacity  he  received 
the  various  sums  of  money  which  were  now  sought  to  be 
recovered.  The  only  means  which  the  plaintiffs  possessed 
of  ascertaining  the  amount  of  those  sums,  at  the  time  of 
the  commencement  of  thn  suit,  was  an  account  which  the 
defendant  had  delivered,  in  obedience  to  their  directions, 
and  the  original  particulars  were  framed  on  that  state- 
ment. Subsequently^  however,  on  inquiry,  they  ascertained 
that  there  were  various  other  sums,  of  which  no  account 
had  been  rendered^  and  it  was  with  a  view  to  the  intro- 
duction of  these  into  the  particulars,  that  the  order  had 

(a)  Ante^  p*  196. 


TRINITY  TERU»  t  VICT.  717 

been  obtained.    It  was  submitted,  therefore^  that  this  ap»        IMS. 

plication  would  not  be  allowed  to  prevaiL  " 

'^  Staflbi 

f. 
Maule  and  Greenwood  in  support  of  the  rule.— The  de-   HoLDfwoHTic 

fendanty  after  the  lapse  of  more  than  ten  years,  had  a 
right  to  suppose  that  all  claim  as  to  these  sums  had  been 
abandoned  by  the  plaintifTsy  and  was  justified  in  destroy* 
ing  his  receipts  and  vouchers  as  to  them.  The  real  ob« 
ject  of  the  order  was  to  secure  to  the  plaintiffs  the  means 
of  recovering  these  sums  of  the  defendant  under  cover  of 
the  old  action,  as  any  new  suit  in  respect  of  them  would 
be  barred ;  but  the  attempt,  it  was  urged,  must  be  de- 
feated. The  rules  with  regard  to  such  amendments  as 
that  here  desired  to  be  made,  and  as  to  bills  of  particulars 
were  well  defined  and  clearly  laid  down  in  many  authorities* 
Dawes  v.  Ansiruther  (a),  Goffv.  Popplewell  (b),  Sieel  v. 
Sowerby  (e),  Maddock  v.  Hammei  (cf),  Duke  of  Mfxrlbo^ 
rough  V.  Widtnore  (e).  Doe  d.  Hardman  v.  Pilkingion  (/*), 
Billing  V.  Flight  (g).  Brown  v.  Crump  (A),  Freen  v.  Coo* 
per  (i),  Greeny.  Miiion  (j),  Holland  v.  Hopkins  (k),  At- 
iinson  v.  Bell  (/),  and  Breckon  v.  Smith  (m)  were  all  cases 
in  point*  Supposing  the  original  demand  to  be  aban- 
doned, it  could  not  be  contended  that  the  plaintiffs  would 
be  allowed  to  come  in  with  fresh  claims  in  respect  of  these 
new  amounts,  and  recover  them  under  the  cover  of  the 
same  action,  because  the  new  demand  was  perfectly  dis- 
tinct firom  that  which  was  before  made* 

TiNDAL,  C.  J. — All  those  cases  which  have  been  cited« 
where  the  Courts  have  refused  to  allow  amendments  to  be 

(a)  Ante,  Vol.  5,  p. 738.  (/«)  6Taun.  299. 

{b)  2  T.  R.  707.  (0  W.  358. 

(c)  6  Id.  171.  U)  4  B.  &  Ad.  369. 

(d)  7  Id.  56.  {k)  2  B.  &  P.  243. 

(e)  Str.  890.  (Q  8  B.  &  C.  277- 
(/)  4  Burr.  2447.  (»»)  1  Ad.  &  El.  488. 
ig)  e  Taun.  419. 


Stavlbi 

9* 


718  CASES  ON  POINTS  OF  PRACTICVi  C.  P. 

188$.  madey  have  been  cases  where  the  applications  have  been 
to  amend  the  records  by  inserting  counts,  in  some  of 
which  there  were  new  causes  of  action  about  to  be  intro- 
HMMwoam.  duced,  while  in  others  the  defendants  would  have  been 
prejudiced  by  the  application  being  granted.  Those  au- 
thoritieSy  therefore,  will  not  govern  the  Court  in  the  de- 
cision which  they  will  pronounce  in  this  case,  unless  the 
amendment  of  a  bill  of  particulars  must  be  put  on  the 
same  footing  with  the  amendment  of  the  record*  It  ap- 
pears, indeed,  to  have  been  the  basis  on  which  the  argU'* 
ment  of  the  defendant's  counsel  rested,  that  the  two  cases 
were  analogous,  but  1  think  that  they  stand  on  very  different 
grounds,  and  that  the  Court  in  considering  them  is  to  be 
governed  by  very  different  views.  If  the  introduction 
of  a  new  count  were  to  be  allowed,  when  the  Statute  of 
Limitations  could  not  be  pleaded,  it  would  be  taking  away 
from  the  defendant  the  benefit  of  that  statute ;  and,  there- 
fore, there  can  be  no  doubt,  that  in  all  cases  where  such 
an  application  is  made,  it  cannot  be  successful. 

Now,  here  the  plaintiffs  have  brought  their  action,  and 
the  Statute  of  Limitations  is  a  plea  to  all  demands  prior  to 
the  suing  out  of  the  writ,  by  which  it  is  commenced,  but  if 
we  were  to  yield  to  the  principle  attempted  to  be  established, 
we  should  say  that  the  statute  ought  to  be  interpreted, 
not  in  reference  to  the  time  of  the  action  being  brought, 
but  to  the  time  at  which  the  plea  was  delivered — giving 
a  different  effect,  therefore,  to  the  operation  of  that  statute. 
I  am  of  opinion  then,  that  where  an  application  is  made 
to  amend  particulars,  in  which  the  plaintiff  has  a  right  to 
put  his  claim  on  the  record,  we  should  only  consider  whe- 
ther it  is  an  equitable  and  reasonable  application  to  the 
Court.  There  are  many  cases,  in  which  it  would  be  most 
injurious  to  refuse  such  applications— as,  forinstance,  the 
plaintiff  might  turn  over  too  many  leaves  of  his  ledger,  in 
which  it  might  be  improper  not  to  allow  him  to  amend. 
Again,  supposing  the  defendant,  _by  his  misconduct,  has 


HOLMWOETB. 
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kept  back  any  real  set  of  circumstancesi  which  the  plain-        18SS. 
tiff  afterwards  discovers,  is  it  to  be  said  that  the  plaintiff      "'""'" 
is  not  to  be  able  to  set  right  any  error  into  which  he  may   _      t. 
have  fallen  in  consequence  t    Without  imputing  to  the  de- 
fendant here,  therefore  any  intention  to  deceive  or  mislead 
the  plaintiffs,  the  ground  of  application  is  stated  in  the 
affidavit,  and  the  truth  of  it  is  not  denied  to  be,  that  the 
plaintiffs  only  shaped  their  first  bill  of  particulars  from  the 
accounts  which  they  had  received  from  the  defendant  him- 
self, and  that  on  investigation  it  was  found  that  that  ac- 
count contained  considerable  errors,  and  that  other  sums 
of  money  had  come  to  his  hands,  which,  if  they  had  been 
discovered  at  first,  would  have  been  included  in  the  parti* 
culars. 

There  is  no  reason,  consequently,  why,  in  justiee,  the 
plaintiffs  should  not  be  allowed  to  amend,  and  the  rule  for 
setting  aside  the  order  of  the  learned  Judge  must  be  dis- 
charged. 

Park,  J. — I  am  of  the  same  opinion;  and  I  will  con- 
tent myself  with  saying,  that  if  the  Court  had  done 
that  which  the  defendant  required  us  to  do,  we  should 
have  admitted  that  we  had  been  acting  in  error  for  many 
years,  during  which  we  have  been  in  the  habit  of  making 
these  orders.  It  has  been  tiie  practice,  that  when  the  hiU 
of  particulars  first  delivered  was  incorrect,  the  party  might 
amend,  on  payment  of  costs,  and  with  leave  of  the  Court; 
and  the  convenience  of  the  rule  is,  besides,  that  if  the  bill 
of  particulars  delivered  shall  not  be  sufficiently  explicit, 
the  other  party  may  come  to  the  Court  and  have  it 
amended ;  and  in  the  870ch  page  of  Mr.  Archbold  s  Prac- 
tice, by  Chitty,  there  is  a  whole  string  of  cases  to  that 
effect. 

Vaughan,  J* — I  am  also  of  the  same  opinion.  This 
case  has  been    argued  on  the    supposition,  that  it  is 
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18d8«       analagous  to  that  of  introducing  a  new  county  whicha 

"  however,  it  does  not  resemble.    The  plaintiffs,  it  appears. 

If.  are  much  in  the  hands  of  the  defendant^  and  when  they 

oLotwoani.   ^j  ^^^^  jjj^  ^^  deliver  in  an  account,  they  suppose  that 

he  delivers  a  correct  one,  and  on  that,  they  make  out  their 
particulars  of  demand*  They  afterwards  find  out,  how- 
ever, from  various  circumstances,  that  it  is  not  a  true  ac» 
count ;  and,  therefore,  that  their  particulars  will  not  meet 
the  case.  The  action  being  the  same,  then  the  simple 
question  is,  whether  the  plaintiffs  should  not  be  allowed 
to  amend  ?  When  the  parties  came  before  me,  it  was  ar- 
gued that  it  was  a  new  cause  of  action,  which  was  sought 
to  be  introduced ;  but  then  it  was  answered,  that  if  such 
were  the  case,  it  might  be  met  with  the  Statute  of  Limit- 
ations.   I  thinkj  therefore,  the  rule  must  be  discharged. 

CoLTMAN,  J. — ^There  is  a  fact  in  this  case,  which  weighs 
much  with  me,  if  it  is  true,  which  is  that  there  were  mat- 
ters not  discovered  by  the  defendant,  which  should  have 
been  disclosed  by  him.  He  was  placed  in  a  situation  of 
confidence,  and  he  was  bound  to  return  a  faithful  and  a 
true  account  to  the  plaintiffs.  Without  imputing  fraud  to 
him,  it  is  stated  that  matters,  which  he  should  have  brought 
forward,  did  not  appear,  and  to  that,  there  is  no  answer 
made. 

It  appears  to  me,  therefore,  that  under  the  circum- 
stances, we  should  be  doing  injustice  if  we  did  not  allow 
this  amendment  to  be  made. 

Rule  discharged. 
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Boyd  r.  The  London  and  Croydon  Railway  Company. 

JDlENNED  Y  moved  for  a  rule^  calling  on  the  plaintiff  Where,  in  a 
to  ahev  cause,  why  the  verdict  found  for  him  in  this  action  Parliament,  it  ii 
should  not  be  set  aside,  and  a  nonsuit  entered.  It  was  an  a^Mthaii'bt'^ 
action  on  the  case  for  a  trespass,  in  obstructing  a  way,  and  coBo»«nced 
the  cause  was  tried  before  Tindal,  C«  J.,  at  Kingston ;  person"  ibr  any 
when  a  question  arose  upon  the  179th  section  of  the  Pri-  snanM^or  by  the 
vate  Act,  the  6th  Will.  4,  c.  10,  whether  the  defendants  l^^^^^f^^ 

were  entitled  to  a  notice  of  action.    The  company  were  sp  <^y>'  pre- 
vious notiM  in 
incorporated  by  that  statute,  and  the  clause  in  question  writing  shall 

provided  *^  that  no  action,  suit  or  information^  nor  any  to^tbe^tended'^ 

other   proceeding  of  any   nature  whatsoever  shall    be  ^^S^t"" 

brought,  commenced,  or  prosecuted  against  any  person,  this  proTision 

for  anything  done  or  omitted  to  be  done  in  pursuance  of  the  company 

this  act,  or  in  the  execution  of  the  powers  or  authorities,  fl^thll*^  wJlT 

or  any  of  the  orders  made,  given,  or  directed  in,  by,  or  p"»«d»  «•  ^eii 

as  to  a  single 

under  this  act,  unless  twenty  days  previous  notice  in  writ-  individaai. 
ing,  shall  be  given  by  the  party  intending  to  commence 
and  prosecute  such  action,  suit,  information,  or  other  pro* 
ceeding  to  the  intended  defendant."  It  was  submitted  on 
the  part  of  the  plaintiff,  that  the  word  **  person "  being 
used  in  the  statute,  it  could  not  be  taken  to  include  the 
company,  while  on  behalf  of  the  defendants,  it  was  urged 
that  the  act  was  passed  for  their  especial  benefit,  and 
that  the  intention  of  the  legislature,  therefore,  was,  that 
they  should  be  included  in  this  provision ;  and  that, 
this  view  was  borne  out  by  a  variety  of  provisions  in 
other  clauses.  The  Chief  Justice  allowed  the  cause  to 
proceed,  and  a  verdict  having  been  returned  for  the  plain- 
tiff^ leave  was  given  to  make  the  present  motion.  It  was 
now  contended,  that  the  verdict  must  be  set  aside.  With 
regard  to  the  signification  of  the  word  **  person  **  there 
were  many  authorities  to  shew  that  the  construction  here 
sought  to  be  put  upon  it  by  the  defendants,  was  the  right 
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1888.       one.     In  Co.  Litt.(a),  it  was  laid  down,  that  ''persons 
"  capable  of  purchase  were  of  two  sorts :  persons  natural* 

9.  created  of  God,  and  persons  incorporate  or  politic,  created 

CmnnQH  ^y  ^^^  policy  of  man,  and  therefore  they  are  called  bodies 
Bailwat  Co.  politic,"  and  2  BL  Com.  p.  291,  was  an  authority  to  the  same 
effect.  By  the  statute  of  Mortmain  (7th  Ed.  1.)  it  was  pro- 
vided that  **  no  person  religious  or  other,  whatsoever  he  be, 
that  will  buy  or  sell  any  lands  or  tenements,  or  under  the 
colour  of  gift  or  lease,  or  that  will  receive  by  reason  of  any 
other  title,  whatsoever  it  be,  lands  or  tenements,  or  by  any 
other  craft  or  engine,  will  presume  to  appropriate  to  himself, 
under  pain  of  forfeiture  of  the  same,  whereby  such  lands 
or  tenements,  may  anywise,  come  into  Mortmain  ;*'  and 
this  not  only  included  corporations  sole,  but  aggregate. 
The  statute,  21  Hen.  8,  c.  1«S,  s.  5,  rendered  it  illegal  for 
any  ''  spiritual  person"  to  buy  to  sell  again  any  merchan- 
dise, &c.,  and  the  22nd  Hen.  8,  c.  5,  was  passed,  to  pro- 
cure the  proper  repair  of  bridges  and  highways,  and 
power  was  given  to  the  justices  to  tax  "  every  inhabitant," 
and  both  statutes  had  been  held  to  apply  to  and  include 
corporations. 

A  rule  nisi  having  been  granted, — 

Piatt  and  Channell  shewed  cause. — The  observation  in 
Co.  Litt.  did  not  authorise  the  argument,  that  the  word 
**  person"  would  include  a  corporation.  The  question 
here  was  the  sense  in  which  the  word  **  person"  must  be 
understood,  standing  by  itself,  and  although  in  common 
parlance,  a  rose  artificial,  or  artificial  rose,  would  consist 
in  any  thing  intended  to  resemble  and  represent  a  natural 
rose ;  yet  taking  away  the  word  ''  artificial,*'  the  word 
"  rose"  would  not  properly  describe  the  object.  So,  in  all 
the  authorities  cited,  where  the  word  **  person  "  had  been 
held  to  include  a  corporation,  it  was  always  accompanied 
by  some  other  word,  descriptive  of  the  meaning  which  it 

(a)  2,  A. 


TRINITY  TBRM,  1  TICT.  7f9 

was  intended  to  bear^  and  which  made  it  a  diatinct  ap«  188S* 
pellation.  As  a  general  proposition,  therefore,  the  word 
**  person"  could  not  be  taken  to  comprehend  a  corpora** 
tion  in  its  meaning.  There  were  sections  in  this  act,  caU 
calated  to  explain  the  word  person  as  here  used,  and  to 
gt¥e  it  a  signification  different  from  that  which  it  was 
sought  to  put  upon  it.  When  the  law  intended  to  allude  to 
and  point  out  bodies  corporate,  they  were  referred  to  speci* 
fically,  and  the  question  was  whether,  when  they  were  in« 
tended  to  be  described,  they  should  not  be  distinctly 
mentioned.  All  acts  which  restrained  the  common  law» 
ought  themselves  to  be  restrained;  Ash  r.Abdy(a)f  and, 
therefore,  no  favourable  construction  to  the  defendants 
should  be  put  upon  this  statute,  as  it  was  in  derogation 
of  the  common  law  right.  In  the  Statute  of  Mortmain, 
the  word '*  person"  was  connected  with  the  word  "relief 
gious,'*  which  gave  it  a  descriptive  character,  and  it  was 
there  intended  to  include  both  corporations  and  individual 
persons,  because  either  might  offend  against  the  statute* 
Next,  with  regard  to  the  clauses  on  which  it  was  intended 
to  rely,  in  support  of  the  construction  sought  to  be  put 
upon  the  word.  It  had  been  contended  that,  in  the  155th 
clause,  the  word  ''person*'  must  be  held  to  include  the 
company,  or  else  the  exception  immediately  following 
would  be  a  nullity;  but  all  the  acts  done  under  the 
act  must  be  done  by  individuals  although  members  of 
the  company.  In  other  sections  to  imprison  offenders 
power  was  given,  but  it  could  never  be  said  that  the 
company  could  be  imprisoned.  Against  this  construc- 
tion, besides,  there  were  a  great  many  sections  through* 
out  the  act,  where  the  words  *'  persons  or  corpora* 
tions "  were  used  in  contradistinction,  and  where  if  the 
word  **  party  "  was  employed,  it  was  followed  by  some  ex- 
planatory term,  so  as  to  include  or  exclude  persons,  indi- 

(a)  3  Swans.  664. 
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183S.        vidtials,  or  corporations.    Therefore^  as  tbis  distinction 
'  was  found  to  be  drawn,  and  as  the  word  **  party  "  was  used 

tr.  80  as  not  to  include  company,  the  inference  was  that  "  per- 

CamoN  "^  son**  standing  alone  meant  an  individual*  Sections  1,  S, 
RittWAY  Co.  8,  26, 32,  35,  36,  and  41  would  all  support  this  view,  and 
the  latter  was  exceedingly  important,  as  it  afforded  an  in- 
stance of  the  care  with  which  the  distinction  was  drawn, 
between  the  natural  sense  of  the  word  **  party/'  and  the 
meaning  which  was  occasionally  given  to  it.  In  numerous 
other  clauses,  the  same  care  was  taken.  With  regard  to  the 
interpretation  clause,  it  appeared  to  hare  been  adopted  on 
the  same  principle,  as  that  in  the  Fines  and  Recoveries  Act 
(3  &  4  Will.  4.,  c.  74,)  in  order  to  save  the  introduction  of 
many  words.  It  proyided,  ''that  where  in  this  act  any 
words  shall  be  used,  importing  the  singular  number  or  the 
masculine  gender  only,  such  words  shall  be  understood  to 
include  several  matters  as  well  as  one  matter,  several  per- 
sons as  well  as  one  person*  and  females  as  well  as  males, 
and  where  the  word  corporation  shall  be  used,  the  same 
shall  be  understood  to  mean  any  body  politic  or  corporate, 
or  collegiate,  civil  or  ecclesiastical,  aggregate  or  sole,  an* 
less  in  any  of  the  cases  aforesaid  it  be  otherwise  specially 
provided,  or  there  be  something  in  the  subject  or  context 
repugnant  to  such  construction."  By  this  clause,  therefore, 
the  defendants  were  not  assisted  at  all,  and  as  they  were 
entitled  to  no  assistance  or  favour  at  the  hands  of  the  Court, 
the  rule  must  be  discharged.  Scales  v.  Pickering  (a)  was 
an  authority  which  fortified  the  doctrine,  that  where  any 
legislative  enactment  was  obtained  to  enable  a  comp&ny  to 
carry  on  any  speculation,  they  were  protected  to  a  certain 
extent  only,  and  Best^  C.  J.  there  said,  ''if  the  words  of 
the  statute  be  ambiguous,  every  presumption  is  to  be  made 
against  the  company,  and  in  favour  of  private  property.** 

(a)  4  Bing.  448. 
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WUdCt  Serjt,  and  Kennedy ^  in  support  of  the  rule,        18d8. 
cited  Coriis  ▼.  The  Kent  Waterworks  Company  {a),  and 
were  stopped  by  the  Court.  v. 

lomdoh  and 
Crotdom 

TiNDAL,  C,  J, — It  appears  to  me,  that,  on  the  proper  Railway  Co. 
construction  to  be  put  upon  the  179th  section  of  this  act 
of  Parhament,  the  company  are  within  the  protection 
there  specified.  I  am  well  satisfied  by  the  course  of 
argument  which  has  here  been  pursued,  that  the  word 
*' person,'*  in  many  parts  of  this  act,  cannot  include 
**  company,"  while  in  many  other  parts  it  has  an  opposite 
intendment;  but  here,  it  can  only  mean  the  company. 
The  question  which  is  for  decision,  is  not  so  much  what  is 
the  precise  meaning  of  the  word  **  person"  in  this  act,  but 
whether  it  is  used  in  a  qualified  sense  in  the  179th  section^ 
as  if  the  action  bad  been  against  one  person  only,  and  not 
the  company.  It  is  not  a  clause  which  empowers  any  thing 
to  be  done.  If  it  did  so,  we  must  look  at  the  interpreta- 
tion clause,  and  see  what  is  the  meaning  intended  to  be 
conveyed  by  the  legislature  by  the  word  '^  person ;"  and 
although  that  clause  has  given  us  the  sense  in  which  that 
word  is  to  be  taken,  still  it  is  not  necessary  to  hold  that 
in  any  particular  clause  it  shall  have  that  specific  meaning 
only.  Now,  let  us  look  at  the  clause,  and  see  what  it  is 
intended  to  enact.  It  begins  by  saying,  '^  that  no  action, 
suit,  or  information,  nor  any  other  proceeding  of  any 
nature  whatsoever,  shall  be  brought,  commenced,  or  pro- 
secuted against  any  person  for  any  thing  done  in  pursuance 
of  this  act,  or  in  execution  of  the  powers,  or  any  authority, 
or  any  of  the  orders  made,  given,  or  directed,  in,  by,  or  un- 
der this  act,  unless  twenty  days'  previous  notice  in  writing 
shall  be  given  by  the  party  intending  to  commence  and 
prosecute  such  action,  suit,  or  information,  or  other  pro- 
ceeding, to  the  intended  defendant"  Now,  it  is  clear  that 

<a)  7  B.  &  €.  314. 
VOL.  VI.  C  C  C  D.  P.  C. 
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1838.  the  company  of  proprietors  come  within  that  description, 
*'  the  intended  defendant/'  and  so  it  goes  on  to  the  end  of 
the  clause,  to  use  no  other  word  for  any  person  standing 
'"cEOTDo'ir"  in  the  situation  of  defendant,  but  the  word  defendant, 
Railwat  Co.  which  will  refer  to  all.  Then  the  180th  clause  begins 
with  the  words,  ''No  plaintiff  shall  recoyer  in  any  action 
for  any  irregularity,  trespass,  or  other  wrongful  proceed^* 
ing  made  or  committed  in  the  execution  of  this  act,  or  in, 
under,  or  by  virtue  of  any  power  or  authority  hereby 
given,  if  tender  of  sufficient  amends  shall  have  been  made 
by  or  on  behalf  of  the  party  who  shall  have  committed 
such  irregularity,  &c.,  before  such  action  brought ;  and  in 
case  no  tender  shall  have  been  made  it  shall  be  lawful  for 
the  defendant  in  any  such  action,  by  leave  of  the  Court 
where  such  action  shall  depend,  at  any  time  before  issue 
joined,  to  pay  into  Court  such  sum  of  money  as  he  shall 
think  fit,  &c."  It  is  impossible  not  to  see  that  if  the  com- 
pany are  to  be  excluded  from  the  benefit  of  this  clause, 
the  very  persons  above  all  others  who  stand  most  in 
need  of  protection,  are  those  who  cannot  avail  themselves 
of  it. 

It  is  obvious  that  the  safest  course  for  the  plaistiff 
would  have  been  to  give  the  notice,  and  he  cannot  coib- 
plain  of  his  being  taken  by  surprise.  Without  impugn- 
ing any  of  the  arguments  as  to  the  common  law  mean^ 
ing  of  the  clause,  I  think  that  with  regard  to  the  1 79th 
and  180th  sections  they  are  in  pari  materia,  and  that  we 
should  not  follow  out  the  manifest  intentions  of  the  legist 
lature  if  we  did  not  interpret  the  words,  ''against  any 
person,"  in  the  former  as  applicable  to  the  present  de- 
fendant. 

Park,  J. — I  am  of  the  same  opinion. 

Vaughan,  J. — It  can  be  matter  of  little  surprise,  that, 
in  an  act  of  ^06  sections,  there  are  many  clauses  in  which 
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words  are  introduced,  which  have  a  sense  in  some  of  them 
which  does  not  belong  to  them  in  others ;  but  it  appears 
to  me,  that  the  plain  and  obvious  construction  to  be  put 
upon  this  clause  is,  that  it  refers  to  the  company,  for,  the 
legislature  could  never  have  intended  to  deprive  them  of 
the  benefit  of  a  section  framed  for  their  especial  protec- 
tion. If  we  give  credit  to  the  legislature  for  great  accuracy 
of  expression,  I  fear  we  shall  not  find  it  entitled  to  such 
credit.  Now,  in  this  clause,  if  you  merely  strike  out  the 
words,  **  against  any  person,"  it  is  obvious  that  the  ^'  in- 
tended defendant"  is  referred  to,  for  the  clause  subse- 
quently goes  on  to  make  enactments  in  his  favour.  So, 
then,  it  is  quite  clear,  that  the  persons,  of  all  others,  who 
are  likely  to  want  the  benefit  of  the  act,  are  the  company. 
Then,  in  the  next  section,  the  word  ''person"  is  entirely 
omitted,  so  that  I  think  the  construction  which  the  Lord 
Chief  Justice  has  put  upon  this  clause  is  the  correct  one. 


1838. 
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CoLTMAN,  J. — We  are  bound,  if  we  can,  to  see  the  in- 
tention of  the  legislature  in  this  clause,  and  to  give  it  that 
meaning  which  it  was  intended  to  bear  at  the  time  of  its 
passing.  Now,  the  diflSculty  on  this  section  arises  on  the 
interpretation  clause,  which  was  intended  to  throw  some 
light  upon  the  construction  to  be  put  upon  the  act.  It  is  to 
be  observed,  that  it  is  wholly  affirmative  in  its  nature,  and  it 
says,  that  the  word  '^  person,*'  shall  extend  to  a  variety 
of  cases,  not  strictly  within  it,  and  in  like  manner  that  the 
word  "  corporation "  shall  extend  to  a  variety  of  classes, 
which  the  framer  of  the  act  seems  to  have  thought  would 
not  be  neeessarily  implied.  The  effect  of  it  therefore,  is, 
that  all  the  words  must  be  carried  to  the  full  extent  of 
the  interpretation  clause,  in  the  construction  to  be  given 
them,  but  it  does  not  follow  that  they  are  to  be  confined 
to  that.  You  must  give  them  that  extension;  but  it  does 
not  follow,  that  where  you  find  the  word  used  in  the  act 
you  are  to  give  it  a  negative  and  restrictive  sense.     How^ 
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there  being  no  reason  here,  why  the  company  should  not 
be  protected,  we  are  doing  no  violence  to  the  proper  mean- 
ing of  the  act  by  putting  this  construction  upon  it. 

Rule  absolute. 


Where  a  oopj 
of  a  rule  nisi 
hat  been  sent 
in  a  letter  by 
post  to  a  de- 
fendant resident 
in  the  country, 
together  with 
the  original 
rule,  and  the 
latter  is  recdved 
back,  indorsed, 
'*  received  a 
copy  of  the 
within  rule," 
and  that  in- 
dorsement is 
signed  by  the 
defendant,  it 
will  be  deemed 
sufficient  ser- 
vice. 


Smith  r.  Campbell  and  Another. 

JSERE  moyed  to  make  a  rule  absolute  on  an  aflfidayit  of 
service.  The  deponent  stated,  that  on  the  ^th  May  he 
wrote  a  letter  to  the  defendants,  who  were  resident  in  the 
country,  and  inclosed  the  original  rule  which  had  been 
granted  by  the  Court,  together  with  a  true  copy  of  it,  and 
that  he  despatched  the  letter  through  the  General  Post- 
office,  addressed  to  the  defendants :  that  on  a  subsequent 
day  he  received  the  original  rule  back  by  post  from  the 
defendants,  with  the  indorsement  upon  it,  '*  Received  a 
true  copy  of  the  within  rule,"  signed  **  John  Campbell 
and  Duncan  Campbell,"  the  two  defendants  in  the  action. 
It  was  submitted  that  no  cause  being  shewn,  the  rule  must 
be  absolute. 

TiNDAL,  C.  J. — That  will  do.    There  can  be  no  doubt 
of  the  rule  having  reached  their  hands. 

Rule  absolute. 


Reynolds  and  Another,  Assignees,  v.  Wedd. 
A.  committed     In  Eftster  Term, 

an  act  of  bank- 
ruptcy on  the 

9th  September,  Balguy  moved  for  a  rule  calling  on  the  defendant  to 
be  was  arrested  shew  cause  why  the  nonsuit  entered  in  this  action  should 

on  process  issued 

in  an  action  commenced  in  the  Boston  Court  of  Requests  to  recover  480iL  on  a  contract  entered  into 
on  the  5th,  and  pursuant  to  which  goods  were  delivered  on  the  7th  of  the  same  month.  He  de- 
posited the  amount  indorsed  on  the  writ  in  the  hands  of  the  sheriff,  and  it  was  paid  into  court, 
but  without  the  additional  10^  for  cosU  (under  the  statutes  4S  Geo.  3,  c.  46,  s.  2,  and  7  8e  8  Geo.  4, 
c  71,  s.  3);  and,  on  the  23rd,  the  plaintiff  in  the  action  obtained  an  order  for  the  payment  of  the 
money  out  of  court  to  him,  and  was  then  informed  of  the  act  of  bankruptcy.  A  fiat  was  issued 
on  the  28th,  and  assignees  were  appointed  ^  and  in  an  action  by  them  te  recover  baclc  the  420/., 
as  money  had  and  received  to  their  use: — Held,  that  the  payment  out  of  court  was  by  compulsJoo 
^  law,  and  tliat  they  were  not  entitled  to  recover. 
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not  be  set  aside,  and  a  verdict  entered  for  the  plaintifT,        1838. 
with  420/.  damages.     It  appeared  that  the  plaintiflTs  were 
assignees  of  one  Shepherd,  a  bankrupt,  and  the  present  o. 

action  was  brought  to  recover  a  sum  of  420/.  alleged  to 
have  been  received  to  their  use  by  the  defendant,  to  which 
there  was  a  plea  of  non  assumpsit.  At  the  trial  it  was 
proved  that  Shepherd,  on  the  5th  of  September,  1837, 
before  his  bankruptcy,  had  contracted  with  Wedd  for  the 
supply  of  a  quantity  of  goods,  which  were  delivered  to 
him  accordingly  on  the  7th  of  the  same  month.  On  the 
9th  he  committed  an  act  of  bankruptcy  ;  on  the  10th  an 
application  was  made  to  him  for  payment  for  the  goods, 
which  was  not  successful;  on  the  13th  he  was  arrested  on 
process  sued  out  of  the  Boston  Courf  of  Requests ;  and 
he  then  paid  the  sum  of  420/.  into  the  hands  of  the  Mayor 
of  Boston  in  lieu  of  bail,  under  the  statutes  7  &  8  Geo.  4, 
c.  71,  s.  2,  &  4S  Geo.  S,  c.  46,  s.  2,  but  he  neglected  to  de- 
posit the  necessary  sum  for  costs;  and  on  the  23rd  an  ap- 
plication was,  in  consequence,  made  to  the  Court,  that  the 
money  should  be  paid  over  to  Wedd.  The  application 
was  opposed,  and  the  latter  was  then  informed  of  the  act 
of  bankruptcy,  but  the  money  was,  nevertheless,  ordered 
to  be  paid  over  to  him.  On  the  28th  of  the  same  month 
the  fiat  was  issued,  and  the  plaintiffs  in  the  present  action 
were  appointed  assignees  in  the  usual  manner.  The  pre- 
sent action  was  brought  by  them  to  recover  the  420/.  paid 
to  the  defendant,  and  it  was  contended  that  the  money  was 
legally  the  property  of  the  assignees  at  the  time  of  the 
order  of  Court  being  made,  and  the  cases  of  Balme  v. 
Huttan  (a),  and  Garland  v.  Carlisle  (6),  were  cited.  On 
the  part  of  the  defendant,  however,  it  was  submitted  that 
the  payment  was  made  by  compulsion  of  law  under  an 
order  of  a  court  of  competent  jurisdiction,  and  the  case  of 
Belcher  y.  Mills  {c)  was  cited.     There,  A.,  on  being  ar- 

(a)  9  Bing.  471.  (b)  4  Bing.  N.  C.  7- 

(c)  2  C.  M.  &  R.  li>a 
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1838.  rested,  gave  a  bail-bond  to  the  sheriff,  but  did  not  perfect 
baily  by  which  the  sheriff  became  fixed.  Proceedings 
having  been  taken  on  tbe  bail-bond,  a  Judge  at  chambers 
made  an  order,  on  an  application  by  the  bail,  that  pro« 
ceedings  should  be  stayed  on  payment  of  the  debt  and 
costs,  which  were  accordingly  paid  by  A/s  attorneys  on  the 
37th  October.  A.  had  supplied  his  attorneys  with  a  sum 
of  money  towards  the  payment  of  the  debt  and  costs  on 
the  10th  of  October,  and  on  the  14th  he  became  bank- 
rupt. It  was  held,  on  this  state  of  facts,  that  the  payment 
was  made  under  a  process  of  law^  and  that  the  assignees 
of  A.  had  no  right  to  recover  the  money  back  from  the 
party  to  whom  it  was  paid.  Park^  J.,  who  tried  the  cause, 
nonsuited  the  plaintiffs,  but  gave  them  permission  to  move 
for  a  rule  such  as  that  for  which  application  was  now 
made. 

A  rule  nisi  having  been  granted, 

Wilde,  Serjt.,  Humfrey,  and  Waddingion,  shewed 
cause. — The  nonsuit  was  rightly  entered,  and  if  the  Court 
should  now  set  it  aside,  the  e£fect  of  their  decision  would 
be  to  deprive  a  plaintiff  of  all  remedy  against  the  bail  or 
the  sheriff.  The  defendant  had  no  notice  of  the  act  of 
bankruptcy  having  been  committed,  and  it  was  not  until 
he  came  with  his  rule  to  take  the  money  out  of  court,  that 
he  was  informed  of  it.  The  money  was  paid  into  court  in 
lieu  of  bail,  to  abide  the  event  of  the  suit,  and  not  the 
solvency  or  insolvency  of  the  party.  The  case  was,  in 
effect,  decided  by  Belcher  v.  Mills,  which  was  a  very 
strong  authority,  because  there,  the  payment  was  after  the 
fiat.  Ferrall  v.  Alexander  (a)  was  also  an  authority  for 
the  defendant,  as  there,  the  party  lost  no  remedy,  but 
here,  he  would.    Hannah  v.  Willis  (b)  also  established  that 

(a)  Ante,  Vol.  1,  p.  132.  (/>)  Ante,  p.  417- 
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the  money  had  been  properly  paid  to  the  defendant.    It        1838. 
must  be  taken  that  that  which  was  done  by  a  court  of 
competent  jurisdiction  was  done  properly,  and  the  money  v. 

here  was  paid  under  a  process  of  law,  properly  issued 
in  pursuance  of  an  act  of  Parliament,  The  defendant 
had  acquired  a  right  to  the  money,  so  soon  as  a  default 
was  made  by  Shepherd^  and  would  therefore  be  enti- 
tled to  recover  it;  and  this  being  a  payment  under  pres- 
sure of  law,  it  was  protected  :  Prin  v.  Seal  (a),  Pym  v. 
Benson  (6),  Jones  v.  Liagard  (c) ;  Holmes  ▼.  Wenningion, 
cited  in  a  note  to  Cox  v.  Morgan  (d),  and  the  case  of  Cox 
V.  Morgan  itself,  is  strongly  in  favour  of  the  defendant : 
Foster  v.  AUanson  {e.)  The  whole  of  these  cases  went  to 
shew  that  payment  obtained  by  force  of  legal  pressure 
entitled  the  party  to  retain  the  money  against  an  act  of 
bankruptcy,  and  it  was  immaterial  whether  the  payment 
was  obtained  by  means  of  an  action,  or  by  motion :  Hovil 
V.  Browning  (f),  Harwood  v.  Lamas  (g),  Soulhey  v.  But* 
ler  (A),  Phillips  v.  Hunter  (t),  Allanson  y.  Atkinson  {k), 
Teale  ▼.  Younge  (Q,  Moses  v.  Macferlan  (m),  and  Mar- 
riott T.  Hampton  (»),  were  also  referred  to. 

Balgut/f  Talfourd,  Serjt,  and  JV.  Clarke,  in  support  of 
the  rule,  contended,  that  as  a  general  rule  it  must  be  ad* 
mitted  that  the  property  of  a  bankrupt  vested  in  his  assig- 
nees by  relation  to  the  act  of  bankruptcy.  The  money 
paid  to  the  defendant  in  this  case,  was  therefore  the  pro- 
perty of  the  plaintiffs  as  assignees,  and  was  vested  in  them 
after  the  ninth  September.     In  the  cases  of  Balme  v.  Hut- 

(a)  3Keb.  231.  (g)  11  UA27. 

(b)  Freeman,  349.  (A)  3  B.  &  P.  237- 

(c)  Cited  6  T.  R.  201.  (i)  2  H.  Bl.  402. 
{d)  2  B.  &  P.  398  (k)  1  M.  &  S.  683. 
(e)  2  T.  R.  479.  (0  1  M'Clel.  &  Y.  497- 
(/)  7  East,  154  (m)  2  Burr.  1005. 

(n)  7  T,  R.  269. 
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1838.  tofif  and  Oarland  v.  Carlisle ,  the  sheriff  had  been  held 
liabloi  although  he  acted  under  legal  process.  The  title 
of  the  assignees  at  all  events  must  be  held  to  accrue  from 
the  time  of  notice  of  the  bankruptcy  being  conveyed  to  the 
defendant,  and  that  was  shewn  to  have  been  before  the 
money  was  paid  to  him*  for  it  was  a  ground  of  opposition 
to  the  order  being  made.  The  defendant  therefore  in 
accepting  the  money,  did  so  at  the  risk  of  an  action.  The 
case  of  Ferrall  v.  Alexander,  so  far  from  being  an  aa* 
thority  for  the  defendant,  was  distinctly  in  favour  of  the 
plaintiffs.  It  was  there  held,  that  money  paid  into  court  to 
abide  the  event  of  a  suit,  under  7  &  8  Geo.  4.  c*  71.  s.  2», 
was  not  a  payment  to  a  creditor  within  the  protection  of 
the  6  Geo.  4.  c.  16.  s.  82;  and  if  paid  in  after  an  act  of 
bankruptcy,  and  less  than  two  months  before  a  commission 
issued,  it  was  not  within  the  protection  of  6  Geo.  4.  c  1& 
s.  81.  The  title  of  the  assignees  to  the  money  was  then 
admitted  by  Mr.  Justice  lAUledale,  and  he  expressed  him- 
self of  opinion,  that  the  payment  out  of  court  under  the 
circumstances  could  not  be  considered  as  a  payment  to  a 
creditor  under  the  82nd  section  of  the  statute. 

TiNDAL,  C.  J. — My  opinion  as  to  this  case  is,  that  it 
must  be  considered  precisely  on  the  footing  on  which  k 
has  been  placed,  namely,  whether  it  falls  within  the  gene- 
ral rule,  by  which  all  payments  after  the  act  of  bankruptcy 
are  avoided  by  relation  to  the  act  itself,  or  whether  it  it 
to  be  considered  as  within  the  exception-— a  payment 
under  the  sanction  of  a  court  of  law. 

Now,  Shepherd  became  a  bankrupt  on  the  9th  Septem- 
ber, and  an  action  having  been  brought  against  him  on  the 
13th  he  pays  the  money  into  court.  He  makes  default  in 
one  of  the  requisites  of  the  act,  in  omitting  to  pay  10^  into 
the  hands  of  the  proper  officer  for  costs,  under  43  Geo* 
S.  c.  46.  s.  S,  and  immediately  afterwards  the  plaintiff  in 
the  action   below,  who  is  the  defendant  here,  applies  to 
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the  court  at  Boston,  and  receives  an  order,  that  the  mo-        1838. 
ney  shall  be  paid  out  to  him,  and  the  question  is,  whether      ^   " 
the  money  paid  out  to  him  under  that  order  is  recoverable        ^«. 
in  an  action  by  the  assignees,  for  money  had  and  received 
to  their  use.     Now,  it  appears  to  me,  that  this  strictly 
ranges  itself  as  money  paid  by  the  authority  of  the  court 
under  the  act,  and  that  the  court  was  bound  to  exercise 
its  power  under  the  statute,  and  had  no  option,  but  to 
do  that  which  it  did.     Under  the  43  Geo.  3.  c.  46.,    the 
court  was  directed  by  the  2nd  section,  after  provision  being 
made  for  the  payment  of  money  into  court,  in  case  the 
defendant  shall  not  duly  put  in  and  perfect  special  bail, 
by  its  order,  to  direct  the  money  so  deposited  to  be  paid 
over  to  the  plaintiff  in  the  action,  upon  motion  to  be  made 
for  that  purpose.     Then,  at  the  moment  of  time  when  this/ 
application  was  made  to  the  Boston  court,  there  was  no  per- 
son in  existence,  except  Wedd,  who  could  claim  the  money. 
There  was  no  fiat,  nor  were  there  any  assignees,  and  al- 
though an  act  of  bankruptcy  had  been  committed,  it  did 
not  follow  that  there  would  ever  be  a  fiat.    Therefore,  at 
that  period  of  time,  the  plaintiff  below  was  the  only  person 
who  could  demand  the  money.    Then  this  court  has  gone 
so  far  as  to  say  that  where  the  money  is  paid  by  a  court  of 
competent  jurisdiction  to  a  plaintiff,  it  is  received  by  him 
in  satisfaction  of  the  debt,  and  it  is  a  close  of  the  transac- 
tion.    That  was  decided  in  Hannah  v.  Willis^  which  was 
much  considered.     It  is  to  be  observed  also,  that  by  the 
course  this  transaction  has  taken,  the  plaintiff  has  lost  all 
the  benefit  of  recovering  against  the  bail,  which  he  could 
have  had,  if  the  case  was  in  the  ordinary  course,  or  against 
the  sheriff.     The  money  therefore  has  been  paid  under 
the  authority  of  a  court  of  competent  jurisdiction,  and  it 
was  an  actcompelled  by  the  statute,  and  over  which  the 
court  had  no  power. 

\Vith  regard  to  the  case  of  Ferratty.  Alexander ^  it  may 
be  distinguished  from  this.   In  that  case,  neither  the  plain- 


784  CASES  ON  POINTS  OF  PRACTICK,  C.  P. 

1838.  tiff  nor  the  defendant  had  any  right  to  demand  the  repay- 
ment of  the  money  out  of  court.  The  plaintiff  could  not, 
because  the  application  was  made  after  verdict  and  before 
judgment,  and  there  had  been  no  default  on  the  part  of 
the  defendant.  He  had  paid  in  the  money  which  the  sta- 
tute 7  &  8  Geo.  4«  c  7L  required,  and  the  plaintiff  had  no 
right  to  go  and  ask  for  it,  until  final  judgment  had  been 
obtained.  Now,  the  defendant  in  that  action  had  become 
bankrupt,  and  assignees  were  regularly  chosen,  and  there- 
fore he  had  no  right  to  go  to  the  court,  and  therefore  the 
court,  when  application  was  made  to  them,  according  to 
the  judgment  of  Mr.  Justice  Liiiledale,  seems  to  have 
said,  that,  as  under  the  circumstances  the  defendant  had 
no  right  to  ask  for  the  money,  the  court  must  exercise  its 
equitable  jurisdiction,  and  give  the  money  to  the  assig- 
nees. Here,  the  party  was  in  a  condition  to  come  to  the 
court  below,  and  to  call  on  it  to  exercise  its  statutable 
authority.  I  think,  therefore,  the  case  is  distinguishable 
from  Ferrall  v.  Alexander,  and  that  it  falls  clearly  within 
the  decision  in  Belcher  v.  Mills.  Indeed,  that  case  is 
stronger  than  this,  when  the  facts  are  looked  at :  the  bank* 
rupt  had  given  his  attorney  money  on  the  10th  October  Co 
settle  the  action:  on  the  14th,  a  fiat  is  issued  against 
him ;  and  on  that  day  the  attorney  still  has  the  money  in 
his  hands.  The  parties  go  before  a  judge,  and  an  order  is 
made  for  staying  proceedings,  on  payment  of  the  debt  and 
costs  on  the  27th  of  the  same  month,  and  on  that  day  the 
money  was  accordingly  paid  over  to  the  plaintiff  or  his 
attorney.  Then  the  party  was  completely  a  bankrupt,  and 
that  being  one  of  the  ordinary  modes  of  terminating  a  suit, 
and  it  being  held  that  such  a  payment  of  the  debt  under  the 
authority  of  the  court,  was  a  final  termination  of  the  suit, 
and  operated  to  protect  the  party  as  money  paid  under  the 
process  and  authority  of  the  court,  I  do  not  feel  disposed 
to  overturn  that  authority.  The  rule,  therefore,  for  setting 
aside  the  nonsuit  must  be  discharged. 
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PARKf  J. — I  am  not  at  all  prepared  to  say,  that  this        1838. 
case  was  not  of  considerable  importance ;  but  I  was  of     ^     owb^ 
opinion  at  the  trial,  where,  as  well  as  here,  the  case  was  «. 

exceedingly  well  argued,  as  I  now  am,  that  the  assignees 
have  no  right  to  recover  this  money,  and  that  I  was  bound 
to  nonsuit  the  plaintiffs ;  at  the  same  time  allowing  them 
to  come  to  the  Court  in  order  that  they  might  have  an 
opportunity  of  setting  aside  my  decision  if  it  was  wrong. 
The  case  now  resolves  itself  into  a  plain  question,  and 
the  decision  in  Marriott  v.  Hampton^  when  we  apply  the 
principle  of  it  to  this  act,  carries  us  through  in  our  judg- 
ment.    There,  the  Court  decided,  that  where  money  was 
paid  by  a  plaintiff  to  a  defendant,  under  legal  compul- 
sion, he  had  no  right  to  recover  it  back,  although  it  had 
been  discovered  that  it  was  not  due.     Let  us  see,  now, 
what  the  act  says  in  this  case.     It  provides  that  persons 
arrested  on  mesne  process,  instead  of  giving  bail,  may  de- 
posit with  the  sheriff  the  sum  indorsed  on  the  writ,  with 
102.  to  answer  costs,  and  that  the  sheriff  shall,  in  every 
such  case,  pay  the  total  sum  so  deposited  with  him  into 
Court.     Then,  is  the  money  to  remain  in  Court  for  ever? 
No :  the  defendant  may  get  it  back  on  potting  in  and  per- 
fecting his  bail ;  and  it  is  enacted,  that  in  case  he  shall 
not  do  so,  the  money  may  be  paid  over  to  the  plaintiff, 
on  motion  made  for  that  purpose.  Then,  here  the  money  is 
paid  into  Court,  and  the  defendant,  by  the  course  he  pur- 
sues, seems  to  say  that  he  does  not  mean  to  defend  the  ac- 
tion.   If,  after  he  had  been  arrested,  he  had  paid  the  party 
the  money,  would  it  not  have  been  a  payment  by  compul- 
sion of  law?     It  would,  beyond  all  doubt ;  and  the  money 
could  not  have  been  recoverable  back  again.    Well,  then, 
here  it  is  paid  into  Court,  under  compulsion  of  law,  in  the 
first  instance,  and  the  Court  had  no  discretion,  on  motion 
being  made,  but  to  pay  it  over  to  the  plaintiff  in  the  ac« 
tion ;  and  here  it  appears  that  it  was  so  paid,  that  it  was 
a  payment  under  an  order  made  by  a  competent  jurisdic* 
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tion,  and  it  was  by  legal  cofnpulsion,  and  no  fraud  can  be 
suggested ;  and,  therefore,  the  case  not  only  comes  within 
the  authority  of  Belcher  v.  MiUst  but  it  is  not  nearly  so 
strong  as  that,  for  there^  the  money  was  not  paid  over  until 
fourteen  days  had  elapsed  after  the  commission  had  issued 
against  the  bankrupt. 

Vauoh  AN,  J. — ^I  am  of  the  same  opinion,  that  this  non- 
suit was  very  properly  directed.  I  entertain  a  decided 
opinion  that  this  is  a  payment  under  a  process  of  law,  and 
that  it  was  ordered  by  a  court  of  competent  jurisdiction, 
and  I  think  the  cases  of  Belcher  v.  Mills  and  Marriott  v. 
Hampton  are  decisive  upon  the  subject.  In  PhiUipe  ▼. 
Hunter^  the  concluding  sentence  of  the  judment  of  Eyre, 
C.  J.,  is,  **  My  last  proposition  is,  that  upon  a  judgment 
recovered  and  executed,  which,  for  the  sake  of  argument, 
I  suppose  ought  not  to  have  been  recovered,  an  action 
for  money  had  and  received  will  not  lie  for  any  body,  not 
even  for  the  person  against  whom  the  judgment  has  been 
so  unjustly  recovered." 

CoLTMAN,  J. — It  is  impossible  to  draw  a  distinction  be- 
tween this  case  and  Belcher  v.  Millsg  and  I  see  no  suffi- 
cient reason  for  doubting  the  propriety  of  the  decision  in 
that  case.  The  rule  must  therefore  be  discharged  on  its 
authority. 

Rule  discharged. 


Doe  d.  Emerson  v.  Roe. 
Senricein  JMLaRTIN  moved    for  judgment    against    the    casual 

^ectmenton  .mi  •  •  j    aL 

the  son  of  the  ejector.  Ihere  were  two  tenants  in  possession,  and  the 
i^'oion*^  affidavits  on  which  he  moved  stated,  that  the  deponent 
premises,  is  in-    Jjaj  effected  Service  on  both  of  them,  by  leaving  true 

sufficient,  un- 
less it  be  shewn 
that  he  is  living  with  his  parent,  and  composes  part  of  the  family. 
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copies  of  the  declaration  with  their  respective  sons  on  the        ia88. 
premises  in  dispute.    This  it  was  submitted  was  suffi- 
cient 

T1NDAL9  C.  J. — The  sons  may  not  live  with  their  pa- 

rentSy  but  might  be  on  the  premises  casually.    Service  on 

the  wife  of  the  tenant  has  been  held  good,  because  it  is 

to  be  supposed  that  she  is  resident  with  her  husband ;  but 

in  order  to  make  service  on  the  son  good,  it  should  be 

shewn  that  he  lives  with  bis  father,  and  composes  part 

of  the  family.    I  think  you  have  not  even  made  out  a  case 

for  a  rule  nisi. 

Rule  refused. 


Stevenson  r.  Underwood. 

L  HIS  was  an  action  of  assumpsit,  by  the  drawer  against  a  plea  to  an 
the  acceptor  of  a  bill  of  exchange,  for  46/.  payable  six  ofezdiaoge, 
months  after  date,  and  the  declaration  contained  counts  '^^^H?  '^^ 

the  bill  was 

on  the  bill,  for  money  had  and  received,  and  on  an  account  obtained  by 

,  duress,  and 

Stated.  tbat  it  was 

The  defendant  pleaded  as  to  the  first  count,  that  he  ^JS^^uo^  fa 
was  unlawfully  imprisoned  by  the  plaintiff,  and  was  de-  badfordu- 
tained  until  by  duress  he  was  forced  to  accept  the  bill,  and  though  the 
further,  that  he  never  had  any  value  for  the  said  bill;  to  1,  badly   "^ 
the  second  count  he  pleaded  non-assumpsit;  and  to  the  pl«*^^ 
third  count  he  pleaded  a  plea  similar  to  that  which  was 
on  the  record  as  to  the  first  count.     The  plaintifi^  demur- 
red to  the  first  and  third  pleas. 

Hoggins,  in  support  of  the  demurrer,  contended  that 
the  pleas  were  double,  as  they  alleged  want  of  consider- 
ation, and  duress  of  imprisonment. 

Mansel  contra. — The  pleas  were  not  double,  and  they 
would  not  have  been  complete  with  the  mere  allegation  of 


Stevbnson 
Undsbwood. 
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1838.  duress.  A  plea  could  not  be  considered  double,  unless  it 
contained  allegations  of  two  distinct  matters,  each  of 
which  would  be  an  answer  to  the  action.  But  duress  did 
not  vitiate  the  instrument  ab  initio ;  it  did  not  render  it 
▼oid,  but  only  voidable  (a).  If  the  want  of  consideration 
alone  bad  been  pleaded,  the  plea  would  have  been  bad. 
Boston  V.  Pratehett  (6),  Nod  v.  Bich  (e)*  The  plea  must 
be  taken  distributively,  and  if  duress  only  were  pleaded^ 
and  the  plaintiff  replied  not  admitting  it,  it  might  be 
doubted  whether,  if  there  was  value  proved,  it  would  be 
a  good  answer*  Reynolds  v.  Ivemey  (</),  Sioughton  v.  Tie 
Earl  of  Kilmorey  (e),  Lacey  v.  Forrester  (/),  Mills  v. 
Oddey  {jg\  and  Com.  Dig.  (A),  were  also  cited. 

Hoggins  in  reply. — The  duress  and  the  want  of  consi- 
deration alleged  in  the  bill  were  distinct  matters,  and 
bad  no  connexion  whatever,  and  both  being  contained 
in  one  plea,  it  was  rendered  double.  He  cited  Cool 
Dig.  (i). 

TiNDAL,  C.  J. — It  appears  to  me,  that  the  plea  is  bad. 
It  is  demurred  to,  on  the  ground  that  it  contains  two 
separate  defences;  but  the  answer  to  this  is,  that  it  is 
not  bad  for  duplicity,  because  the  second  ground  is  badly 
pleaded.  But  does  it  follow  as  a  conclusion  of  law, 
that,  because  one  of  two  defences  in  one  plea  is  badly 
pleaded,  the  plea  is  not  therefore  double?  There  are  au^ 
thorities  to  rebut  such  an  assumption  ;  it  is  laid  down  by 
Doddridge,  J.,  (£),  that  a  plea  containing  several  defences 


(a)  2  Inst.  482.  (^)  Ante,  Vol  3,  p.  722. 

(b)  Ante,  Vol.  3,  p.  472.  (A)  Tit.  Pleader,  2  W.  19. 

(c)  Ante,  Vol.  4,  p.  228.  (i)  Tit.  Pleader,  E.  2. 

id)  Ante,  Vol.  3,  p.  453.  Lk)  Poph.  186 ;  Com.  Dig.  tit. 

(«)  Ante,  Vol.  3,  p.  705.  Pleader,  E.  2. 
(/)  Ante,  Vol.  3,  p.  668. 
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18  Still  bad^  although  only  one  of  the  matters  contained  in        1888. 
it  is  material*  ^— -*— ' 

Stbtbnson 

Judgment  for  the  plaintiff.  v. 

Unaerwood. 

The  Court,  however,  on  the  application  of  Mansel,  gave 
leave  to  amend  on  payment  of  costs. 


Fisher  v.  Hewitt. 

rw  IGHTMAN  moved  for  a  rule  to  shew  cause,  why  in  the  par- 
an  order  made  by  Vaugkan^  J.,  at  chambers  should  not  j^ctiordeiivered 
be  rescinded.     It  was  an  action  brought  by  the  pliuntiff  ^nder  the  New 

^  J  ^  Patent  Act,  the 

against  the  defendant  for  an  infringement  of  a  patent,  aubstandai  ob- 

^i^i-*o  ^•^  ^*  t.*        jections  miut 

granted  to  him  for  certain  improvements  in  a  machine  \^  g^^^  |„ 
employed  in  making  lace,  and  the  defendant  pleaded  se*  .^'^|?.^^.j"|"^ 
▼eral  pleas,  and  gave  notice  of  various  objections,  on  language,  and 
which  he  intended  to  rely  at  the  trial,  in  pursuance  of  must  not  be 
ihe  statute  6  &  6  Will  4,  c,  83,  s.  6;  but  a  summons  was  ^^^"^^ereiy 
taken  out  at  chambers,  callinir  on  him  to  shew  cause  general  ioform- 

,         ation* 

why  he  should  not  within  two  days  furnish  **  intelligible 
and  true"  particulars  of  the  objections  he  intended  to 
offer  at  the  trial  of  the  cause.  The  summons  was  heard 
before  Vaughan^  J.,  and  that  learned  Judge  made  an  or- 
der that,  "  the  defendant  do  deliver  more  specific  objec- 
tions within  two  days."  It  was  to  set  aside  this  order  (hat 
the  present  motion  was  made,  and  it  was  contended,  that 
it  was  not  the  object  of  the  legislature  in  the  recent  act, 
to  bind  down  either  the  plaintiff  or  the  defendant  in  any 
action  to  very  great  precision  in  the  particulars  which  he 
delivered ;  but  only  to  compel  him  to  give  reasonable  no- 
tice of  the  objections,  on  which  he  meant  to  rely.  It  was 
for  the  Judge  at  nisi  prius  to  inflict  a  penalty  upon  the 
party  delivering  the  objections,  for  it  was  provided  by  the 
act,  that  no  objection  should  be  allowed  to  be  made  at  the 
trial,  unless  those  alluded  to  in  the  notice  were  proved. 
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1838.  Wilde,   SeijLy  and   Hoggins    shewed  cause.  —  The 

power  of  the  Court  to  interfere  was  undoubted,  and  had 
been  distinctly  settled  by  the  recent  case  of  Bulnais  ▼• 
Mackenuie  (a),  when  the  Court  considered  the  question 
as  compared  with  the  decisions  on  the  statute  of  8et-o£ 
Nothing  turned  here  upon  the  general  words  of  the  act, 
requiring  a  party  to  deliver  a  notice  of  the  objections  he 
intended  to  offer,  because  if  the  Court  referred  to  the 
cases  on  the  statutes  under  which  notices  of  action  were 
required  to  be  given,  they  would  see  the  construction 
put  on  the  general  words  used  in  them.  The  notice 
given,  however,  must  not  merely  comply  with  the  precise 
words  of  the  statute,  but  must  comply  also  with  the  obvious 
meaning  and  intention  of  the  legislature.  A  mere  formula 
therefore  in  this  case,  setting  forth  every  objection  which 
could  be  offered  was  not  a  sufficient  compliance  with  the 
act,  for,  if  that  were  permitted,  the  provisions  of  the 
statute,  which  were  intended  to  have  a  wholesome  and 
salutary  effect,  would  lose  their  force.  The  particu- 
lars here  contained  objections  to  the  number  of  twenty. 
These  were,  that  the  grantee  of  the  patent  bad  not  invented 
any  improvement ;  that  the  grantee  was  not  the  first  in- 
ventor; that  the  improvements  were  not  invented  by  him; 
that  if  any  part  of  the  invention  was  new,  it  was  use- 
less, and  unnecessary,  and  should  not  have  been  included 
in  the  specification ;  that  the  supposed  improvements  had 
been  in  use  long  before  the  granting  of  the  patent;  that 
the  means  by  which  the  improvements  might  be  employed 
were  so  imperfectly  described  in  the  specification,  that 
they  could  not  be  applied.  It  was  said  in  the  specification 
that  it  was  an  improvement  of  the  machinery  used  for 
making  bobbin  net  lace,  whereas  there  were  several  ma- 
chines for  making  that  description  of  lace,  and  whereas 
no  improvement  was  shewn ;  that  the  machinery  was  al- 

(a)  Ante,  p.  215. 


Hbwitt. 
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ready  complete^  and  that  it  was  not  improved  by  the  sup*         1838. 
posed  invention  of  the  plaintiiF:  that  the  improvements  or       ^     ^     ' 

FiSHBR 

some  of  them  were  not  new,  and  had  been  in  general  use ;  v. 

that  the  invention  was  more  extensive  than  that  described 
in  the  specification ;  that  there  were  many  descriptions  of 
the  invention  in  the  specification  which  were  useless  and 
tended  to  mislead ;  that  the  invention  was  not  an  improve- 
ment, and  that  if  it  was,  it  was  not  of  sufficient  importance 
to  be  the  subject  of  a  patent;  and,  aflter  several  others, 
the  defendant  lastly  gave  notice  that  he  should  take  all 
such  further  objections  as  should  be  deemed  admissible 
under  the  plea.  Many  of  these  notices  gave  no  informa- 
tion at  all.  [Tindal,  C.  J. — Some  of  them  are  intelligible 
enough ;  but  the  objection  to  them  is,  that  they  go  so  wide 
and  give  such  merely  general  information,  that  they,  in 
fact,  are  like  the  old  plea  of  the  general  issue.]  The  in- 
tention of  the  statute  was,  that  the  parties  might  be  pre- 
pared to  meet  each  other  at  the  trial  of  the  cause  upon 
specific  points,  and  it  was  but  just  that  the  party  to  whose 
invention  objections  were  made,  should  know  what  ques- 
tions were  to  be  relied  upon.  If,  however,  the  plaintiff 
here  were  compelled  to  go  to  trial  with  such  a  notice  as 
had  been  given,  he  must  go  prepared  to  defend  and  sup- 
port every  wheel  and  crank  of  his  machine,  and  instead 
of  the  object  of  the  new  statute  being  complied  with, 
so  the  expense  of  the  trial  decrease,  the  contrary  must 
necessarily  be  the  case.  The  particulars,  it  was  true, 
exceeded  the  plea  which  had  been  delivered ;  but  they 
were  so  general  in  their  terms  as  to  be  quite  useless.  The 
legislature,  by  the  passing  of  this  act,  had  contemplated 
the  possibility  of  patented  rights  being  avoided,  and  had, 
therefore,  given  the  power  to  the  Court  to  compel  an 
amendment  of  the  particulars  in  case  of  need,  and  it  was 
the  duty,  therefore,  of  the  Court  to  give  the  patentee  such 
particulars,  as  would  enable  him  to  have  a  fair  opportunity 
of  answering  every  objection  which  was  raised. 

VOL.  VI.  DDD  D.P.C. 
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1838.  JVighiman,  in  support  of  the  rule. — It  was  remarkable, 

''T"''     "       that  down  (o  the  time  of  the  passing  of  this  act,  the  defend* 

PiSHER 

V.  ant  was  never  known  to  be  compelled  to  state  his  grounds 

Hewitt 

of  defence  and  objections,  and  the  patentee  was  therefore 
in  great  diflSculty,  for  it  was  incumbent  on  him  to  make  out 
bis  case ;  and  it  had  often  happened^  that  he  had  gone 
into  Court  with  the  general  issue  pleaded  by  the  defend- 
anty  quite  ignorant  whether  the  defendant  intended  to 
object  to  his  patent,  or  whether  his  object  was  to  set  up  a 
defence  upon  the  merits.  The  intention,  then,  with  which 
this  statute  was  framed,  was,  that  the  patentee  might  be 
informed  whether  his  patent  was  attacked  or  not,  and 
therefore  the  defendant  was  compelled  to  state  his  grounds 
of  objection ;  but  that  minute  description  of  every  point 
of  his  defence,  which  was  called  for  on  the  part  of  the 
plaintiff  was  never  intended  to  be  given.  Suppose  a  de- 
fendant were  to  take,  in  a  formal  manner,  every  ground  of 
objection  possible  to  be  framed,  it  would  amount  only  to 
this,  that  the  plaintiff  must  come  to  the  Court  prepared 
to  shew  that  his  patent  was  right  in  all  points.  The  de- 
fendant was  entitled  to  take  any  objections  he  thought 
available  for  his  case,  and  he  could  not  be  restrained,  and 
the  penalty  given  in  case  of  any  being  taken  which  were  im- 
proper, and  which  were  not  proved,  was,  that  the  Judge  at 
Nisi  Prius  might  prevent  him  from  going  into  them.  The 
question  then,  must,  in  such  a  case,  be  considered  at  Nisi 
Prius,  and  not  here;  and  the  suggestion  on  the  other 
side,  that  the  cases  of  notice  of  action  were  analogous, 
bore  out  this  impression,  becsuse,  objections  of  that  nature 
were  always  taken  at  Nisi  Prius,  and  were  the  grounds 
of  nonsuit*  IPark^  J. — There  is  the  last  notice,  that  the 
defendant  means  to  take  only  such  objections  as  are  ad- 
missible under  the  plea.  If  your  argument  is  right,  the 
Judge  at  Nisi  Prius  would  be  placed  in  a  position  of  vf  ry 
great  difficulty.]  That  was  a  mere  general  objection;  for 
the  defendant  might  say  that  all  the  parts  of  the  improve* 


Hewitt. 
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ments  were  useless,  and  that  the  existing  machine  was  the        t838. 
best.     It  would  be  unjust  to  fix  the  defendant  down  to  ^ 

Fisher 

some  only  of  the  objections  he  intended  to  make,  and  it  _  v. 
never  could  have  been  intended,  that  he  should  be  driven 
to  such  particularity  as  was  contended  for.  Suppose 
the  defendant  should  say  that  he  could  not  amend ;  to 
what  extent  would  the  Court  go  in  striking  out  those  ob- 
jections, of  which  notice  had  been  given  ?  This  was  a 
question  most  difficult  to  answer;  and  the  Court  would 
not  sanction  this  attempt  on  the  part  of  the  plaintiff  to 
place  the  defendant  under  terms  never  contemplated  by 
the  legislature. 

TiNDAL,  C.  J. — I  think  this  rule  must  be  discharged. 
The  question  is,  whether  there  is,  in  this  particular  of 
objections  which  has  been  delivered,  matter  so  uncertain 
and  indefinite  as  to  be  calculated  rather  to  mislead  the 
plaintiff  than  to  put  him  in  possession  of  the  particulars 
required,  and  I  think  several  of  the  objections  are  of 
that  nature.  I  take  the  general  object  of  the  act  to  be 
as  it  has  been  stated  by  Mr.  Wighiman,  not  to  limit  the 
grounds  of  defence  on  which  the  defendant  may  think 
proper  to  stand,  but  to  diminish  the  expenses  of  trials  of 
this  sort,  and  more  particularly  to  prevent  the  plaintiff 
from  failing,  as  he  often  has,  at  Nisi  Prius,  by  some  turn 
of  evidence  which  he  never  expected  would  be  brought 
forward  against  him,  and  therefore  the  act,  when  it  re- 
quires a  notice  to  be  given,  means  such  a  notice  as  shall 
really  give  information  to  the  plaintiff's  mind.  I  am  not  at 
all  afraid  of  the  prolixity  to  which  Mr.  Wighiman  alluded 
ever  occurring,  if  it  is  necessary  to  point  out  the  ob- 
jections with  great  particularity;  because  I  am  certain 
that  if  a  defendant  makes  objections  to  the  extent  sug- 
gested, the  effect  produced  on  the  minds  of  the  jury  will 
prevent  any  repetition  of  such  an  occurrence,  for,  the 
party  would  find  that  he  would  have  been  in  a  better 

DDD  S 
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1838.  situation  if  he  bad  put  his  defence  on  such  grounds  only 
as  were  necessary.  Now,  with  regard  to  the  objections 
here,  some  of  them  are  calculated  to  mislead  the  plaintifi^ 
and  the  first  is,  that  certain  parts  of  the  alleged  inventions 
are  not  properly  described,  and  are  not  improvements,  and 
in  another  notice,  it  is  said  that  the  improvements  were  in 
use  before  the  granting  of  the  patent.  Then  let  him,  in 
reference  to  them,  point  out  to  what  particular  parts  he 
refers,  and  let  him  give  notice  of  the  particular  items  to 
which  his  notice  alludes. 

Park,  J. — I  am  of  the  same  opinion ;  and  I  do  not  think 
that  it  is  the  duty  of  the  Court  to  point  out  how  the 
party  is  to  amend  any  notice  of  objections  which  has 
been  delivered,  but  we  need  only  say  that  they  must  be 
amended.  Cases  of  this  description  are  not  new  in  the 
Courts,  although  applications  under  the  Patent  Act  have 
not  frequently  occurred,  and  we  never  say  how  particulars 
are  to  be  amended,  but  we  only  state  that  they  are  imper- 
fect, if  they  are  so,  and  that  they  must  be  altered,  and 
if  not  amended  properly,  that  they  must  go  back  again. 
Now,  by  the  5th  section  of  this  act,  the  party  is  required 
to  be  furnished  by  the  objector  with  the  objections  on 
which  he  intends  to  insist,  and  it  is  most  wise  that  it  should 
be  so  when  men  give  in  so  many  objections,  and  clothed 
in  the  terms  and  figures  used  here.  In  my  judgment,  there 
never  was  so  clear  a  case. 

Vauohan,  J. — I  am  of  the  same  opinion.  When  the 
case  was  before  me,  Mr.  Wightman  was  inclined  to  raise  a 
question,  whether  a  Judge  at  chambers  had  a  right  to  in- 
terpose to  grant  an  order  for  new  objections,  and  it  was 
contended  that  he  had  no  right  to  interfere  with  the  first 
particulars,  but  only  with  those  which  were  given  by  way 
of  amendment ;  but  it  is  not  now  intended  that  that  ques- 
tion shall  be  discussed,  the  jurisdiction  of  the  Judge  being 
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admitted.  As  to  the  act  of  Parliament,  it  might  be  said  1838. 
that  the  parties  here  had  given  a  notice  under  that  part 
of  the  act  by  which  it  was  required.  But  if  any  further 
notice  is  called  for,  then  comes  the  question,  is  that  in- 
formation given  which  is  proper,  or  does  this  notice  impart 
any  knowledge  at  all  to  the  party  who  has  a  right  to  know 
what  the  objections  are?  I  thuik  it  does  not;  and  that 
the  object  has  been  to  mystify  the  real  question  and  keep 
it'out  of  sight  if  possible,  so  that  the  plaintiff  cannot  know 
what  he  has  to  answer.  If  this  were  permitted  to  be  suc- 
cessful, the  act  would  be  of  no  benefit  at  all. 

CoLTMAN,  J. — It  is  incumbent  on  the  Court,  before 
sending  this  case  down  to  trial,  to  see  that  the  objections 
to  the  patent  are  stated  in  a  distinct  and  intelligible  form, 
in  order  that  the  defendant  may  not,  under  one  description, 
introduce  another  objection  to  surprise  the  plaintiff.  It  is 
much  better  that  this  should  be  determined  before  trial 
than  after  it,  or  that,  in  consequence  of  any  informality, 
either  party  should  have  an  opportunity  of  moving  for  a 
new  trial.  Although  it  is  true  that  a  party  is  not  to  be 
precluded  from  advancing  any  objection  to  the  patent, 
and  that  he  has  a  right  to  go  into  every  one  which  may 
strike  him  as  being  reasonable  and  fair,  yet  he  must  state 
them  in  distinct  and  intelligible  language ;  and  although 
that  may  lead  to  great  prolixity  of  statement,  yet  no  per« 
son  who  is  well  advised  will  think  of  going  before  a  jury 
with  such  a  milI*stone  round  his  neck,  as  the  number  of 
objections,  which  it  has  been  suggested  might  be  offered, 
would  prove. 

Rule  discharged. 
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WCTTENHALL  V.  GraUAM. 

To  an  action  ADDISON  had  obtained  a  rule  nisi,  for  setting  aside 
plea  alleging  the  interlocutory  judgment,  signed  in  this  action,  for  irre- 
onSa    g"l»"ty.  agaiuBt  which, 

since  the  tres- 
pass, but  before  ...    rr    rr^    .  I  1  T  '  o 

action  brougK  fV.  ti.  Ivaiion  shcwed  cause.— it  was  an  action  of  tres- 
eaiate*fs  vested    P*^*^ »    ®"^  ^^^  declaration  charged  the  defendant  with 

in  the  pro-  having  broken  and  entered  a  certain  messuage  or  ware- 
visional  assig-  ,  !-./*»  11 

nee:— Held,  not  housc  belonging  to  the  plaintiff,  and  with  having  seized, 
withTn  Ibe^  ^  ^'  and  taken,  and  carried  away  the  chattels  of  the  plaintiff, 
Jud "eWder  t  *"^  ^'^'^  having  SO  disturbed  him  in  his  peaceable  poa- 
piead  Usuabiy.    gession  of  the  premises.     The  defendant  was  under  terms 

to  plead  issuably,  and  to  take  short  notice  of  trial,  but 
he  afterwards  pleaded  six  pleas,  and  the  plaintiff  signed 
judgment.  The  question  was  then,  whether  any  one  of 
the  pleas  was  not  issuable,  for  if  that  was  the  case,  the 
judgment  was  regularly  signed.  Waterfall  v.  Glode  (a). 
The  fifth  plea  set  out,  that  the  plaintiff  being  a  prisoner 
in  Whitecross  Street  prison,  for  and  by  reason  of  cer- 
tain debts,  did  duly  and  according  to  the  provisions  of  a 
certain  act,  &c.,  petition  the  Court  for  the  discharge  of 
insolvent  debtors,  to  be  discharged  from  his  liabilities, 
and  that  he  did  then  duly  execute  a  conveyance  and 
assignment  of  all  his  right,  title,  and  interest  in  his  real 
and  personal  estate  and  effects,  in  trust,  to  the  provi- 
sional assignee,  and  that  it  was  before  the  said  conveyance 
and  assignment  that  he  had  been  damaged  by  reason  of 
the  said  trespasses  in  the  declaration  alleged.  And,  that, 
after  the  committing  of  the  said  trespasses,  the  value  of 
the  said  trust  and  estate,  so  conveyed  and  assigned,  had 
been  diminished  and  damaged  to  the  full  amount  of  the 
damage  sustained  by  the  plaintiff,  by  reason  of  the  said 

(a)  3  T.  R.  305. 


TRINITY  TERM,  1  VICt.  747 

trespasses.     To  this  plea»  the  plaintiff  objected  on  the        1888. 

cround  that  it  was  not  bsuable.  and  it  was  besides  con-  ,„ 

*^  Wbttenhall 

tended,  that  no  such  assignment  as  that  alleged  would  «. 

vest  damages,  in  respect  of  any  trespass,  in  the  provisional 
assignee.  In  Clark  v.  Calvert  (a),  it  was  decided  that 
trespass  quare  clausum  fregit  might  be  maintained  against 
a  stranger,  by  the  tenant  of  the  land  for  a  trespass  com- 
mitted before  his  bankruptcy. 


Addison^  in  support  of  the  rule,  submitted,  that  the 
question  for  decision  was,  not  simply  whether  the  plea  was 
issuable  or  not,  but  whether  the  right  of  action,  in  respect 
of  this  trespass  on  the  plaintiff's  messuage,  was  not  con- 
veyed by  the  assignment  to  the  provisional  assignee.  It 
was  a  plea  which  went  only  to  the  damage  of  the  personal 
effects  of  the  plaintiff,  and  if  the  action  had  been  for  da- 
mage done  to  the  goods  of  the  plaintiff,  the  right  to  sue 
would  have  passed  to  the  assignee.  The  personal  estate 
would  pass;  so,  therefore,  the  damage  done  to  the  personal 
estate  must  be  the  subject  of  an  action  by  the  assignees. 
This,  however,  was  not  the  only  question.  The  declara- 
tion had  been  delivered  on  the  80th  of  April,  and  on 
the  4th  of  May,  the  defendant  obtained  a  week's  time  to 
plead  ;  and  subsequently,  upon  a  summons  being  taken  out 
for  leave  to  plead  several  matters,  an  order  was  made,  giv- 
ing him  leave  to  plead  the  pleas  now  on  the  record.  It 
was  the  duty  of  the  plaintiff  therefore  to  object  to  the 
pleas  before  the  learned  Judge  at  chambers,  and  if  the 
matter  was  contested  there,  the  plaintiff  would  not  be 
permitted  to  treat  the  plea  as  a  nullity,  and  sign  judgment. 
It  was  sworn  besides,  that  the  pleas  were  delivered  on  the 
10th  of  May,  and  that  no  objection  was  then  made  to 
them ;  but  they  were  retained  until  the  S5th  of  that  month, 

(fl)  8  Taun.  742. 
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1838.        when   they  were  sent  backi  and  judgment  was  signed* 

---  The  pleas  therefore  were  treated  as  a  nullity,  after  they 

o.  had  been  approved  of  by  a  Judge.     In  Harsley  v.  Pwr^ 

Cf  RA  H  A  V 

don  (a),  it  was  held,  that  a  plea  being  delivered  after  nine 
o'clock  in  the  evening  could  not  be  treated  as  a  nullity, 
and  a  judgment  signed  on  that  ground,  no  notice  baring 
been  given  of  the  objection  to  the  defendant,  was  set  aside. 
It  was  unnecessary  in  the  plea  to  allege  the  discharge  of 
the  plaintiff,  but  it  was  sufficient  to  state  the  assignment, 
and  that  was  good,  unless  the  petition  was  dismissed* 
Smith  V.  Coffin  {b),  and  Staples  v.  Holdswarth  (c)  were 
both  in  point ;  and  although  in  the  latter  case  it  was  held, 
that  a  plea  alleging  the  bankruptcy  of  one  of  several  plain- 
tiffs, was  not  an  issuable  plea,  yet  where  there  was  only 
one  plaintiff  in  the  cause,  the  case  was  different. 

W.  H.  Watson^  on  the  point  of  the  allowance  of  the 
pleas  before  the  Judge  at  chambers,  contended  that  that 
was  immaterial,  and  that  the  merits  of  the  pleas  were  not 
decided  there. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  on  a  subsequent  day,  said,  that  the 
Court  considered  that  a  plea  alleging  the  insolvency  of 
the  plaintiff,  was  not  an  issuable  plea  within  the  meaning 
of  the  Judge's  order,  and  that  the  rule  must  be  dis- 
charged. 

Rule  discharged. 

(a)  Ante,  Vol.  2,  p.  228.  (6)  2  H.  Bl.  444. 

(c)  Ante,  p.  196. 
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M^Obath  v.  Hardy. 

ASSUMPSIT  for  money  had  and  received.   There  were  wbere  an  iune 
several  pleas  on  the  record,  but  the  only  important  one  th^factofM 
now  for  consideration,  was  the  fourth.     By  that  plea,  the  ««cudon  in  the 

/         ,    1,  •      ^^  Mayor*! 

defendant  alleged  a  custom  in  the  Lord  Mayor  s  Court,  m  Court,  in  th« 

the  city  of  London,  by  means  of  which  a  judgment  of  fo-  it  il[J^  held  ^at 

reign  attachment  had  been  obtained,  under  which,  he  had  [^^^^"^^i^!]! 

paid   the    money   now  sought   to  be  recovered  into  the  by  the  produce 

hands  of  one  J.  G.  T.,  to  whom  the  plaintiff  was  indebted,  record  of  that 

It  appeared,  that  the  practice  of  the  Lord  Mayor's  Court  g^dingUiereal 

was,^  that  the  party  indebted  was  first  summoned  to  ap-  &cto  of  the  cue. 

,      ^      ^  .  *^^      Without  exe- 

pear,  and,  in  the  event  of  his  not  appearing,  a  return  of  cmion  executed, 
nihil  was  made,  and  he  might  then  be  attached  by  money  or  not  ditchar^ 
goods  of  his  in  the  hands  of  any  person  within  the  juris-  fecTofM*auor- 
diction  of  the  court.     He  was  then  called  in  four  succes-  ^^7  ^^g  the 
sive  courts,  of  which  calls  a  record  was  kept,  when,  if  he  attorney  who 
did  not  answer,  the  garnishee  or  holder  of  the  property  was  ganig^  \^i)^^ 
warned  to  appear,  to  shew  cause  why  the  plaintiff  or  gar-  May®'**  Couirt, 
nishor  should   not  have  execution   against  him  for   the  him  incompetent 
amount  attached.     If  the  garnishee  then  failed  to  appear,  custom  of  that 
or  did  appear  and  plead,  but  judgment  was  given  against  ^xoi^pj^of 
him,  the  Court  awarded  executionto  issue,  security  being  •  foreign  attacfa- 
given  that,  if  the  original  defendant  should  appear  within  a  Mayor's  Court, 
year  and  a  day,  and  disprove  the  debt,  the  money  should  l^!ji^^^^ 
be  returned  to  him.  no  notice  waa 

given  to  tlie 

It  was  alleged,  in  the  present  case,  that  in  accordance  defendant  in 
with  this  practice,  one  J.  G.  T.,  on  the  31  st  January,  1828, 
made  plaint  in  the  Lord  Mayor's  Courts  that  the  plaintiff 
(M'Grath)  was  indebted  to  him  in  the  sum  of  1,000/.  within 
the  jurisdiction  of  the  court,  and  that  a  summons  having 
been  issued,  a  return  of  nihil  was  made ;  that  it  was  then 
averred  in  the  said  Courts  that  the  defendant  was  indebted 
to  the  said  M'Grath  in  the  sum  of  500/.,  and  process  of 
attachment   was  therefore  prayed  ;   that  process  having 
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M'Gbath 

V. 

Hardt. 


1898.  been  granted,  on  the  2nd  February  a  return  of  the  at- 
tachment was  made,  and  that,  subsequently,  the  said 
M'Grath  was  called  in  four  separate  courts,  but  that  he 
made  default,  of  which  a  record  was  kept;  that  process 
was  then  prayed  and  granted,  to  warn  the  defendant,  as 
garnishee,  to  appear  on  the  7th  February,  and  that  after- 
wards, on  the  7th  July,  he  did  appear  to  oppose  the  demand 
of  the  said  garnishor,  but  that,  proceedings  being  had,  on 
the  ^th  July,  1830,  the  Court  awarded  judgment  and  ex- 
ecution  to  the  said  garnishor,  security  being  given,  in  pur- 
suance of  the  practice  ;  that,  subsequently,  notice  was  given 
to  M'Grath  of  the  said  proceedings,  and  that  execution 
having  issued,  and  having  been  executed,  the  garnishor 
acknowledged  satisfaction. 

To  this  plea,  the  plaintiff  replied,  alleging  that  he  had 
not  received  notice  of  the  said  proceedings ;  that  the  said 
J.  G.  T.  had  not  execution  of  the  monies  of  the  plaintiff  in 
the  hands  of  the  defendant,  and  alleging  that  the  defend- 
ant paid  the  monies  so  as  aforesaid  alleged  to  have  been 
recovered,  not  by  compulsion  of  law,  but  by  collusion  and 
contrivance  with  the  said  J.  G.  T.  On  this,  issue  was 
taken,  and  the  cause  went  down  to  trial.  It  was  then  shewn 
that  the  entries  in  the  Lord  Mayor's  Court  corresponded 
with  the  plea;  but,  from  the  testimony  of  Mr.  Ashley, an 
attorney  of  that  court,  it  appeared  that,  for  the  last  twenty- 
five  years,  the  proceedings  alleged  to  have  been  neces- 
sary had  never  been  absolutely  taken,  but  that  they 
were  treated  merely  as  a  ceremony  ;  that  there  was  usu- 
ally  tio  summons  issued  to  the  original  defendant,  nor  was 
there  any  return  of  nihil,  but  that  all  was  done  merely  by 
an  entry  in  a  book  kept  in  the  Court.  An  objection  was 
made  to  the  reception  of  the  evidence  of  this  witness,  on 
the  ground  that  he  was  a  partner  of  Mr.  Wardell,  the  at- 
torney who  acted  for  Hardy,  the  garnishee,  in  the  cause; 
but  the  learned  Judge  refused  to  admit  this  as  a  ground 
of  rejection.     It  was  besides  shewn,  that  the  plaintiff  had 
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resided  abroad  between  (he  years  1824  and  1884i,and  that  1888. 
in  the  year  ISST,  be  made  a  consignment  to  the  deFeBdant 
of  the  amount  alleged  to  have  been  received  from  him  as 
garnishee.  That,  in  a  correspondence  wbich  took  place 
between  the  parties,  the  defendant  mentioned  that  an  at- 
tachment had  been  issued  by  J.  G.  T.,  who  it  appeared 
was  a  relation  to  the  defendant,  but  tbere  was  no  evidence 
to  sliew,  that  he  was  ever  made  aware  of  any  ulterior  pro- 
ceedings until  liis  return  to  England  in  18S4.  The  jury 
returned  a  verdict  on  these  facts  for  the  plaintiff,  subject 
to  the  opinion  of  the  Court  on  a  special  case  setting  out 
the  facts  and  pleadings. 

Wildcy  Serjt.,  in  Easter  Term,  appeared  on  behalf  of 
the  plaintiff.  The  question  for  consideration  in  reality  was, 
whether  it  was  not  in  the  power  of  the  plaintiff  to  prove 
all  the  proceedings  alleged  in  the  Lord  Mayor's  Court  to 
be  fictitious,  or  whether  the  judgment  and  execution  ob- 
tained in  that  Court,  and  the  entry  of  satisfaction  on  the 
record,  must  be  taken  to  be  conclusive.  Tbere  being,  in 
fact,  however^  no  summons,  and  no  return  of  nihil,  there 
was  nothing  to  warrant  the  supposed  subsequent  pro- 
ceedingvS,  and  although  prim&  facie,  the  record  might  be 
taken  as  evidence  of  what  had  taken  place,  yet  the 
plaintiff  might  contradict  it,  if  he  was  able.  Palmer  v. 
Hooke{a);  M' Daniel  v.  Hughes  (b).  Many  cases  were 
besides  collected  upon  the  subject  in  1  Saunders  (c). 
The  objection  to  the  evidence  of  Mr.  Ashley  could  never 
be  sustained^  for  the  facts  to  be  proved  were  no  mat- 
ter of  confidential  communication  between  him  and  hb 
partner's  client^  and  his  testimony  was  besides  corrobo- 
rated by  that  of  the  Serjeant  at  mace  of  the  Court.  The 
answer  set  up  to  the  judgment  which  was  alleged,  shewed 
the  absence  of  every  particular  necessary  to  make  it  a 

(a)  1  Lord  Rayin.  7^7.         ib)  3  East,  367.         (c)  P.  66,  d.  (a). 
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1888.  legal  and  complete  one;  and  unless  the  suggestion,  that 
the  roll  of  the  Lord  Mayor's  Court  was  final,  should  be 
adopted,  there  could  exist  no  further  difficulty  in  the  case, 
and  the  plaintiff  must  have  judgment*  In  the  case  of 
Wetter  ▼.  Rucker  (a),  this  court  expressed  an  opinion, 
that  the  jurisdiction  of  inferior  courts  must  be  watched 
closely,  in  order  that  it  might  be  seen  that  they  were  not 
improperly  acted  upon,  but  if  the  power,  which,  in  the 
present  case,  it  was  contended,  ought  to  exist,  were  allowed 
to  continue,  the  most  mischievous  results  were  to  be  ap- 
prehended. If  the  defendant  had  intended  to  rely  on  the 
estoppel,  by  which  the  plaintiff  would  have  been  precluded 
from  questioning  the  proceedings,  he  should  have  de- 
murred to  the  replication,  which  tendered  issue  on  them, 
and  on  the  facts,  but  he  pleaded  over,  and  could  not 
now  question  the  finding  of  the  jury.  But,  if  the  de- 
fendant's argument  were  here  allowed  to  prevail,  what 
remedy  would  there  be  for  a  person  whose  property  was  im- 
properly taken,  by  means  of  such  a  judgment  ?  It  would  be 
unjust  that  he  should  be  bound  by  the  production  of  such 
a  record.  Huxham  v.  Smith  (6).  The  plaintiff's  right 
could  not  depend  upon  the  disposition  of  the  garnishee  to 
traverse  the  debt  alleged  by  the  garnishor,  because  he 
might  set  that  up  as  a  defence  to  an  action  against  him- 
self. No  means  were,  in  reality,  taken  to  convey  intelli- 
gence of  the  proceedings  to  the  plaintiff,  but  judgment 
was  allowed  to  be  obtained  and  execution  had,  as  it  was 
alleged,  by  connivance  and  fraud.  The  whole  proceed- 
ings were  merely  the  act  of  the  parties,  and  the  Court 
did  not  interfere  in  them ;  they  were  commenced  by  an 
affidavit,  sworn  by  the  garnishor,  and  this,  unless  it  was 
questioned  before  a  certain  time  had  elapsed,  was  finaL 
The  Court,  therefore,  would  not  allow  the  plaintiff's  rights 
to  be  concluded.    Paramore  v.  Paine  (c) ;  Coie  v. 


(a)  1  B.  &  B.  491.         (6)  2  Camp.  19.  (c)  Cro.  EHs.  598. 
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forth  (a);  Fooghi  ▼•  Winch  (6),  &ncl  Stark.  EM.  (c)  were        18S8. 
ako  cited. 

Bampas,  Serjt.»  for  the  defendant. — ^Tbe  replication 
was,  that  the  plaintiff  never  had  notice  of  the  proceedings, 
and  that  J.  G.  T.  had  not  execution;  but  it  was  not  de* 
nied  that  the  money  was  paid.  The  replication  was,  there- 
fore, in  fact,  an  allegation,  that  what  had  taken  place  did 
not  amount  to  an  execution.  That,  however,  was  matter 
of  law,  and  the  record  must  be  taken  to  be  conclusive  of  the 
facts  stated  in  it  He  cited  M' Alley's  ease  (</),  Reed  v. 
Jackson  (e)t  the  judgment  of  Lord  EUenborough  in  Rams^ 
bottom  V.  Buckhurst  (/),  Rex  v.  Hopper  (g),  Dudlow  v. 
Watchom  (A),  Hooper  v.  Hooper  (i),  and  Fisher  v.  Lane  (A). 
So,  also,  in  cases  of  convictions  by  magistrates,  and  pro- 
bates of  wills,  the  record  was  always  conclusive.  There 
was  no  connivance,  and  the  payment  was  not  voluntary, 
but  by  compulsion  of  law.  Carter  v.  Carter  (Q,  Shaw  v. 
Woodcock  (m),  and  HiUs  v.  Street  (n),  were  all  in  point. 
If  a  party  were  liable  to  be  coerced,  it  was  suflScient  to 
make  compulsory  a  payment  under  fear  of  that  coercion, 
and  there  was  no  objection  to  a  person  in  the  situation  of 
the  defendant  allowing  J.  G.  T.  a  preference,  and  even 
advising  him  to  proceed  by  attachment.  Then,  as  to  the 
admissibility  of  the  attorney's  evidence ;  it  was  by  reason 
of  his  capacity  of  partner  to  the  attorney  in  the  cause, 
that  he  ascertained  that  the  proceedings  were  all  fictitious, 
and  he  ought  not  therefore  to  have  been  examined. 

Wilde f  Serjt.,  replied,  and  cited  Self  v.  Kennicot  (o). 
No  weight  could  be  attached  to  the  record.     That  docu- 

(a)  Gro  Eliz.  830.  (A)  16  East,  39. 

{h)  2  B.  &  Aid.  662.  (i)  1  M'Cl.  &  Y.  509. 

(c)  Vol.  2,  pp.  226,  227.  (*)  3  Wilson,  297. 

(<0  5  Coke's  Rep.  70,  a.  (/)  6  Bing.  406. 

(e)  I  East,  355.  (m)  7  B.  &  C.  73. 

(/)  2  M.  &  Sel.  565.  (n)  5  Bing.  37- 

ig)  3  Price,  495.  (o)  2  Shower,  506. 
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1838.  ment  usually  derived  its  importance  from  the  fact  of  i(s 
being  entirely  kept  by  some  responsible  officer,  but  here  it 
had  been  shewn  that  the  final  entry  of  satisfaction  was  in 
the  handwriting  of  the  garnishor  himself. 

Cur.  adv.  vult 

T1NDAL9  C.  J.,  in  Trinity  Term,  delivered  the  judgment 
of  the  Court.  After  stating  the  pleadings,  he  said: — 
Upon  the  facts  proved  in  this  case  three  questions  arise : 
first,  whether  the  material  allegations  of  the  replication 
are  proved  in  point  of  fact:  secondly,  whether^  by  any 
technical  rule  of  law,  the  plaintifi^  was  precluded  from 
proving,  and  the  jury  from  finding,  the  truth  of  the  case ; 
and,  thirdly,  whether  the  facts  stated  in  the  replication 
contain  a  sufficient  answer  to  the  plea. 

It  will  be  most  convenient  to  consider  first  in  order,  the 
last  of  these  three  questions.  The  first  allegation  of  the 
replication  is,  that  the  plaintiff  had  no  notice  of  the  pro- 
ceedings in  the  foreign  attachment.  This  allegation  does 
not  furnish  any  ground  of  answer  to  the  plea,  for  the  cus- 
tom of  the  city,  as  set  out  in  the  plea,  is  admitted  in  the 
replication,  and  has  been  confirmed  in  Parliament,  and  the 
custom  does  not  require  that  any  notice  should  be  given 
to  the  defendant  in  the  attachment,  of  the  proceedings  in 
the  Mayor's  Court.  That  allegation,  therefore,  appears 
to  us  to  be  immaterial  and  idle. 

The  next  allegation  is,  that  there  was  no  execution 
executed.  This  is  repeated  with  some  slight  variation  in 
terms ;  but  the  whole  amounts  to  an  allegation  that  there 
was  no  execution  executed  pursuant  to  the  custom.  It 
scarcely  requires  an  authority  to  shew  that  this  allegation 
contains,  in  substance,  a  good  answer  to  the  plea  :  for  the 
plea  being  only  good  by  the  custom,  it  follows  that  unless 
the  custom  is  pursued,  the  defendant  must  fail  in  his  de- 
fence.    Now,  the  custom  is  alleged  in  the  plea  to  be,  that 
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after  execution  had  and  executed,  the  garnishee  shall  be  1838. 
discharged  as  against  the  plaintiff  below.  The  allegation 
in  the  replication  shews,  therefore,  that  the  custom  has 
not  been  complied  with.  If  an  authority  was  required  or 
this  pointy  the  case  of  Wetter  ▼.  Rucker^  and  the  cases 
cited  there,  are  in  point  to  shew  that,  under  such  circum- 
stances, the  defendant  is  not  discharged.  The  replication 
contains,  further,  a  statement  that  the  money  paid  was 
paid  without  compulsion  and  by  connivance  and  collusion; 
It  is  not  very  clear  what  precise  legal  ground  of  defence  is 
here  meant  to  be  relied  on,  nor  is  it  essential  to  inquire,  as, 
for  the  reasons  already  assigned,  the  replication  contains  a 
sufficient  answer  to  the  plea. 

The  next  question  for  consideration  is,  whether  the  ma- 
terial allegations  of  the  replication  were  proved  in  fact. 
The  only  allegation,  which  it  was  essential  for  the  plaintiff 
to  prove,  was  that  there  was  an  execution  executed  ac- 
cording to  the  custom.  For,  by  the  ordinary  rule  of 
pleading,  a  party  is  only  bound  to  prove  the  substance  of 
the  matter  pleaded,  that  is  to  say,  so  much  of  a  plea  or 
replication  as  constitutes  a  complete  and  valid  answer  to 
the  matter  alleged  in  the  adverse  pleading,  which  it  pro- 
fesses to  answer.  Now,  it  is  expressly  found  in  the  case, 
that  no  writs  or  precepts  of  execution  were  issued  or  exe- 
cuted in  the  cause,  or  served  upon  the  defendant  in  that 
cause,  or  on  the  garnishee,  the  now  defendant.  The  re- 
plication must,  therefore,  be  considered  as  proved  in  point 
of  fact.  And  this  seems  to  be  a  convenient  place  for 
noticing  an  objection,  which  is  made  on  the  defendant's 
behalf,  to  the  examination  by  the  plaintiff  of  Mr.  Ashley. 
Mr.  Ashley  was,  at  the  time  of  his  examination,  the  part- 
ner of  Mr.  Wardell,  who  had  been  the  attorney  for  Mr* 
Hardy  in  the  foreign  attachment.  The  counsel  for  the 
defendant  objected,  on  that  ground,  to  his  disclosing  any 
facts  connected  with  the  cause.  But  we  think  this  objec- 
tion is  far  too  wide.     The  party  objected  to  was  not  the 
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1838.  attorney  in  the  cause ;  and  if  he  had  been,  an  attorney 
may  know  many  facts  connected  with  the  cause  which  he 
has  not  learnt  from  his  client,  or  in  the  course  of  the  cause ; 
and  there  is  nothing  to  shew  that  he  was  examined,  in  the 
present  instance^  to  any  facts  which  came  to  his  knowledge 
under  the  seal  of  professional  confidence. 

It  remains  only  to  consider  the  second  question,  which 
is,  whether  the  plaintiff  was  precluded  from  proving,  snd 
the  jury  from  finding,  the  truth  of  the  case  by  a  technical 
rule  of  law. 

It  was  strongly  insisted  in  argument,  on  the  plaintiff*^ 
behalf,  that  the  record  in  the  foreign  attachment  was  con- 
clusive ;  and  that  not  only  the  plaintiff  but  the  jury  also 
were  concluded  by  it,  and  the  cases  of  Reed  v.  Jackson ^ 
The  King  v.  Hopper^  and  Huxham  ▼.  Smith,  were  relied 
upon:  Ihe  cases  were  referred  to  in  which  convictions 
before  magistrates  have  been  said  to  be  conclusive  of  the 
facts  stated  in  them  ;  it  was  asked  whether  a  probate  could 
be  controverted  in  evidence ;  it  was  insisted  that  in  no 
case  could  the  facts  stated  in  a  record  be  disputed :  and 
the  judgment  of  Lord  EUenborough  in  Ramsboitom  v. 
Buckhurstt  was  cited  in  support  of  the  proposition  con- 
tended for  in  its  fullest  extent. 

It  is  undoubtedly  true,  as  a  general  rule,  that  no  man 
can  make  any  averment  contradictory  to  a  record.  Our 
law  books  are  full  of  cases  in  which  this  doctrine  is  stated, 
or  distinctly  implied : — see  Plowden,  491^  Johnson  v. 
Smith  (a).  Baity  v.  Bunning  (6),  Rex  v.  Mann{c\  Hynde^s 
ease  {d%  and  the  cases  cited  already.  But,  although  it  is 
true  that  no  one  can  be  allowed  to  aver  against  a  record, 
and  that  not  only  parties  and  privies,  but  even  strangers 
also,  are  estopped  to  aver  any  thing  to  the  contrary,  it  is 
a  different  question,  whether  this  estoppel  will  bind  the 

(a)  2  Burr.  960.  (<0  4  Rep.  7%;  2  Leon.  121 ; 

{b)  Sid.  271.  Olden.  138. 

(c)  2  Str.  749. 


Hardy. 
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jury  from  finding  the  truth  of  the  fact',  where  the  estoppel        1838. 
is  not  pleaded  or  relied  on.     A  jury  may  indeed,  it  is      \  ^ 
said»  find  matter  of  estoppel,  though  it  is  not  pleaded  and  « 

relied  on,  and  when  it  is  found,  the  Court  shall  judge  ac- 
cording to  law,  (Com.  Dig.  Pleader,  s.  4) ;  and,  therefore, 
if  a  man  makei  a  lease  by  indenture  to  A.  of  his  own  land, 
whereby  A.  is  estopi«ed  to  say  it  was  not  demised,  the  jury 
may  find  such  matter  though  it  is  not  pleaded ;  (Com.  Dig. 
qua  suprsL)  And  in  PleeulaPs  case^  cited  in  Rawlins's  case, 
(4  Rep.  53,  and  Cro.  Eliz.  36),  which  was  an  ejectment,  to 
which,  the  general  issue  had  been  pleaded,  because  the 
jury  did  not  find  a  deed  indented,  which  took  its  oper- 
ation only  by  conclu;sion,  they  were  attainted  and  judg- 
ment accordingly ;  the  reason  of  which  case  may,  perhaps, 
be  collected  from  what  is  said  in  Treviban  v.  Lawrence  (a), 
that  where  an  estoppel  is  of  such  a  nature  that  it  creates 
an  interest  and  works  upon  the  estate  of  the  land,  the  jury 
are  estopped. 

But,  however,  the  case  may  be  in  the  special  case  of  an 
estate  in  the  land  by  estoppel ;  and  where  the  question 
arises  upon  the  general  issue,  there  are  not  wanting  cases 
to  shew,  that  in  general  an  estoppel  does  not  bind  the 
jury,  and  more  particularly,  that  if  the  estoppel  appears 
upon  the  record,  and  the  party,  who  is  entitled  to  take  ad- 
vantage of  it,  instead  of  relying  upon  it,  goes  to  issue  on 
the  fact,  he  puts  the  matter  at  large,  and  the  jury  may  dis- 
regard the  estoppel.  Thus,  in  GoddardTs  case  (6),  which 
was  debt  on  bond,  the  reason  of  the  judgment  was  said  to 
be,  that  although  the  obligee  was  estopped  to  make  an 
averment  against  any  thing  expressed  in  the  deed,  yet  the 
jurors,  who  are  sworn  to  say  the  truth,  shall  not  be 
estopped,  for  an  estoppel  is  to  conclude  one  to  say  the 
truth;  and  therefore  jurors  cannot  be  estopped,  because 
they  are  sworn  to  say  the  truth.     So,  in  the  case  of 

(a)  2  Lord  Raym.  1051.  (6)  2  Rep.  4. 

VOL.  Vl.  BEE  D.  P.  C. 
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M'GllATR 
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1838.  Speaie  v.  Richards  (a) ^  which  was  an  action  of  debt  for 
52SL  lis,  against  Richards,  sheriff  of  Southampton,  on  his 
return  to  a  levari  facias,  that  he  had  levied  the  monies 
which  he  had  ready ;  the  defendant  quoad  308/.  pleaded 
nil  debet,  whereupon  the  plaintiff  took  issue ;  and  as  to 
the  rest,  pleaded  payment  and  acquittance,  whereupon  the 
plaintiff  demurred.  One  point  urged  for  the  plaintiff  was, 
that  the  plea  of  nil  debet  was  naught,  being  directly  con- 
trary to  return  of  record  ;  but  it  was  answered,  that  since 
they  had  not  relied  on  the  estoppel,  but  had  taken  issue, 
that  could  give  no  advantage. 

The  law  on  this  point  is  laid  down  with  great  distinct- 
ness in  Treviban  v.  Lawrence : — *'  The  Court,"  it  is  said, 
'*  took  this  difference,  that  where  the  plaintiff's  title  is  by 
estoppel,  and  the  defendant  pleads  the  general  issue,  the 
jury  are  bound  by  the  estoppel,  for  here  is  a  title  in  the 
plaintiff  that  is  a  good  title  in  law,  and  a  good  title  if  the 
matter  had  been  disclosed  and  relied  on  in  pleading; 
but  if  the  defendant  pleads  the  special  matter,  and  the 
plaintiff  will  not  rely  on  the  estoppel,  where  he  may,  but 
takes  issue  on  the  fact,  the  jury  shall  not  be  bound  by  the 
estoppel,  for  then,  they  are  to  find  the  truth  of  the  fact 
which  is  against  him.  Thus,  in  debt  for  rent  on  an  inden- 
ture of  lease,  if  the  defendant  pleads  nil  debet,  he  cannot 
give  in  evidence  that  the  plaintiff  had  nothing  in  the 
tenements ;  because,  if  he  had  pleaded  that  specially,  the 
plaintiff  might  have  replied  the  indenture,  and  estopped 
him;  but  if  the  defendant  pleaded  nihil  habuit,  &c., 
and  the  plaintiff  will  not  rely  on  the  estoppel,  but  reply 
babuit  &c«,  be  waives  the  estoppel  and  leaves  it  at  large, 
and  the  jury  shall  find  the  truth  notwithstanding  the 
indenture." 

These  cases,  we  think,  furnish  a  sufficient  ground  for 
holding,  in  the  present  case,  that  the  defendant  by  taking 

(a)  Hob.  206. 
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issue  on  the  replication  has  waived  any  benefit  he  might         1838. 
have  derived  from  the  estoppel^  and  has  left  the  matter  at 
large  to  be  decided  according  to  the  truth  and  justice  of 
the  case. 

Our  decision  standing  on  the  grounds  above  explained, 
does  not  clash  with  the  cases  cited  on  behalf  of  the  de- 
fendanty  being  distinguishable  therefrom  on  the  ground 
that  the  defendant  has,  by  his  own  act,  expressly  waived 
the  benefit  of  the  estoppel,  and  referred  the  truth  of  the 
fact  to  the  consideration  of  the  jury. 

Upon  the  whole,  therefore,  we  think  that  the  issue 
raised  on  the  fourth  plea  must  be  considered  as  having 
been  found  for  the  plaintiff,  and  consequently  that  he  will 
be  entided  to  judgment  in  his  favour. 

Judgment  for  the  plaintiff*. 


Curling  v.  Ssdobr. 

JL  HIS  was  an  action  brought  by  an  attorney,  to  recover  Where  «n  ac- 
the  amount  of  his  bill  for  costs  incurred  in  prosecuting  brought  for^a 
a  person  charged  with  felony   at  the  Central  Criminal  biiiofcotttfor 

»  °        _  •'  business  done 

Court,  and  application  having  been  made  to  Lord  Abinger^  in  prosecuting 

C.  B.  he  had  referred  the  bill  to  the  Master  for  taxation.      Central  Cri- 
minal Court,  a 
Judge  at  Cham* 

Stepheru  Sent,  in  Easter  Term,  moved  for  a  rule,  callinfir  ^"  **"  ^^^ 

,        ,    -      ,  power  to  make 

upon  the  defendant  to  shew  cause  why  this  order  should  ao  order  to  refer 
not  be  discharged,  and  contended  that  the  items  contain-  Master  for  taza- 
ed  in  the  biU  were  not  of  a  taxable  nature.     They  were  ^^°* 
all  charges    for  business  done  at  the  Central   Criminal 
Court  and  at  a  police  office,  and  no  provisions  were  con- 
tained in  the  statute  2  Geo.  2.  c.  22,  on  which  taxations 
were  founded,  which  would  bring  these  charges  within  the 
power  or  cognisance  of  any  officer  of  the  superior  courts. 

s  B  eS 


Curling 

9. 

Srdobb. 
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]  838.  The  mere  fact  of  the  plaintiff  being  an  officer  of  this  Court 
did  not  render  his  bill  liable  to  be  taxed,  because  that 
would  impose  a  hardship  on  him,  which  others  did  not 
suffer,  as  persons,  who  were  not  attorneys,  were  in  the 
habit  of  practising  at  the  Central  Court.  He  cited 
Sylvester  v.  Webster  {a),  and  Becke  v.  Wells  (i). 

Wilde  Serjt.  and  Smythies  in  the  same  term  shewed 
cause.  The  law  of  taxation  was  founded  on  the  Statute 
i  Geo*  S.  c.  S^,  but  that  was  a  remedial  statute,  and  must 
be  liberally  construed,  and  it  was  expedient  to  extend  its 
operation  rather  than  to  confine  it.  jSmiM  v.  Taylor  {c\ 
This  rule  had  been  frequently  acted  upon  with  advantage, 
and  it  was  not  sought,  therefore,  to  introduce  any  new  pro- 
position. Ex  parte  Williams  (d),  Clarke  v.  Donovan  {e\ 
Wardle  v.  Nicholson  (y ),  and  the  case  of  Sylvester  ▼. 
Webster ^  already  cited,  were  also  in  point.  In  Wardle  v. 
Nicholson^  Patteson,  J. ^referred  to  the  statute  12  Geo.  2. 
c.  13.  s.  7,  shewing  that  bills  for  business  done  at  county 
courts  were  taxable.  The  Central  Criminal  Court  was 
established  by  the  statute  4  &  5  Will.  4.  c.  36,  and  by 
sections  4,  6,  and  12,  authority  was  given  to  the  Judges  to 
award  costs  to  prosecutors  and  witnesses.  The  Judges  of 
the  superior  courts  were  made  members  of  that  court,  and 
it  was  besides  provided,  that  indictments  found  at  the 
Quarter  Sessions  might  be  removed  there,  and  thence 
to  the  court  of  Queen's  Bench,  and  writs  of  error  would 
lie  from  that  court.  It  was  also  a  court  of  oyer  and  ter- 
miner, and  a  court  of  record.  The  court,  in  considering 
the  question  now  before  them,  would  look  to  the  inconve- 
nience to  which  a  decision  that  the  bill  could  not  be  taxed 
would  give  rise  ;  as  the  effect  of  it  would  be,  that  on  the 

(a)  9  Bing.  388.  (d)  4  T.  R.  124,  496. 

(b)  1  C.  &  M.  76.  (e)  6  T.  R.  694. 

(c)  Ante,  Vol.  1 ,  p.  212.  (  /)  4  B.  &  Ad.  469. 


Sbdoeu. 
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trial)  the  attorney]wouId  have  to  shew  that  every  item  in         1838. 
his  bill  was  a  reasonable  one.      Now,  an  objection  would  "^^^ 

Curling 

be  raised)  that  in  the  Central  Criminal  Court  there  was  no  o. 

taxing  officer,  and  the  case  of  Becke  v.  Wells,  which  had 
already  been  cited,  would  be  relied  upon.  That  was  a  case 
of  an  application  to  tax  a  bill  of  costs  for  business  done  at 
a  court  of  Requests,  and  the  objection  was,  that  there  was  no 
taxing  officer  attached  to  that  court.  But,  the  Judges  of  the 
Central  Criminal  Court  had  the  power  of  ^awarding  costs, 
and  if  that  power  exi^sted,  an  incidental  power  to  lax  those 
costs  must  be  presumed,  which  might  be  delegated  by  the 
Judge  to  the  officer  of  the  court,  the  cbrk  of  the  crown. 
But  it  was  said,  that  any  person,  not  an  attorney,  was  at 
liberty  to  practise  at  the  Central  Criminal  Court.  This, 
however,  would  not  alter  the  case  of  the  bill  of  costs  of  an 
attorney,  nor  would  it  remove  its  liability  to  be  taxed,  for 
in  Smith  v.  Wattleworth  (a),  Lord  Tenterden  said,  **  Many 
things  may  be  done  in  some  courts,  as,  for  instance,  the 
court  of  Quarter  Sessions,  by  persons  who  are  not  attor- 
neys ;  and  no  court  could  tax  the  bills  of  such  persons* 
But,  when  the  same  business  has  been  done  by  attorneys 
of  this  court,  it  has  been  held  otherwise.'*  It  could  not 
be  contended,  that  the  business  was  not  done  at  law,  for 
the  court,  in  which  it  was  done,  was  subordinate  only 
to  the  court  of  Queen's  Bench,  and  besides  it  received 
records  from  the  court  of  Quarter  Sessions,  and  was  pre- 
sided over  by  the  Judges  of  the  superior  courts,  who 
administered  the  law  there,  and  their  judgments  might  be 
reviewed  by  writs  of  error.  The  costs,  here,  in  fact,  were 
not  costs  between  attorney  and  client,  but  between  the 
prosecutor  and  the  county,  by  which,  they  were  eventually 
paid ;  and  that  the  officer  of  the  court  was,  lo  all  intents 
and  purposes,  u  taxing  officer,  was  evident,  because  the 

(a)  4  B.  &  C.  364. 
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1838.        C(i8t8  to  be  allowed  under  the  statute  were  not  definitely 
pointed  out,  but  their  amount  was  to  be  ascertained. 

Stephen,  Serjt.,  and  Channett,  in  support  of  the  rule. — 
It  did  not  appear  that  any  custom  or  practice  had  been 
eatablishedy^and  therefore  it  was  important  that  the  ques- 
tion should  be  settled.  It  could  not  be  said,  that  it  was 
the  practice  to  refer  such  bills  to  the  officer  of  any  one  of 
the  superior  Courts,  and  as  no  general  jurisdiction  existed 
in  the  Courts  of  Westminster,  to  refer  bills  of  costs  for 
taxation,  the  order  of  the  Lord  Chief  Baron  must  be  dis- 
charged.   The  case  of  Dagley  v.  Kentish  {a)  was  in  point. 

The*case  must  rest,  then,  entirely  on  the  words  of  the 
act  of  Parliament,  and  unless  by  its  provisions,  the  bill 
was  required  to  be  referred,  it  could  not  be  taxed,  because 
every  man  had  a  common  law  right,  to  have  his  services 
estimated  by  a  jury.  It  must  be  admitted,  that  the  statute 
*wa8  remedial,  but  injustice  must  not  be  worked  for  the 
sake  of  convenience.  By  the  construction  to  be  put  upon 
the  act,  where  a  bill  was  to  be  taxed,  it  must  be  for  busi- 
ness done  in  the  court,  to  the  officer  of  which,  it  was  to  be 
referred :  Ashton  v.  Molyneux  (6).  That  case  gave  the 
natural  and  proper  construction  to  be  put  upon  the  statute, 
and  it  was  only  in  the  later  cases  that  there  had  been 
any  deviation  from  the  original  practice:  Stepheneomr. 
Taylor  (c).  Ex  parte  Williams^  Clarke  v.  Donovan,  already 
cited.  In  the  latter  case,  however,  the  decision  was  not 
that  the  bill  was  taxable,  but  only  that  it  must  be  delivered 
a  month  before  action  brought.  In  the  Central  Criminal 
Court  there  was,  in  fact,  no  taxing  officer  within  the  mean- 
ing of  the  act ;  for  although  a  person  regulated  the  allow- 
ances to  witnesses,  there  was  no  taxation  between  party 
and  party,  or  between  attorney  and  client,  and  the  allow- 
ed; Ante,  Vol.  1,  p.  330.  (6)  Barnes,  128. 

(c)  4  T.  R.  124,  n. 
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ance  was  made  on  a  particular  scale  laid  down.     Ex  parte        1838. 
King{a),Exparie Partridge  {b),  WtUiamiv.  OdeU{c),Rex 
v.  Bach  (cl)»  and  Howard  v.  Groom  (^J»  were  all  in  point. 

Cur.  adv.  vult 

TiNDALi  C.  J.,  in  this  term  delivered  the  judgment  of 
the  Court. — The  short  question  in  this  case  is,  whether, 
pending  an  action  brought  by  an  attorney  of  this  Court  for 
the  recovery  of  his  bill  of  charges  for  business  done  in  the 
Central  Criminal  Court,  a  Judge  may  make  an  order  for 
the  taxation  of  such  bill  upon  the  usual  terms,  and  we  are 
of  opinion  that  such  an  order  may  be  made. 

That  the  action  is  brought  for  the  recovery  of  fees, 
charges,  and  disbursements  at  law,  within  the  meaning  of 
the  statute,  appears  to  us  to  follow,  from  the  consideration 
of  the  constitution  of  the  court  in  which  the  business  was 
done.  The  Central  Criminal  Court  is  a  common  law  court 
of  oyer  and  terminer  and  general  gaol  delivery,  a  court 
which  has  been  held  for  centuries  for  the  city  of  London, 
and  for  the  county  of  Middlesex,  and  which  has  been  only 
so  far  altered  and  modified  by  the  provisions  contained 
in  the  late  statute,  (4  &  5  W.  4,  c.  36),  as  is  necessary 
for  the  purpose  of  comprehending  certain  defined  parts 
of  the  adjacent  counties,  within  the  jurisdiction  of  the 
Court. 

The  bill,  therefore,  falls  within  the  first  part  of  the 
SSrd  section  of  the  2  Geo.  2,  c.  ^3,  as  a  bill  that  must  be 
delivered  a  month  before  action  brought;  upon  the  same 
principle  that  a  bill  for  business  done  at  quarter  sessions 
has  been  held  to  fall  within  the  provision  of  the  statute ; 
and,  undoubtedly,  the  general  understanding  and  practice 
in  the  profession  has  always  been,  that  where  the  attor- 

(a)  3  N.  &  M.  437.  (c)  4  Price,  279. 

(6)  3  S\vnns.  398.  (d)  9  Pr.  3^9. 

(e)  Ante,  Vol.  4,  p.  21. 
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1838.        ney's  bill  is  necessarily  to  be  delivered  under  the  statute, 
before  action   brought,    the   same  falls   also  within   the 
9,  second  branch  of  the  statute,  and  may  be  referred  to  be 

taxed.  One  objection  has  been  relied  upon  against  the 
application  of  the  statute  in  this  case,  namely,  that  there 
is  no  taxing  oflScer  of  the  Central  Criminal  Court,  whereas, 
at  the  quarter  sessions  it  is  alleged  that  there  is  a  taxing 
oflScer— the  clerk  of  the  peace.  But,  we  think,  the  clerk 
of  the  crown  in  the  Central  Criminal  Court  must  be  consi« 
dered  for  this  purpose  as  standing  precisely  in  the  same 
place  as  the  clerk  of  the  peace  at  the  quarter  sessions.  The 
clerk  of  the  peace  is  not  in  strictness  a  taxing  officer,  as 
between  the  attorney  and  client,  although  hb  duty  calls 
upon  him  to  regulate  the  charges  in  the  attorney's  bill  as 
between  the  prosecutor  and  the  county:  and,  as  he  has 
been  considered  a  taxing  officer,  there  seems  no  real  dis- 
tinction between  him  and  the  clerk  of  the  crown. 

But  we  rest  our  opinion  principally  upon  the  latter  part 
of  the  S3rd  section,  by  which,  the  judges  of  the  respective 
courts  are  required  to  "  refer  the  said  bill,  and  the  attor- 
ney's demand  thereupon  to  be  taxed,  although  no  action 
or  suit  shall  be  then  depending  in  such  court  touching 
the  same,"  for  we  think  those  words  do,  by  necessary 
impUcation,  recognise  the  authority  of  the  Court,  as  exist- 
ing before  and  at  the  time  the  statute  was  passed,  to  refer 
the  attorney's  bill  to  be  taxed  where  it  is  for  charges  at  law, 
and  where  the  attorney  has  brought  his  action  to  recover 
the  amount,  and  such  action  is  still  depending  in  the  court 
to  which  application  is  made.  We  therefore  think  the 
present  rule  must  be  discharged. 

Rule  discharged. 
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Doe  d.  Colson  v.  Roe.  ^2^538^ 

JmOOD  Y  moved  for  judgment  against  the  casual  ejector.  Special  semce 
It  was  sworn  in  the  affidavit  on  which  he  moved,  that  the  *"  ^««"«»^- 
tenant  was  keeping  out  of  the  way  to  avoid  service.  The 
deponent  went  to  the  house  sought  to  be  recovered,  and 
having  been  informed^  that  the  tenant  was  at  home,  he  put 
a  ladder  against  the  drawing-room  window  and  got  up  to 
it.  While  there,  believing  that  the  tenant  was  in  the 
room,  he  explained  at  the  window  the  nature  of  the  pro- 
ceeding, and  a  copy  was  stuck  up  on  the  door.  It  was 
submitted,  that  these  facts  entitled  the  lessor  of  the  plain- 
tiff to  a  rule  nisi. 

Coleridge,  J. — You  may  take  a  rule  nisi,  which  may 
be  served  at  the  dwelling-house,  personally  if  possible ; 
but  if  not,  then  in  the  same  way  as  the  copy  of  the  declar- 
ation was  served. 

Rule  nisi  accordingly. 


DoF.  d.  I'iMMiNs  r.  Roe. 

JlmA  YLE  Fmoved  for  judgment  against  the  casual  ejector.  Service  of  a 
The  affidavit  of  service  stated  that  the  copy  of  declaration  ^^^^^a 

the  ton  of  die 
tenant  on  the  premises,  is  sufficieni  for  a  rule  nisi  for  judgment  against  the  cuual  ejecto*',  where 
it  seems  reasonable  to  suppose  that  the  declaration  has  come  to  the  tenant's  hands. 
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bad  been  served  on  the  son  of  the  tenant  on  the  premises, 
and  that  the  son  afterwards  stated  that  bis  father  came 
home  that  night,  and  receiyed  the  declaration. 

CoLBRiDOB,  J. — ^You  may  take  a  rule  nisL 

Rule  nisi  granted. 


Judgment  ai  in 
case  of  a  non- 
suit absolute 
in  the  first  in- 
stance, after  a 
peremptory 
undertaking  to 
proceed  to  trial 
in  the  •heriflfs 
court,  unful- 
filled, may  be 
obtained. 


Willis  r.  Oaklet. 

JxlARTIN  moYed  for  judgment  as  in  case  of  a  nonsuit 
absolute  in  the  first  instance^  after  a  peremptory  under- 
taking. The  only  peculiarity  in  the  case  was,  that  the 
peremptory  undertaking  had  been  given  to  try  at  the 
Sheriff's  Court,  pursuant  to  which,  the  plaintiff  did  not 
proceed.  By  analogy  to  the  cases,  which  had  decided  that 
judgment  as  in  case  of  a  nonsuit  for  not  proceeding  to 
trial,  might  be  obtained  in  the  Sheriff's  Court,  the  defend- 
ant was  entitled  to  this  rule. 


I,  J. — I  think  you  may  hare  your 


rule. 


Rule  granted. 


A  defendant  is 
entitled  to  liis 
dischallil^under 
the  48  Geo.  3, 
c  123,  although 
he  may  have 
lieen  brought 
up  under  the 
Lords'  Act,  and 
claimed  his 
sixty  days, 
which  period 
is  anczpired. 


VeNNER  9.  OXBNHAM. 

jJO  WLING  applied  pursuant  to  the  ten  days'  notice 
required  by  1  Reg.  Gen.  H.  T.,  2  Will.  4,  s.  90  (a),  for 
the  discharge  of  the  defendant  out  of  custody,  he  having 
remained  in  execution  for  twelve  successive  calendar 
months,  in  respect  oi^  a  sum  not  exceeding  S02. 

Buii  appeared  to  shew  cause  in  the  first  instance.     He 
objected  that  the  defendant  had  been  brought  up  at  the 


(a)  Ante,  Vol  1,  p.  195. 
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instance  of  the  plaintiff  under  the  Lords'  Act|  and  had  183S. 
claimed  sixty  days,  and  that  period  had  not  expired,  and 
therefore  the  defendant  could  not  be  entitled  to  his  dis- 
charge. In  the  case  of  Ex  parte  White  (a),  it  was  held 
that  a  defendant  was  entitled  to  his  discharge,  under  this 
act,  although  he  had  been  brought  up  under  the  Lords' 
Act,  and  the  sixty  days  claimed  had  expired.  Here,  how- 
eTer,  as  they  had  not  expired,  that  case  could  not  be  con- 
sidered as  an  authority  in  favour  of  the  present  appli- 
cation. 

DowRngf  contrcl,  submitted  that  the  fact  of  the  sixty 
days  having  expired  or  not,  could  make  no  difference  in 
the  defendant's  rights.  The  case  of  Ex  parte  White  was 
a  much  stronger  one  than  the  present.  There,  the  sixty 
days  having  expired,  and  the  schedule  required  by  the 
statute  not  having  been  delivered,  the  defendant  was 
liable  to  be  transported  for  seven  years.  The  Court  how- 
ever, were  of  opinion,  that  the  defendant  was  entitled  to 
his  discharge.  Whatever  the  defendant's  delinquency 
might  be  with  respect  to  other  statutes,  she  was  clearly 
entitled  by  the  express  language  of  the  48  Geo.  S,  c  123, 
to  her  discharge,  in  respect  of  the  debt  of  SO/.,  for  which, 
she  had  remained  in  execution  twelve  successive  calendar 
months. 

CoLERiDOE,  J. — I  see  no  distinction  between  the  pre- 
sent case  and  that  of  Ex  parte  White.  The  defendant  is 
therefore  entitled  to  her  discharge. 

Rule  aboslute. 

(a)  Ante,  Vol.  1,p.66. 
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**  Costs  of 
issues"  include 
costs  of  the 
trial  of  them. 

Costs  of  op- 
posing an  un- 
successful ap- 
plication for  a 
new  trial,  are 
costs  in  the 
cause. 

If  an  appli- 
cation to  take 
money  out  of 
court  is  granted, 
and  tlie  rule 
is  silent  as  to 
costs,  the  suc- 
cessful party 
is  entitled  to 
the  costs  of  the 
application. 


Eyre,  Gent,  one  &c.  r.  Edward  Thorpe. 

(Be/ore  the  Four  Judges.) 

JjIR.  eyre  applied  in  person  for  a  review  of  the 
Master's  taxation,  under  the  following  circumstances. 

In  1831,  that  gentleman  recotered  a  judgment  against 
the  defendant  Edward  Thorpe  for  his  bill  of  costs,  and  sued 
out  a  fieri  facias  thereon  indorsed  to  levy  310/.,  by  virtue 
of  which,  the  sheriff  of  Bucks  seized  certain  crops  of  com 
and  hay  and  other  effects  to  the  amount  claimed.  After 
the  judgment,  and  before  the  seizure,  the  defendant  Ed- 
ward Thorpe  took  the  benefit  of  the  Insolvent  Debtors' 
Act,  and  one  William  Thorpe  was  appointed  his  assignee. 
Shortly  after  the  seizure  by  the  sheriff,  William  Thorpe 
claimed  the  crops  in  his  own  right,  and  the  other  effects 
as  assignee ;  whereupon  the  sheriff  applied  to  the  plain- 
tiff Eyre,  for  an  indemnity,  which  was  refused.  An 
indemnity  was  then  required  from  William  Thorpe,  and 
ultimately  given  by  him.  The  sheriff  was  now  ruled  by 
Eyre  to  return  the  fieri  facias,  which  he  did,  by  stating  the 
seizure  of  the  crops  and  other  effects  as  above  mentioned, 
and  the  claim,  and  that  the  other  effects  produced  the  sum 
of  57/.  IOj.  The  sheriff  at  the  same  time  offered  the  57/.  10s. 
to  Eyre,  who  refused  to  accept  it.  In  Hilary  Term,  183S, 
therefore,  the  sheriff  obtained  a  rule  calling  upon  the 
plaintiff  and  William  Thorpe  to  shew  cause  why  he  should 
not  be  at  liberty  to  bring  the  57/.  lOs.  into  court.  And  on  the 
rule  coming  on  to  be  argued,  the  Court  ordered  the  same 
to  be  brought  into  court  as  prayed,  to  abide  the  event  of 
the  following  issues,  in  which  William  Thorpe  was  named 
plaintiff,  and  Eyre  defendant: — First,  whether  the  crops 
taken  under  the  execution  were  the  property  of  the 
original  defendant,  Edward  Thorpe,  at  the  time  of  the 
execution.  Secondly,  whether,  in  respect  of  the  other 
effects,  Eyre*s  judgment  was  valid  as  against  the  creditors 
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of  Edward  Thorpe.  The  issues  were  tried  at  the  Spring  1888. 
Assizes  for  Bucks,  in  18SS,  and  verdicts  on  both  found 
for  the  plaintiff;  William  Thorpe.  In  May,  1833,  William 
Thorpe,  the  plaintiff*  in  the  issues,  died,  and  in  October 
following,  administration  of  his  personal  estate  and  effects 
was  granted  to  one  Hannah  Dickinson  and  one  George 
Thorpe.  In  Hilary  Term,  1834,  Eyre,  the  defendant  in 
the  issues,  obtained  a  rule  for  a  new  trial  which  was  silent 
as  to  costs.  In  June,  1834,  George  Thorpe  was  appointed 
assignee  of  the  insolvent  and  original  defendant,  Edward 
Thorpe.  In  November,  1834,  Hannah  Dickinson,  toge- 
ther with  her  husband,  and  George  Thorpe,  were,  by 
rule  of  Court,  appointed  plaintiffs  in  the  room  of  William 
Thorpe,  deceased.  At  the  Spring  Assizes,  1835,  the  cause 
was  taken  down  again  and  made  a  remanet.  At  the  Sum- 
mer Assizes,  1835,  the  cause  was  tried,  when  the  first  issue, 
as  to  the  crops,  was  found  for  Eyre,  the  defendant,  and  the 
second  issue,  as  to  the  other  effects,  for  the  plaintiffs. 
In  Michaelmas  Term,  1835,  Eyre  obtained  a  rule  nisi 
for  a  new  trial,  which,  in  Easter  Term,  1837,  was  dis- 
charged. 

Between  the  25th  and  30th  of  May,  1837,  the  follow- 
ing correspondence  took  place  between  the  solicitor  for 
the  plaintiff's  and  the  defendant  Eyre's  agent : — 

"  Dear  Sir  "  Chancery  Lane,  25th  May,  1837. 

**  Will  your  client  consent  to  the  money  paid  into  court 
by  the  sheriff*  being  paid  over  to  the  plaintiff's ;  and  will  he 
also  consent  to  pay  the  costs  of  our  appearing  upon  the 
sheriff's  rules,  and  that  his  judgment  be  vacated? 

"  Yours  truly, 

"  Mr.  Miller.  "  Henry  C.  Chilton." 

''  Dear  Sir,  "  Chancery  Lane,  29th  May,  1837. 

''  Unless  I  receive  your  client's  determination,  I  must 
instruct  counsel  to  apply  to  the  Court,  to  prevent  losing  the 
term.  "  Yours  truly, 

"  Mr.  Miller.  "  Henry  C.  Chilton." 
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1888.  *'  Dear  Sir,  "  80th  May. 


Etre 


"  Mr.  Eyre  has  instructed  me  to  say,  in  answer  to  your 

v!"        letter  of  the  25th  of  May,  that  he  will  consent  to  the 

HORPB.      money  paid  into  court  by  the  sheriff,  being  paid  oyer  to 

the  plaintiffs  to  the  use  of  the  assignee  of  Edward  Thorpe, 

but  he  will  consent  to  the  payment  of  no  costs, 

♦•  Yours  trulyi 
<<  Mr.  Chilton.  **  Thomas  Miller.** 


In  consequence  of  Mr.  Eyre's  refusal  to  pay  any  costs, 
the  plaintiffs,  on  the  2nd  o(  June,  1837,  obtained  the  fol- 
lowing rule: — 

"  It  is  ordered  that  the  plaintiff^,  upon  notice  of  this 
rule  to  him  or  his  agent,  shall  upon  &c  shew  cause  why 
the  sum  of  67/.  10s.,  paid  into  court  by  the  sheriff*  of  the 
county  of  Bucks,  should  not  be  paid  out  of  court  to  the 
plaintiffs  in  the  feigned  issues  directed  to  be  tried  by  this 
Court,  and  why  the  costs  of  the  last  trial  of  the  said 
feigned  issues,  and  of  the  last  application  made  by  the 
plaintiff*  for  a  new  trial,  as  also  the  costs  of  the  appearance 
upon  the  sheriff's  rules,  and  of  this  application,  to  be 
respectively  taxed  by  the  Master,  should  not  be  paid  by 
the  plaintiffto  the  plaintiffs  in  the  feigned  issues,  upon  the 
motion  of  Mr.  Andrews.** 

This  rule  came  on  to  be  argued  on  the  9th  of  June, 
when  the  Court,  after  hearing  Mr.  Eyre  in  person,  and 
Mr.  Andrews  for  the  plaintiffs  in  the  issues,  was  pleased  to 
order  as  follows : — 

**  It  is  ordered  that  the  sum  of  57/.  10^.,  paid  into  court 
pursuant  &c.  by  the  sheriff  of  the  county  of  Bucks,  be 
paid  out  of  court  to  the  plaintiff  in  the  feigned  issues,  and 
it  is  referred  to  the  Master  to  tax  the  plaintiffs  their  costs 
of  appearing  upon  the  sheriff"s  rules  obtained  in  this 
cause,  which  costs,  when  taxed,  shall  be  paid  by  the 
plaintiff*  to  the  plaintiffs  in  the  said  feigned  bsues,  or  to 
their  attorney :  and  it  is  further  ordered,  that  the  Master 


Eykk 

V. 
TUORPB. 


TRINITY  TERM,  1  VICT.  771 

shall  tax  the  costs  of  the  issues  in  the  last  trial  in  the  usual        1838. 
mafiner." 

In  pursuance  of  this  rule  the  Master  taxed  for  the 
plaintiffs  in  the  issues  thus: — 1.  Their  costs  of  appearing 
on  the  sheriff's  rules  as  directed.  2.  Their  costs  of  *'  the 
issues  in  the  last  trial"  in  the  "  usual  manner"  as  directedi 
including  the  costs  of  the  trial*  S.  Their  costs  of  opposing 
Eyre's  last  rule  for  a  new  trial,  which  was  discharged  in 
Easter  Term,  1837,  as  above  stated.  4.  Their  costs  of 
the  application. 

Eyre  objected  to  this  taxation  on  three  grounds: — 

first,  that  the  Master  ought  not  to  have  allowed  the  costs 

of  the  last  trial,  but,  on  the  contrary,  should  have  limited 

his  taxation  to  the  costs  of  the  pleadings  only ;  secondly, 

that  he  ought  not  to  have  allowed  the  plaintiffs'  costs  of 

opposing  Mr.  Eyre's  last  application  for  a  new  trial  not* 

withstanding  his  rule  was  discharged ;  thirdly,  that  the 

Court,  when  pronouncing  the  rule  in  question,  expressly 

refused  to  give  the  plaintiffs  in  the  issues  the  costs  of  the 

application. 

Cur.  adv.  vult 

Lord  Denman. — We  think  that  the  Master's  taxation 
was  right.  It  has  been  decided  in  several  cases,  that  the 
words  ''costs  of  issues"  include  the  costs  of  the  trial 
also.  Mr.  Eyre  having  failed,  it  was  proper  to  allow  the 
costs  of  opposing  the  unsuccessful  application  for  a  new 
trial,  as  costs  in  the  cause  in  the  usual  manner.  The  rule 
absolute  is  silent  as  to  the  costs  of  the  application,  but  the 
plaintiffs  were  clearly  entitled  to  them  as  costs  in  the 
cause  also,  for  Eyre,  by  rejecting  his  opponent's  proposal, 
compelled  them  to  apply  again  to  the  Court  for  its  further 
directions,  not  only  as  regarded  the  taxation  of  costs 
generally,  but  also  as  to  the  payment  of  the  money  out  of 
Court.  The  plaintiffs  virtually  sustained  the  whole  of 
their  rule  nisi.     Mr.  Eyre  will  therefore  take  no  rule. 

Rule  refused. 
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Isinc  joiDed 
in  Micbaelmai 
Vacation  in  a 
oouDtry  cause, 
and  notice  of 
trial  not  given 
for  the  ensuing 
assiiet,  it  ts  too 
early  to  moTC 
for  Judgment 
as  in  case  of  a 
nonsuit  in 
Easter  Term 
following. 


Harrison  v.  Williams. 

r  •  WILLIAMS  shewed  cause  against  a  rale  nisi,  ob- 
tained by  R.  V.  Richards  for  judgment  as  in  case  of  a  nonsuit. 
It  was  a  country  cause.  Issue  was  joined  on  the  14ch  of 
December,  and  no  notice  of  trial  was  given  for  the  Spring 
Assizes.  The  motion  for  judgment,  as  in  case  of  a  non- 
suit, was  applied  for  in  Easter  Term.  The  application,  it 
was  contended,  was  too  early,  and  the  case  o{  Apperley  ▼• 
Morse  (a)  was  cited,  wliere  it  was  held,  that  if  issue  is 
joined  in  a  country  cause  in  Michaelmas  Term,  and  no 
notice  of  trial  is  given,  it  is  not  too  early  to  move  for  judg- 
ment as  in  case  of  a  nonsuit  in  the  following  Easter  Term. 
There,  the  defendant  was  entitled  to  a  rule  for  judgment 
as  in  case  of  a  nonsuit,  because  the  issue  was  joined  in 
Michaelmas  Term,  whereas,  here,  the  issue  was  not  joined 
until  Michaelmas  Vacation.  That  case  mu^t  therefore  be 
considered  as  an  authority  against  the  present  applica- 
tion. 


R.  V.  KichardSf  in  support  of  the  rule,  cited  Evans  v. 
Barnard  (6),  which  must  be  considered  as  in  conformity 
with  the  case  of  Apperley  v.  Morse.  The  case  of  Evans 
V.  Barnard  was  overruled  by  that  of  Smith  v.  Miller  (c); 
Apperley  v.  Morse  must  consequently  be  considered  as 
overruled. 

Williams,  J. — That  case  did  not  overrule  the  previous 
case,  but  decided  that  two  assizes  need  not  in  all  cases  go 
by,  before  the  rule  for  judgment,  as  in  case  of  a  nonsuit, 
is  moved  for. 


R.  V.  Richards  supported  the  rule,  and  cited  Robinson 
(a)  Ante,  p.  506.  {h)  Id.,  p.  367.  (c)  Id.,  p.  154. 
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y.  Taylor  (a)  and  H'ittiams  v.  Edwards  (6).     From  these        1838. 


Harrison 


cases,  it  seemed  that  no  difference  existed  in  the  time  at 
which  the  rule  could  be  obtained,  whether  issue  was  joined  «. 

in  a  particular  term,  or  in  the  vacation  following. 

Cur.  adv.  vult. 


Williams,  J. — This  was  a  motion  for  judgment  as  in 
case  of  a  nonsuit  made  in  Easter  Term  last.  Issue  was 
joined  in  December,  and  no  notice  of  trial  given  in  the 
Hilary  Term  following;  and  the  question  is,  whether  the 
motion  was  made  too  soon.  It  was  made,  I  believe,  in  con* 
sequence  of  my  having  decided  that  where  issue  was  joined 
in  Michaelmas  Term,  the  motion  may  be  made  in  the  Eas- 
ter Term  immediately  after.  The  cases  seemed  to  me  to  be 
involved  in  some  doubt,  how  far  two  entire  terms  should  not 
intervene  between  issue  joined  and  the  motion.  After  a 
good  deal  of  consideration  of  those  cases,  however,  and 
much  inquiry  made  by  the  Masters  amongst  themselves  and 
the  officers  of  the  other  courts,  I  came  to  the  decision  above 
mentioned,  chiefly  upon  the  authority  of  a  decision  of  my 
Brother  Litiledale  expressly  in  point.  The  motion  was 
made  soon  after  in  a  case  where  a  still  shorter  interval  bad 
elapsed  since  the  issue  was  joined.  A  distinction  between 
the  cases  might  perhaps  be  made,  either  on  the  ground 
that  the  issue  joined  in  vacation  must  be  considered  as  of 
the  ensuing  term,  or  that  when  issue  is  so  joined,  the 
plaintiff  ought  not  to  be  driven  so  speedily  to  give  notice 
of  trial.  But  probably,  in  matters  of  mere  regulation  and 
practice,  the  best  and  safest  course  is  to  consider  what  has 
been  done,  as  the  rule  for  what  ought  to  be  done  after- 
wards ;  and  as  I  can  find  no  case,  in  which,  under  the 
circumstances,  this  motion  was  successfully  made,  and  none 


(a)  Ante,  Vol.  5,  p.  518.  '    {b)  1  C.  M.  &  R.  583. 
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Harrison 
Williams. 


such  has  been  suggested,  I  do  not  think  I  am  warranted 
in  originating  what,  so  far  as  I  know,  is  a  new  practice,  and 
that,  therefore,  in  this  case  the  rule  must  be  discharged* 

Rule  discharged. 


A  plaintiff,  who 
oblains  an  order 
for  amending 
his  writ,  it  not 
obliged  to  draw 
it  up;  and  if  he 
gives  notice  of 
abandoning  the 
order  mnd  the 
writ,  and  the 
defendant  after* 
wards  appear*, 
a  Judgment  of 
non  pros.,  for 
not  declaring, 
is  irregular. 


Solly  r.  Richardson. 

./C.  V.  RICHARDS  shewed  cause  against  a  rule  nisi 
obtained  by  Buttf  for  setting  aside  a  judgment  of  non  pros* 
on  the  ground  of  irregularity.  The  facts,  as  they  ap- 
peared from  the  affidayits,  were  these.  On  the  Slst  of 
November,  1837,  a  writ  of  summons  was  sued  out;  on  the 
29th  of  November,  the  defendant  applied  by  summons  to 
a  Judge  at  chambers,  to  set  aside  the  writ  for  irregularity. 
The  ground  of  the  application  was,  that  the  defendant 
had  been  sued  by  a  wrong  Christian  name.  On  attending 
the  summons,  an  order  by  the  Judge,  before  whom  it  was 
heard,  was  made  for  amending,  on  payment  of  costs,  the 
writ  as  to  the  point  which  formed  the  ground  of  objection. 
The  attorney,  however,  declined  drawing  up  an  order  for 
this  amendment,  abandoned  his  writ,  and  gave  notice  to 
the  defendant's  attorney  of  what  he  had  done.  He  after- 
wards sued  out  a  fresh  writ  in  the  Court  of  Exchequer 
for  the  same  cause  of  action.  The  notice  of  abandon- 
ing the  order  and  writ  was  given  on  the  1st  of  December, 
and  on  the  7th  of  the  same  month  the  defendant  took  out 
a  summons  to  rescind  the  order,  which  the  plaintiff  had 
obtained  for  amending  the  writ.  The  defendant  then  en- 
tered an  appearance  to  the  writ.  On  the  9th  of  February 
following,  his  attorney  gave  notice  to  the  plaintiff,  that 
unless  the  costs  due  pursuant  to  the  order  of  the  Judge 
for  the  amendment  of  the  writ  were  paid,  judgment  of 
non  pros,  would  be  signed  for  want  of  a  declaration.  The 
costs  were  not  paid,  and^  judgment  of  non  pros,  was  signed. 
To  set  aside  this  non  pros.,  the  present  rule  was  obtained. 


Solly 


Richardson. 
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Richards  submitted  that  the  plaintiff  could  not  abandon        1838. 

bia  order  for  amending  bis  writ,  costs  having  been  incurred. 

If  no  costs  had  been  incurred,  it  might  be  that  he  was  V, 

entitled  to  abandon  his  order.     But  here,  some  costs  had 

been  incurred,  for  the  defendant  was  compelled  to  apply 

in  order  to  set  aside  the  writ. 

Buti,  in  support  of  the  rule,  contended  that  it  was  not 
obligatory  on  the  plaintiff  to  act  on  the  order  which  he  had 
obtained  for  amending.  The  plaintiff  put  the  defendant 
to  no  costs,  but  gave  the  defendant  notice  that  nothing 
would  be  done  on  the  order.  Before  appearance,  it  was 
quite  clear  that  the  plaintiff  might  abandon  his  writ,  if  no 
costs  were  incurred,  and  here  none  were  incurred,  unless 
the  amendment  was  made,  but  that  was  not  done. 

Cur.  adv.  vult. 

Williams,  J. — ^This  was  a  motion  to  set  aside  a  judg* 
ment  of  non  pros,  for  irregularity,  undet  the  following  cir- 
cumstances. The  plaintiff  had  sued  out  a  writ  against 
the  defendant  in  a  wrong  name;  whereupon,  the  latter 
took  out  a  summons  calling  upon  the  plaintiff  to  shew 
cause  why  the  writ  should  not  be  set  aside  for  that  defect. 
Upon  the  hearing  of  that  summons,  the  plaintiff  obtained 
leave  to  amend  the  writ  upon  payment  of  costs :  the  plain- 
tiff,  however,  did  not  think  fit  to  draw  up  an  order,  but 
declined  so  to  do,  and  in  lieu  thereof  gave  notice  to  the  de- 
fendant, before  the  latter  had  appeared,  that  he  (the  plain- 
tiff} had  abandoned  the  said  suit,  and  would  not  proceed 
thereon,  and  required  the  defendant  not  to  appear.  The 
defendant  however,  considering  that  what  had  been  ordered 
about  the  amendment  of  the  writ  must  be  taken  to  have 
been  actually  done,  entered  an  appearance,  and  signed 
judgment  for  want  of  a  declaration ;  and  the  question  is^ 
whether  he  was  right  in  so  doing.    It  seems  to  me,  that 

F  F  F 
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Solly 

o. 

Richardson. 


be  clearly  was  not : — The  order  until  drawn  up  amounted 
to  nothing;  and  the  plaintiff  might  equally  forego  the 
benefit  of  that  as  of  any  thing  else  done  or  ordered  in  his 
favour.  The  defendant,  therefore,  could  not  compel  the 
plaintiff,  who  had  chosen  to  adopt  another  course,  to  pro- 
ceed upon  the  order ;  nor  was  he  entitled  to  treat  it  as 
being  in  force,  and  to  consider  the  amendments,  which 
upon  certain  terms  might  have  been  ihade,  as  actually 
made.  Upon  this  short  ground,  I  think  that  what  the  de- 
fendant has  done  was  wrong,  and  that  the  rule  must  there- 
fore be  made  absolute. 

Rule  absolute,  for  setting  aside  the  judgment 
of  non  pros,  with  costs. 


A  mtndamuB 
will  not  lie  to 
the  mere  public 
depositaries  of 
money,  com- 
manding the 
payment  by 
them  of  a  sum 
in  grou. 

A  mandamus 
will  not  lie  to 
the  Crown  or 
its  setTants, 
strictly  as  suchi 
commanding 
it  or  them  to  pay 
oyer  money  in 
its  or  their 
possession  in 
liquidation  of 
claims  on  the 
drown. 


In  the  matter  of  Clement  de  Bode,  Baron  ds  Bode. 

JtM^ILL  (with  whom  was  Manning)  moved  for  a  rule  call- 
ing upon  the  Lords  of  the  Treasury  to  shew  cause  why 
a  writ  of  mandamus  should  not  issue  to  theoi  commanding 
them  to  pay  the  amount  of  the  surplus  paid  by  the  Com- 
missioners of  Deposit  mentioned  in  59  Geo.  3,  c.  31,  to  the 
Lords  of  the  Treasury,  or  so  much  thereof  as  may  be 
suflScient  to  indemnify  the  Baron  de  Bode  for  the  loss  of 
immovable  property  in  Lower  Alsace,  in  France,  unduly 
confiscated  by  the  French  authorities,  to  the  said  Baron 
de  Bode. 

This  motion  was  founded  upon  an  affidavit  stating  the 
following  facts : — 

The  Baron  is  the  eldest  son  of  the  late  Baron  Charles 
de  Bode,  who  was  born  at  the  family  estate  of  Neuhof, 
in  the  bishopric  of  Fulda ;  was  a  baron  of  the  empire,  and 
colonel  of  the  German  regiment  of  infantry  of  Nassau- 
Saarbruck,  in  the  service  of  Louis  XYL,  king  of  France, 
by  Mary  his  late  wife,  daughter  of  Thomas  Kynnersley, 
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Esq.,  of  Loxley  Park,  in  the  county  of  StaflTord.  Baron  1838. 
Clement  was  born  at  Loxley  Park,  23rd  of  April,  1777,  ^"^  ^ 
and  was  baptized  at  Uttoxeter.  For  many  centuries  before,  Baron  de  Booe. 
the  lordship  of  Sultz  formed  the  principal  part  of  the 
barony  of  Fleckenstein,  in  Lower  Alsace ;  has  been  an 
ancient  fief;  descendible  only  in  the  direct  male  line ;  not 
liable  to  alienation  or  incumbrance  ;  held  immediately  un- 
der the  empire,  though  a  fief  de  protection,  of  which  the 
electors  of  Cologne  were  the  lords- protectors,  who,  how- 
ever, had  no  interest  in  the  fief,  except  the  right  to  re- 
quire, and  the  obligation  to  afford,  a  stipulated  military 
assistance  to  each  other,  with  the  right  of  appointing  a 
new  line  of  feudatories  upon  the  failure  of  issue  male.  In 
1720,  upon  the  extinction  of  the  male  branch  of  tlie  barons 
of  Fleckenstein,  investiture  of  this  fief  was  granted  by  the 
then  Elector  to  Hercules  Meriadec,  Prince  of  Rohan- 
Soubire.  In  1786,  upon  the  death  of  the  last  male  de- 
scendant of  this  prince.  Baron  Charles  de  Bode  obtained 
the  investiture  of  the  fief,  for  which  he  paid  a  large  sum 
of  money,  partly  constituted  of  the  fortune  of  his  said 
wife,  remitted  from  England  for  that  purpose,  by  way  of 
customary  acknowledgment  or  douceur,  in  respect  of  the 
grant  of  such  investiture.  This  grant  being  formally  rati- 
fied by  the  Chapter  of  Cologne,  investiture  was  given  by 
the  ofiicers  of  the  Elector  to  Baron  Charles  as  the  first 
taker  and  feudatory  for  his  life,  and  to  Baron  Clement, 
jointly  with  his  father,  as  next  in  succession  in  the  fief. 

Previously  to  the  peace  of  Westphalia,  the  provinces  of 
Upper  and  Lower  Alsace  formed  part  of  the  German 
Empire^  and  were  presided  over  by  hereditary  officers 
called  Landgraves,  which  Landgraves  were  the  territorial 
lords  under  the  emperor  and  empire  over  certain  districts 
within  their  respective  landgraviates^  but  had  no  authority, 
jurisdiction,  or  seignory  over  the  free  imperial  towns,  or 
over  the  lands  held  by  the  barons  of  Fleckenstein,  or  by 
other  members  of  the  immediate  nobility  of  the  empire 
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1838.        whose  fiefs  were  situate  within  the  ambit  of  the  said  land- 

"  graviates,  except  that  the  provincial  prefecture  of  the  ten 

Baron  de  Bode,  free  imperial  towns  situate  in  Lower  Alsace  (called  also 

the  prefecture  of  Hayenau)  was  held  concurrently  with 
the  landgraTiate  of  that  proTince,  to  which  provincial 
prefecture  the  property  of  and  in  certain  villages  was  an- 
nexed. The  Emperor  of  Germany  and  King  of  France, 
who  had  long  been  at  war,  were  parties  to  the  peace  of 
Westphalia,  and  at  the  time  of  the  negotiation  for  the 
said  peace,  the  Archduke  Ferdinand  Charles,  of  Inn- 
spriick,  held  for  his  life  the  landgraviates  of  the  Upper 
and  Lower  Alsace,  and  the  provincial  prefecture  of  the 
said  ten  imperial  towns,  the  inheritance  thereof  belonging 
to  the  House  of  Austria. 

By  the  treaty  of  Munster  which  treaty  formed  part  of  the 
peace  of  Westphalia,  the  Emperor  of  Germany,  for  him- 
self and  for  the  House  of  Austria,  and  also  the  empire, 
ceded  to  France  all  the  rights  which  they  bad  in  the 
Landgraviates  of  Upper  and  Lower  Alsace,  and  in  the 
said  provincial  prefecture,  and  in  the  villages  and  other 
rights  which  were  dependencies  to  the  said  prefecture, 
such  landgraviates,  prefecture,  villages,  and  rights  to  be 
incorporated  with  the  crown  of  France,  with  all  jurisdiction^ 
subject,  however,  to  an  express  proviso  that  France  should 
be  bound  to  leave  the  barons  of  Fleckenstein  and  all  the 
nobility  of  Lower  Alsace,  and  also  the  ten  imperial  towns 
in  the  liberty  and  possession  they  had  enjoyed  theretofore 
as  immediately  dependant  upon  the  empire  ;  so  that,  the 
said  king  should  not  claim  any  royal  superiority  over  them, 
but  should  rest  content  with  the  rights  which  bad  belonged 
to  the  House  of  Austria,  and  which,  by  that  treaty  of  paci* 
fication,  were  yielded  to  the  crown  of  France,  but  without 
prejudice  to  the  sovereignty  acquired  by  France  under 
that  treaty  in  that  which  had  belonged  to  the  bouse  of 
Austria. 

By  the  treaty  of  peace  concluded  at  Nimeguen  in  1679, 
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between  the  empire  and  France,  under  the  mediation  and        1838. 
guarantee  of  England,  it  was  stipulated  that  the  provisions  ^"^^ 

of  the  treaty  of  Munster  should  remain  in  as  full  force  as  Baron  de  Bode. 
if  inserted  word  for  word  in  the  said  treaty  of  Nimeguen. 
A  similar  ratification  was  included  in  the  treaty  of  Rys- 
wick  in  1697,  and  in  that  of  Paris  in  1763,  and  again  in  the 
treaty  of  Versailles  between  England  and  France  in  1783. 

In  1791 ,  the  late  Baron  Charles  de  Bode,  being  alarmed 
at  the  disturbances  which  had  broken  out  in  France,  and 
being  desirous  that  Sultz  should  vest  immediately  in  pos- 
session in  Baron  Clement,  his  eldest  son,  made  a  public 
cession  of  all  his  rights  in  the  said  property,  in  the  pre- 
sence of  the  burghers  and  vassals  of  Sultz,  in  the  name  of 
Baron  Clement,  then  only  fourteen  years  of  age,  in  whose 
name  the  late  Baron  from  thenceforward  administered  and 
governed  the  said  lordship  of  Sultz. 

In  the  beginning  of  October,  1793,  both  left  their  resi- 
dence at  Sultz,  and  took  refuge  in  the  Austrian  army ;  and 
on  the  10th  of  that  month  it  was  decreed  by  the. depart- 
ment of  the  Lower  Rhine,^  in  public  session,  that  the  indi- 
viduals thereinafter  named  should  be  declared  emigrants, 
and  that  all  their  property  should  be  confiscated  in  order 
to  its  being  sold  or  aliened,  agreeably  to  the  provisions  of 
the  laws  relating  to  emigrants.  The  list  of  the  names 
subjoined  to  the  said  decree  were  as  follows : — 

*'J.  Amann,  N.  N.,  deux  freres  de  Seltz  Bode, 
de  Sultz,** 

after  which  followed  other  names.  In  pursuance  of  this 
decree  Sultz  was  seized  by  the  persons  then  exercising 
the  powers  of  government  in  France,  and  thenceforward 
treated  as  national  property.  Part  thereof  was  afterwards 
sold  under  the  authority  of  the  French  government,  and 
the  residue  continued  in  its  possession  until  the  restoration 
of  the  Bourbons  in  1814. 

Baron  Charles  died  in  Russia  in  1797. 
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1838.  By  the  4th  additional  article  of  the  definitive  treaty  of 

"     "  peace  between  England  and  France  concluded  on  the  30th 

Baron  de  Bode.  May,  1814,  it  was  Stipulated,  that  immediately  after  the 

ratification  of  that  treaty,  the  commissioners  mentioned  in 
the  2nd  additional  article  of  it  should  undertake  the  ex- 
amination of  the  claims  of  British  subjects  upon  the  French 
government,  for  the  value  of  property  movable  or  immov- 
able unduly  (indiiment)  confiscated  by  the  French  author- 
ities, as  also  of  the  total  or  particular  loss  of  the  debts 
due  to  them  or  other  property  unduly  detained  under 
sequestration  subsequently  to  1792. 

By  the  definitive  treaty  of  peace  between  Great  Britain 
and  France,  signed  on  the  ^th  of  November,  1815,  it 
was  stipulated,  that  two  conventions  added  to  the  treaty 
should  have  the  same  force  and  effect  as  if  inserted 
therein.  In  one  of  these  conventions,  entitled  Convention, 
No.  7,  it  was  provided,— Article  L,  that  British  subjects 
having  claims  against  the  French  government,  who,  in 
contravention  of  the  2nd  article  of  the  treaty  of  commerce 
of  1786,  and  subsequently  to  the  1st  of  January,  I79S,  had 
suffered  in  consequence  of  confiscation  or  sequestration 
decreed  in  France,  and  their  heirs  or  assigns,  subjects  of 
his  Britannic  Majesty,  should  be  indemnified  and  paid 
after  their  credits  should  have  been  recognised  as  legiti- 
mate, and  the  amount  thereof  should  have  been  fixed. 

The  5th  article  of  the  convention  contains  the  regula- 
tions by  which  the  amount  due  to  British  claimants,  in 
respect  of  immovable  property,  was  to  be  ascertained.  By 
the  9th  article,  a  capital  producing  an  interest  or  annuity 
of  3,500,000  francs,  to  be  inscribed  in  the  great  book  of 
the  public  debt  of  France,  was  provided  as  a  guarantee 
fund  for  such  claimants,  with  a  proviso,  that  if  that  amount 
should  prove  insuflicient,  further  sums  should  be  furnished 
to  the  extent  of  the  claims  (a).    By  the  ISth  article,  the 

(a)  This  unlimited  liability  on      fixed  additional  sum  In  full.  Vide 
the  part  of  France  was  afterwards     post, 
commuted  for  the  payment  of  a 
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period  of  three  calendar  months  was  allowed  to  claimants        1838. 
resident  in  Europe,  to  present  their  claims,  and  the  13th         7*^*^ 

In  re 

and  14th  articles,  directed  the  mode  in  which  the  claims  Baron  de  Bode. 
should  be  examined*  By  the  2nd  article  of  the  said 
treaty  of  commerce  of  17S6,  it  was  declared,  that  to  secure 
from  thenceforth  the  intercourse  and  friendship  between 
the  subjects  of  their  majesties,  and  in  order  that  their 
good  understanding  should  be  protected  from  all  molesta- 
tion or  disturbance,  it  had  been  agreed,  that  if  at  any  time 
any  misunderstanding,  interruption  of  friendship,  or  rup- 
ture should  arise  between  the  two  Crowns,  the  subjects  of 
each  party  residing  in  the  territories  of  the  other,  should 
be  allowed  to  continue  their  residence,  and  their  business, 
without  being  in  any  manner  disturbed,  so  long  as  they 
should  conduct  themselves  peaceably,  and  should  do 
nothing  contrary  to  the  laws.  And  that  in  case  their 
conduct  should  render  them  suspected,  and  the  respective 
governments  should  find  themselves  obliged  to  order  them 
to  withdraw  themselves,  there  should  be  granted  to  them 
for  that  purpose,  a  term  of  twelve  months  to  enable  them 
to  withdraw  themselves  with  their  property.  All  British 
subjects  who  have  been  indemnified  for  losses  of  immova- 
ble property,  were  placed  on  the  list  of  emigrants,  and 
such  property  was  confiscated  by  the  mere  fact  of  their 
names  being  so  placed,  without  any  act  denoting  that  they 
were  British  subjects.  Out  of  the  thirteen  British  claimants, 
indemnified  in  respect  of  immovable  property,  all  but  one 
had  been  naturalised  in  France.  In  December,  1816, 
Mackenzie,  Newnham,  Hammond,  Morier,  and  Drum- 
mond,  were  appointed  commissioners  of  liquidation,  arbi- 
tration, and  deposit,  for  the  purpose  of  carrying  the  con- 
vention into  effect,  on  the  part  of  Great  Britain.  On 
the  19th  of  January,  1816,  the  British  commissioner  not 
having  arrived  in  Paris,  the  baron  presented  his  claim  to 
the  Duke  de  Richelieu,  then  prime  minister  and  minister 
of  foreign  affairs  in  France,  to  be  transmitted   to  the 


782  CA8E8  IN  THE  PRACTICE  COURT,   Q.  B. 

1838.        mixed  commission,  but  this  the  duke  omitted  to  do,  under 
T*"*^  An  impression,  that  as  the  baron's  father  was  a  German, 

In  re 

Buon  de  BooE.  he,  though  bom  in  Enghind,  was  not  entitled  to  be  con- 
sidered as  a  British  subject,  and  at  the  expiration  of  the 
three  months  allowed  for  the  presentation  of  claims,  on  the 
20th  of  February,  1816,  the  list  of  claimants  was  made  up, 
without  containing  the  baron*s  name.  After  the  objection, 
with  respect  to  the  baron's  nationality,  had  been  obviated 
by  an  opinion  given  by  Sir  Samuel  Romilly,  the  British 
commissioner  neglected  to  insert  the  baron's  name,  as  had 
been  done  in  other  cases,  in  consequence  of  a  misappre- 
hension on  the  part  of  the  British  commissioners,  as  to 
the  situation  of  Alsace,  which  they  supposed  to  have 
formed  no  part  of  the  French  territory  before  the  revolu- 
tion. In  April,  1818,  by  another  convention  between  Great 
Britain  and  France,  for  the  final  arrangement  of  the  claims 
of  British  subjects  upon  the  French  government,  it  was 
agreed,  that,  in  order  to  effect  the  payment  and  entire 
extinction  of  the  capital  and  interest  due  to  British  sub- 
jects, there  should  be  inserted  in  the  great  book  of  the 
public  debt  of  France  a  perpetual  annuity  of  three  millions 
of  francs.  Upon  the  negotiations  which  terminated  in 
this  convention,  the  sum  thus  granted  by  France  as  a 
final  arrangement  of  British  claims,  was  increased  for  the 
specific  purpose  of  providing  for  the  loss  sustained  by  the 
Baron  of  his  property  at  Sultz.  By  59  Geo.  3,  cap.  SI, 
after  reciting  the  appointment  of  Mackenzie  and  the  four 
others  as  such  commissioners,  and  also  reciting  that  the 
commissioners  had  caused  to  be  inscribed  in  a  regisier  the 
names  of  oil  ike  claimanis  who  had  presented  themselves 
within  the  period  prescribed  by  the  comfeniion,  and  had 
liquidated  and  paid  certain  sums ;  and  that  Mackenzie, 
Newnbam,  and  Hammond,  had  been  appointed  commis- 
sioners of  arbitration,  Uquidation,  and  award,  for  the  pur- 
pose of  acting  in  England ;  and  that  Morier  and  Drum- 
mond  had  been  appointed  commissioners  of  deposit  to 
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receive  from  France ;  it  was  enacted  that  the  oomEnissioners        1838. 
should  distribute  the  money  to  be  provided  by  France      ^  / 

•  »  ^  In  w 

amongst  the  claimants  whose  names  were  duly  entered  in  Baron  de  Bodb. 
the  said  register,  and  that  payment  of  the  claims  on  regis- 
ter by  the  commissioners  should  be  a  full  discharge  to 
the  French  government.  The  act  then  went  on  to  provide 
that  after  payment  of  the  registered  claimants  any  surplus 
which  might  remain  should  be  applied  to  such  purposes 
as  the  Lords  of  the  Treasury  should  direct.  The  baron 
not  being  aware  that  his  name  was  not  on  the  register,  pre- 
sented his  claim  before  the  British  commissioners.  The 
commissioners  intimated  that  they  were  satisfied  as  to  the 
baron's  nationality,  and  raised  no  objection  to  his  title  to 
the  indefeasible  interest  which  he  originally  acquired  in  the 
property  subject  to  his  father's  life  estate;  but  they  re- 
quired him  to  shew  that  the  property  was  in  his  actual  pos- 
session at  the  time  of  the  confiscation  in  1793,  and  also  that 
it  had  been  confiscated  on  the  specific  ground  that  the  owner 
was  a  British  subject.  The  commissioners  being  of  opinion 
that  the  baron  had  failed  to  establish  either  of  these  points, 
made  an  award  of  rejection  in  April,  18S2.  From  this 
award  the  baron  appealed  to  the  Privy  Council,  who 
confirmed  it  on  the  former  of  the  two  grounds,  being 
of  opinion  that  the  attempt  on  the  part  of  Baron  Charles 
to  divest  himself  of  his  life  interest  in  favour  of  his  son 
was  a  fraud  upon  the  French  revolutionary  government. 
The  sum  which  had  been  set  aside  to  meet  the  baron's 
claim  being  wanted  for  other  purposes,  the  judgment  of 
the  Privy  Council  was  immediately  confirmed  by  the  King, 
and  250,000/.  was  advanced  out  of  this  fund  towards  the 
completion  of  Buckingham  Palace  (a).  The  baron  peti- 
tioned the  Privy  Council  for  a  rehearing  of  his  appeal,  but 
the  Council  decided  that  they  had  no  authority  to  rehear 

{a)  This  appropriation  of  the      the  House  ofCommons  some  years 
fund  having  been  brought  before     afterwards,  the  amount  was  repaid. 


784  CASES  IN  THE  PRACTICE  COURT,   Q.  B. 

1838.        after  tbeir  judgment  had  been  confirmed  by  the  King. 
^  The  baron  made  several  ineffectual  attempts  to  bring  his 

Bftron  de  Bode,  case  before  the  House  of  Commons ;  and  in  1834  he  suc- 
ceeded in  obtaining  the  appointment  of  a  select  committee, 
**  to  examine  into  the  facts  and  circumstances  of  his  claim, 
and  to  report  the  same,  with  their  observations  thereon, 
to  the  House."  At  the  close  of  the  session,  the  com- 
mittee reported,  that  without  any  fault  in  the  parties,  they 
had  been  unable  to  terminate  the  inquiry,  and  recom- 
mended that  it  should  be  renewed  in  the  next  session  of 
Parliament.  The  dissolution  of  Parliament  which  followed 
having  deprived  the  chairman  of  the  committee  of  his 
seat,  the  baron  made  several  ineffectual  attempts  to  ob- 
tain the  assistance  of  other  persons  to  move  for  a  re-ap- 
pointment of  the  committee,  and  to  undertake  the  office 
of  chairman,  but,  in  consequence  of  various  disappoint- 
ments and  postponements,  it  was  not  made  till  the  18th  of 
June,  when  the  motion  was  opposed,  on  the  ground  that 
the  baron,  in  not  making  the  application  earlier,  had  slept 
upon  his  rights,  and  the  motion  was  negatived. 

The  affidavit  concluded  by  stating  the  value  of  the  pro- 
perty confiscated  and  not  restored. 

Hill  then  proceeded.— Whenever  the  baron  has  ap- 
pealed to  the  Government  or  to  Parliament  for  an  investi- 
gation of  his  claims,  the  objection  most  pertinaciously 
urged  has  been,  that  whatever  injustice  the  baron  may 
have  suffered,  his  claim  has  been  disposed  of  by  the  deci- 
sion of  a  competent  tribunal.  To  this  it  has  justly  been 
answered,  that  the  award  of  registration  made  by  the  com- 
missioners, &c.  was  bad  upon  the  face  of  it,  as  well  from 
the  absurd  reasons  upon  which  it  purports  to  proceed,  as 
from  its  omitting  to  adjudicate  at  all  upon  a  large  portion 
of  the  baron*s  claim,  viz.  that,  in  respect  of  the  interest  in 
remainder,  supposing  that  no  cession  had  ever  been  effec- 
tually made.     The  present  application,  however,  proceeds 
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upon  a  ground  wholly  unaffected  by  this  objection.    The        1838. 
statute  states,  by  way  of  recital,  that  the  commissioners         ,"" 

.  .  .  In  re 

bad  duly  inscribed  in  a  register  the  names  of  all  parties  Baron  de  Bode. 
who  had  presented  their  claims  within  the  period  of  three 
months  limited  by  the  convention.  This  recital  is  wholly 
untrue  as  far  as  the  baron  is  concerned.  Proceeding  upon 
this  mistaken  assumption,  the  statute,  in  giving  certain 
powers  to  the  commissioners,  confines  their  jurisdiction 
to  those  claims  which  had  been  duly  registered.  The 
baron's  claim  is  therefore  a  casus  omissus  in  the  statute ; 
and  the  effects  of  this  omission  are,  first,  to  give  to  the 
registered  claimants  a  statutory  preference  over  any  non- 
registered  claimants;  and,  secondly,  to  withdraw  the  baron 
entirely  from  the  jurisdiction  of  the  commissioners  and  of 
the  Privy  Council,  and  to  leave  him  to  his  original  rights 
as  created  by  the  convention  itself,  though  such  rights, 
by  reason  of  the  enactment,  can  only  be  exercised  against 
the  surplus  which  may  remain  after  satisfying  the  registered 
claimants.  It  cannot  be  necessary  to  contend  that  parties 
are  not  concluded  by  a  recital  in  an  act  of  Parliament  (a). 


(a)  **  And  further  they  said,  that 
if  the  reference  to  the  record  had 
been  left  out,  and  the  act  had  ab- 
solutely recited  that  the  plaintiff 
was  attainted  of  treason,  and  had 
confirmed  it,  yet  the  plsdn tiff  might 
say  that  he  never  was  attainted  of 
treason,  and  so  avoid  the  act  en- 
tirely; for  this  recital  cannot  be 
taken  to  proceed  but  upon  inform- 
ation, and  the  Court  of  Parlia- 
ment may  be  misinformed  as  well 
as  other  courts;  and  when  they 
have  recited  a  thing  which  is  not 
true,  it  cannot  be  otherwise  taken 
but  that  tliey  were  misinformed, 
for  none  can  imagine  that  they 
would  purposely  recite  a  false 
thing  to  be  true,  for  it  is  a  court 
of  the  greatest  honour  and  justice, 


of  which  none  can  imagine  a  dis- 
honourable thing.  And  forasmuch 
as  the  Legislature  always  have  jus- 
tice and  truth  before  their  eyes, 
and  their  false  recitals  (if  there 
are  any)  are  made  upon  false  in- 
formation, from  thence  it  follows 
that  they  do  not  intend  any  one 
to  be  concluded  by  such  recital, 
grounded  upon  falsehood ;  for  he 
that  says  to  the  contrary,  affirms 
that  their  intent  is  to  oppress  men 
wrongfully,  which  is  indecent  to 
be  said  of  them ;  and  he  who  in- 
sists that  some  shall  be  concluded 
by  such  falsehood,  impugns  the 
intent  of  the  makers  of  the  act,  and 
in  that  the  act  itself,  for  the  act  is 
nothing  else  but  the  intention  of 
the  makers  of  W'^Flowd,  398. 
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1838.  The  surplus  is  placed  by  the  statute  under  the  control 

of  the  Lords  of  the  Treasury.    But  as  the  statute  is  silent 

Baron  de  Bode,  as  to  any  claimants  whose  names  might  not  be  inserted  in 

the  register,  the  rights  of  such  claimants  derived  to  them 
under  the  convention,  to  such  part  of  the  fund  as  was  not 
appropriated  by  the  legislature,  remain  unaltered.  The 
right  being  in  one  party,  and  the  possession  having  been 
placed  by  the  law  in  another,  the  possession  of  the  latter 
ought  to  be  deemed  to  be  held  for  the  benefit  of  the 
former,  and  there  being  no  other  specific  remedy  for  en- 
forcing that  right,  the  Court  will  interfere  by  mandamus. 
The  baron  is  within  the  convention,  and  as  a  British  subject, 
bom  in  England,  and  of  an  English  mother,  (though  the 
latter  circumstance  is  unnecessary,)  he  contracted  all  the 
obligations  and  acquired  all  the  rights  of  a  British  subject ; 
and  as  his  father  was  never  naturalized  in  France,  he  has 
no  pretensions  to  the  character  of  a  French  subject  In 
France  he  was  a  foreigner,  and  but  for  the  treaty  of  1786, 
which  abolished  the  droit  d'  aubaine  as  affecting  British 
subjects,  any  property  real  or  personal,  of  which  the  present 
claimant  might  have  died  possessed  in  France,  would  have 
gone  to  the  King  of  France  as  the  property  of  an  English- 
man, whereas  the  property  of  the  other  thirteen  claimants 
in  respect  of  losses  of  real  property,  with  the  exception  of 
Boyd,  would  have  passed  unmolested  to  their  descendants 
as  Frenchmen  by  naturalisation.  Could  it  be  seriously 
contended  that  Sir  Samuel  Romilly  and  Mr.  Fonblanque, 
both  of  whom  sat  in  the  British  Parliament,  and  Mr. 
Labouchere,  who  is  not  only  in  Parliament  but  a  Privy 
Counsellor,  all  of  whom  were  born  of  British  mothers  by 
foreign  fathers,  were  not  such  subjects  as  would  be  entitled 
to  the  protection  of  our  government  against  the  spoliation 
of  a  foreign  power,  and  that  they  should  ever  be  specially 
excluded  from  participating  in  a  fund  actually  obtained 
from  the  spoliators  for  the  purpose  of  indemnifying  the 
victims  of  their  spoliation.     If  the  baron  was,  by  bis  birth. 
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as  complete  an  Englishman  as  any  of  the  persons  just        1838. 
mentioned,  did  he  cease  to  be  so  by  inheriting  a  foreign      ^    ^     ' 

In  re 

title  or  by  passing  his  youth  in  the  military  service  of  an  BtrondeBoDB. 
allied  sovereign,  whatever  foreign  air  these  circumstances 
may,  to  the  careless  observer,  throw  over  his  person  and 
his  claim? 

If,  as  has  been  insinuated  elsewhere,  the  acts  of  a  revo- 
lutionary government  are  to  be  recognised  and  supported 
as  being  the  acts  of  a  government  de  facto,  the  argument 
would  go  only  to  shew  that  the  French  government  would 
have  been  justified  in  refusing  to  m^ke  any  compensation 
to  those  who  had  suffered  by  reason  of  revolutionary 
violence,  not  that  compensation  should  be  refused  after  a 
convention  had  been  expressly  entered  into  for  the  indem- 
nification of  those  whose  property  had  been  unduly  (indu- 
ment)  confiscated  in  contravention  of  the  treaty  of  1786. 
No  words  could  be  introduced  into  a  convention,  which 
could  shew  more  clearly  that  the  conformity  of  any  acts  of 
spoliation  with  the  existing  laws  and  regulations  of  revo- 
lutionary authority  was  not  to  disentitle  the  claimant  to 
redress,  if  he  could  shew  that  the  acts  of  which  he  com- 
plained were  in  contravention  of  the  provisions  of  the 
treaty  of  1786. 

Cur.  adv.  vult. 

Coleridge,  J. — This  was  an  application  on  the  part  of 
the  Baron  de  Bode,  for  a  rule  to  shew  cause  why  a  man- 
damus should  not  issue  to  the  Lords  of  her  Majesty's 
Treasury,  commanding  them  to  shew  cause  why  the 
amount  of  the  surplus  paid  by  the  Commissioners  of 
Deposit,  under  the  59  Geo.  3,  c.31,  to  the  Lords  of  the 
Treasury,  or  so  much  thereof  as  may  be  found  by  the 
Lords  of  the  Treasury  to  be  sufiicient  to  indemnify  the 
Baron  de  Bode,  for  the  loss  of  immovable  property  in 
Lower  Alsace,  unduly  confiscated  by  the  French  authority, 
should  not  be  paid  to  the  said  Baron  de  Bode. 
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1838.  Considering  that  this  was  only  an  application  for  a  rule 

"    "  to  shew  cause,  I  have  heard  it  argued  at  unusual  lengtb. 

Bafod  de  Bode,   and  taken  time  to  look  at  the  aflSdavits.     The  nature  and 

importance  of  the  application  as  regarded  both  the  subject- 
matter  and  parties  applied  against,  together  with  the  fact 
that  the  claim  now  preferred  has  been  adjudicated  upon 
and  rejected  by  a  court  of  final  appeal,  though,  as  was 
alleged,  extrajudicially,  and  without  some  of  the  evidence 
now  laid  before  me,  seemed  to  make  it  fitting  that  I  should 
not  refuse  the  rule,  unless  I  entertained  a  very  clear  and 
considered  opinion  against  it ;  nor  grant  it,  unless,  upon  ex- 
amination, I  doubted  the  propriety  of  the  decision  already 
pronounced.  The  circumstances  of  the  case  upon  the  aflS- 
davits (and  I  must  know  them  through  no  other  means),  are 
such  as  cannot  fail  to  inspire  a  warm  desire  to  render  the 
applicant  every  possible  assistance ;  and  there  are  in  it  so 
many  facts  and  so  many  disputable  questions  of  law,  that 
if  it  were  necessary  to  pronounce  judgment  on  them  all,  in 
order  to  come  at  the  conclusion  at  which  I  have  arrived, 
I  certainly  should  not  have  trusted  myself,  sitting  alone, 
with  the  responsibility  of  such  a  decision.  In  the  view, 
however,  which  I  take  of  this  application,,^that  will  not  be 
necessary;  and  believing  the  points  on  which  I  shall  decide 
to  be  clear  and  free  from  doubt,  there  could  be  no  real 
kindness  to  the  baron  in  putting  him  to  the  expense  and 
anxiety  of  a  protracted  inquiry  :  I  should  at  the  same  time 
be  guilty  of  injustice  to  the  high  oflScers,  against  whom 
the  writ  is  prayed,  and  bring  unnecessarily  into  question 
certain  principles,  with  regard  to  the  jurisdiction  of  this 
Court  in  cases  of  this  sort,  which  experience  shews  it  to 
be  most  important  to  maintain  inviolate.  I  shall  assume, 
for  the  sake  of  argument,  almost  every  fact  and  position 
on  which  the  baron*s  application  has  been  rested,  and 
these  may  in  substance  be  thus  shortly  stated :  that  the 
baron  is  a  British  subject  by  birth ;  that  either  by  virtue 
of  the  original  investiture,  he  had,  in  179S,  a  vested  and 
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inalienable  reversion  in  or  by  the  cession  of  bis  father,        1838. 
an  immediate  estate  in  possession  in  the  barony   men-  "" 

tioned  in  the  aflSdavits,  that  by  an  unlawful  act  of  the  Baron  de  Boom. 
French  government  in  1798^  his  property  was  seized  and 
plundered  as  being  that  of  a  British  subject,  and  very 
heavy  losses  inflicted  on  him  thereby ;  that  he  ought  there- 
fore to  have  been,  and  was  in  fact  taken  as  one  of  those, 
in  whose  behalf,  reclamations  were  made  by  the  British 
government  at  the  peace  of  1814,  and  whose  claims  are 
contemplated  as  to  be  provided  for  by  the  conventions 
made  in  1814  and  1815;  that  by  no  fault  of  his  own,  his 
claim  having  been  duly  preferred  by  him  was  not  duly 
registered  by  the  commissioners  appointed  in  pursuance 
of  those  conventions,  and  that  their  rejection  of  it  with  the 
confirmation  of  their  award  by  the  Privy  Council  being 
extra-judicial  do  not  preclude  him  from  a  further  prose- 
cution of  it*  I  shall  assume  further,  that  all  claims  duly 
registered  have  been  either  satisfied  in  full  or  rejected, 
and  that  a  surplus  remaining  of  the  sum  paid  by  the 
French  government,  has  been  handed  over  by  the  com- 
missioners to  the  Lords  of  the  Treasury ;  and  finally,  I 
shall  assume  that  their  lordships  have  been  required,  and 
have  refused  to  do  the  very  act  in  substance  which  the 
writ  prayed  for  is  to  command  them  to  do.  I  assume  all 
these  things  for  the  sake  of  argument.  But,  to  avoid  any 
misunderstanding,  it  is  fitting  that  I  should  add,  I  am  by 
no  means  satisfied  at  present  as  to  some  of  them,  that  they 
are  made  out  in  fact,  or  sustainable  in  law.  Upon  the 
assumptions,  however,  it  is  only  necessary  for  me  to  con- 
sfder  two  points ;  first,  the  nature  of  the  baron*s  right  to 
any  portion  of  the  sum  so  handed  over  to  the  Lords  of  the 
Treasury;  and  secondly,  the  character,  in  which  they 
received  and  hold  it ;  for  it  is  clear  the  writ  of  mandamus 
cannot  issue,  unless  the  baron  has  a  specific  legal  right  to 
that  which  he  prays  fur,  and  this  at  the  hands  of  those 
from  whom  he  requires  it.  Upon  the  first  of  these  points, 
VOL.  VI.  G  o  a  D.  T.  c. 
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18d8.        it  appears,  that  the  British  goveroment  acting  under  no 

obligation,  which   any  municipal  court  of  justice  could 

Bftien  dc  BoDB.  have  enforced,  but  in  discharge  of  that  duty  which  every 

^  government  owes  to  its  subjects,  stipulated  by  convention 

with  the  French  government  for  compensation  to  British 
subjects  for  property,  which  had  been  unduly  confiscated. 
It  was  finally  arranged  between  these  high  contracting 
parties,  that  the  former  on  being  paid  a  sum  of  money  by 
the  latter  should  place  itself  in  the  position  of  the  French 
government,  and  undertake  the  liquidation  of  the  British 
claims.  In  pursuance  of  this  arrangement^  a  large  sum  of 
money  was  transferred  into  the  names  of  British  commis- 
sioners; and  upon  this  being  done,  the  British  legisla- 
ture intervened,  and  by  the  59  Geo.  S,  c.  31,  provided  for 
the  total  disposal  of  this  sum.  Certain  of  the  British 
claims  had  been  registered  under  regulations  previously 
made  and  recognised  by  this  act,  and  the  whole  sum  was 
in  the  first  instance  made  liable  to  those  claims.  Whether 
by  so  enacting,  any  moral  injustice  was  done  to  unregistered 
claims  is  not  a  matter  for  inquiry  here ;  no  British  court 
or  subject  can  question,  that  if  the  whole  sum  had  been 
absorbed  by  registered  claimants  their  title  would  have 
been  indefeasible,  and  no  unregistered  claimant  could  have 
applied  successfully  in  a  court  of  justice  for  any  share. 
This,  on  that  supposition,  vould  have  been  the  case  of  the 
Baron  de  Bode. 

But  it  is  ^aid,  that  a  surplus  has  remained,  and  that  that 
surplus  has  found  its  way  into  the  hands  of  the  Lords  of 
the  Treasury,  under  such  circumstances  as  constituted 
them  public  trustees  for  every  just  claimant  as  yet  unsatis- 
fied. The  baron,  it  is  said,  is  one  of  those  claimants.  It 
is  true,  that  his  claim  has  never  by  competent  authority 
been  established,  liquidated,  or  reduced  to  a  definite  sum, 
nor  has  any  specific  portion  of  the  surplus  ever  been 
allotted  and  appropriated  to  meet  it :  but  his  daim  is  a 
just  one,  is  capable  of  proof;  he  has   been  guilty  of  no 
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laches  in  prelerring  it»  and  he  has  a  right  to  have  it  liqui-        1888. 
dated,  and  a  portion  appropriated  to  it.    This  is  the  state      "    ' 

of  things  on  his  side.  Baron  deBoM. 

On  the  other  hand,  what  is  the  position  of  the  Lords  of 
the  Treasury.  They  have  received  the  surplus  under  the 
act  of  Parliament.  By  the  16th  section,  the  commis- 
sioners were  to  invest  the  money  for  the  purposes  of  being 
applied  to  the  payment  or  liquidation  of  any  such  claims, 
that  is,  registered  claims ;  or,  in  case  all  such  claims  shall 
be  paid  or  liquidated,  for  such  other  purposes  as  the  said 
Commissioners  of  the  Treasury,  for  the  time  being,  or  any 
three  of  them,  shall  direct  the  said  commissioners  to  apply 
the  same. 

Now,  it  16  obvious,  that  any  application  of  this  surplus 
by  order  of  the  Treasury  would  have  been  an  application 
under  the  act  of  Parliament;  however  unjust,  no  British 
court  of  jttstiee  could  have  aflSntled  relief  against  it ;  the 
statute  gives  the  Treasury  an  absolute  discretion  to  order 
ihe  purposes  of  its  application.  The  commissioners  must 
obey  the  order  given  by  them,  and  the  statute  would  have 
been  the  protection  both  for  the  one  and  the  other. 

Let  it  now  be  supposed,  which  is  the  most  favourable 
supposition  that  can  be  made  for  the  baron,  that  the  Lords 
have  made  a  simple  order  to  pay  it  to  themselves,  and  thus 
placed  the  fund  under  their  immediate  control.  The  money 
will  then  have  been  traced  from  the  hands  of  the  French 
government  into  those  of  the  British  government,  charged 
with  a  solemn  trust ;  by  it  disposed  of  to  commissioners 
acting  under  a  statute  of  the  realm,  and  a  portion  of  it  by 
them  returned  into  the  hands  of  the  servants  of  the  British 
Crown.  I  may  concede,  that  the  solemn  trust  now  revives, 
and  in  this  state  of  things  I  am  clearly  of  opinion,  that  two 
insuperable  difficulties  are  presented  to  the  baron's  pre- 
aent  application. 

In  the  first  place,  his  claim  is  unproved  and  unliquidated ; 
he  cannot  call  on  the  deposKaries  of  a  gross  fund  to  pay 

Q  Q  q2 
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1838.        him  thereout  any  portion  till  be  has  reduced  his  demand 

""  to  a  certainty;    he  cannot  call  on  these  depositaries  to 

Baron  de  Bode,  ascertain  his  claim — they  have  no  power  so  to  do — ^no 

power  to  hear,  to  inquire,  to  take  proofs,  to  determine ; 
merely  as  depositaries  they  have  none  of  these  powers, 
and  no  law  or  statute  has  invested  them  specially  with 
them. 

In  the  second  place,  in  what  capacity  do  the  Lords  of 
the  Treasury  hold  this  fund  ?  Most  clearly,  as  the  mere 
servants  of  the  Crown.  By  the  exercise  of  the  royal  func- 
tions the  money  was  first  obtained  ;  the  present  claim  has 
been  properly  admitted  to  be  beside  the  parliamentary 
appropriation  of  any  part  of  it;  and  the  residue  has  now 
reverted  to  the  Crown,  and  is  in  the  hands  of  the  Crown 
by  its  servants. 

But,  against  the  servants  of  the  Crown,  as  such,  and 
merely  to  enforce  the  satisfaction  of  claims  upon  the 
Crown,  it  is  an  established  rule  that  a  mandamus  will  not  lie. 
I  call  this  an  established  rule,  and  I  believe  it  has  never 
been  broken  in  upon.  There  are  circumstances,  indeed, 
under  which  a  mandamus  will  lie  against  the  Lords  of  the 
Treasury,  and  a  much  misunderstood  instance  is  the  case 
of  Rex  V.  The  Lords  of  the  Treasury  (a) :  there  it  appeared 
prim&  facie,  that  a  pension  had  been  granted;  that  funds 
applicable  to  its  payment  had  been  placed  by  Parliament 
in  the  hands  of  the  Lords  of  the  Treasury  as  public  officers 
charged  by  statute  with  the  payment  of  such  pensions  ;  that 
the  Lords  had  allotted  the  fund  for  the  pajmnent,  and 
acknowledged  to  the  claimant  that  they  held  it  for  his  use, 
and  that  they  only  refused  to  pay,  because  he  declined 
to  take  it  clogged  with  conditions  which  they  had  no 
right  to  impose.  These  were  the  facts  on  which  the 
Court  directed  the  mandamus  to  go,  and  no  answer  was 
given  to  them ;  but  in  so  deciding,  the  Court  did  not  im* 

^)  4  Ad.  &  £1.  286;  b  Nev.  &  Mana.  589 ;  and  see  6  N.  &  M.  508. 
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plicitly  infringe,  and  tliey  expressly  affirmed,  the  doctrine  1838. 
that  a  mandamus  will  not  lie  against  the  Crown  or  its 
servants  as  such.  It  is  only  necessary  to  refer  to  the  Baron  deBooB. 
cases  which  are  to  be  found  in  tiie  same  volume  with  The 
King  V.  T/te  Lords  of  the  Treasury.  In  re  Hand  (a), 
In  re  Smith  (&),  and  Ex  parte  Ricketts  (c),  decided  in 
strict  consistency  with  the  former  case,  but  upon  the  dis- 
tinction before  adverted  to,  to  perceive  that  the  doctrine 
of  tlie  Crown's  exemption  from  a  mandamus,  and  of  the 
Crown's  servants  equally,  has  not  been  brought  into 
question  by  the  Court  of  Queen's  Bench  in  modern  times. 
1  have  neither  the  power  nor  the  inclination  to  shake  it. 
Upon  these  grounds,  I  feel  compelled  to  refuse  this  rule  ; 
and  the  importance  of  the  case  to  the  party,  and  as  a 
matter  of  principle,  have  induced  me  to  state  my  reason^ 
at  this  unusual  length.  The  case  of  the  applicant  has 
been  set  before  me  with  extraordinary  zeal,  ability,  and 
eloquence ;  nothing  has  been  omitted  that  was  likely  to 
inform  my  mind  or  interest  my  feelings ;  of  course,  upon 
the  statement  of  one  side,  I  can  form  no  opinion  as  to  the 
actual  merits ;  but  this  I  may  say,  that  if  the  decision  to 
which  I  come  should  bar  the  applicant,  as  it  has  been 
represented,  from  his  last  hope  of  prosecuting  his  plaim 
with  success,  I  deeply  lament  such  consequence,  though 
the  fear  of  it  must  not  prevent  me  from  dealing  with  hia 
application  as  I  think  the  case  requires  at  my  hands. 

Rule  refused  (d). 


{a)  4  Ad.  &  Ell.  9S4;  6  N.  &  itself,  the  course  prescribed  by  the 

M.  50S.  comuion  law  is  to  address  a  peti" 

(6)  4  Ad.  &  Ell.  976;  6  N.  &  tion  to  the  King,  praying  that  the 

M.  605.  claim  of  the  petitioner,  or  as  he  is 

(e)  4  Ad.  &  Ell.  9dS ;  6  N.  &  usually  called,  the  suppliant,  may 

M.  623.  be  examined.    As  the  prayer  uf 

id)  Where  a  right  is  sought  to  this  petition  is  grantable  ex  debito 

be  established  against  the  Grown  justitis  it  is  called  a  petition  of 
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1838. 

Corbet  r.  Brown. 

A  mere  request     WvIGHTMAN  moTed  for  a  rule  to  shew  cause  whj  the 
offlee*  m^^*'  >^ule  requiring  the  sheriff  of  Northamptonshire  to  return  a 
mJS^  If  **  ^"*  ^^  ^*P^*^  should  not  be  discharged,  on  the  ground 
process,  does       that  the  plaintiff  had  appointed  a  special  bailiff.     The 
that  officer  a       aflSdavlt  ou  which  the  application  was  founded  contained 
•Tthe  party.       ^  memorandum  from  the  plaintiff's  attorney  to  the  under- 
sheriff  in  these  terms: — "  I  wiQ  thank  you  to  direct  the 
warrant  to  Reeve,  if  he  is  at  home,  and  can  return  with 
the  bearer  hereof;  if  he  is  not  at  home,  to  any  officer  you 
think  proper."    The  man  Reeve  was  one  of  the  bound 
bailiffs  of  the  sheriff^  and  the  warrant  was  accordingly 
directed  to  him.    This  Reev6  did  effect  the  arrest,  but 
subsequently    allowed  the  defendant  to  escape*     The 
sheriff  was  afterwards  ordered  to  return  the  writ.    The 
present  application  was  now  made  for  the  purpose  of 
relieving  the  sheriff  from  the  necessity  of  returning  the 
writ,  on  the  ground  that  as  the  plaintiff  had  appointed 
a  special  bailiff  he  had  relieved  the  sheriff  from  the  re- 
sponsibility of  enforcing  the  execution  of  the  writ;  and 
the   defendant   moreover,   when  taken    by  the  special 
bailiff,   was  never  transferred  to  the  actual  custody  of 
the  sheriff. 

Richards  cited  Forde  v,  Leche  (a),  where  the  words, 
**  Myself  V.  D.,  I  inclose  you  a  writ  herein,  and  shall  feel 

right,  and  is  in  the  nature  of  an  which  was  a  proceeding  to  reco?er 

.  action  against  the  King,  (4  Co.  Rep.  damages  for  an  injury  done  to  the 

^a,)bywhichall  demands  against  suppliant's  mills  by  the  King's 

the  Crown,    real,    personal,   or  servants    at   Nottingham  Castle 

mixed,  may  be  recovered,  (Mann,  diverting  the  course  of  the  ri?er 

Exch.  Pract.  2nd  ed.  p.  84.)    And  Trent 

a  petition  of  right  lies  for  unliqui-  (a)  1  N.  &  P.  737. 
dated  damages,  (p.  22,  £.  3,  fo.  5,) 
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obliged  by  your  granting  a  warrant  hereon,  directed  to  1838. 

Mr.  M.  and  Mr.  B.    I  shall  write  to  Mr.  B.  in  a  day  or  ^j^""'' 

"  Corbet 

twoj'*  were  held  to  constitute  the  special  appointment  of  v. 

the  bailiff.  '*''^''"- 


Coleridge,  J. — I  think  that  I  cannot  grant  a  rule  in 
this  case,  which  is  directly  within  the  principle  of  the 
decision  in  the  case  of  Balson  ▼•  Meggai  (a).  That  case 
was  decided  by  myself,  and  therefore  I  attach  no  other 
authority  to  it  than  that,  in  the  judgment  of  Lord  Denman 
in  Fordy.  Leche,  his  Lordship  mentions  my  decision  with- 
out dissenting  from  it,  and  my  Brother  Patteson  agrees 
with  ity  and  distinguishes  it  from  Fordy.  Leche.  There 
the  execution  of  the  writ  was  expressly  taken  out  of  the 
hands  of  the  sheriff,  and  confided  to  two  persons  directly 
appointed.  Here,  nothing  of  the  kind  has  been  done. 
The  attorney  merely  mentioned  the  name  of  an  officer 
with  whom  he  was  acquainted,  and  with  whom  he  was  in 
the  habit  of  doing  business,  and  desired  that  he  should 
have  the  execution  of  the  writ.  That  is  a  matter  for  the 
convenience  of  parties.  A  mere  request  that  a  particular 
person  named  should  be  employed,  does  not  constitute 
bim  a  special  bailiff  of  the  party.  Under  these  circum- 
stances, I  cannot  grant  this  rule. 

Rule  refused. 

(a)  Ante,  Vol.4,  p. 557- 


Lemqm  p.  Hqpson. 

joLSHMORE  shewed  cause  against  a  rule  nisi  obtained  where  it  wu 
by  WoUaston  for  judgment  as  in  case  of  a  nonsuit.     The  IJJertoTruie 

for  judgment 
M  in  cue  of  a  nonsuit,  that  the  defendant  was  insolvent,  but  it  did  not  appear  that  the  plainiiflT 
was  unaware  of  the  insolvency  when  he  brought  the  action,  the  Court  directed  (he  rule  to  be 
discharged,  unless  the  defendant  consented  to  a  stet  processus. 


I 
J 
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1838.        affidavit  in  anawer  stated  that  the  defendant  was  insolvent, 
"    "  and  therefore  the  plaintiff  offered  to  consent  to  a  stet  pro- 

V.  cessus.    The  Court  would  dischar^^e  the  rule  unless  the 

defendant  should  consent  to  this  course  heing  pursued. 

WoUaston^  in  support  Of  the  rule,  contended  that  this 
rule  ought  to  be  made  absolute,  or  that  the  plaintiff  must 
give  a  peremptory  undertaking.  The  affidavit  in  opposi- 
tion to  the  rule,  although  it  stated  the  insolvency  of  the 
defendant,  did  not  state  that  the  plaintiff  was  unaware  of 
that  fact  at  the  time  of  bringing  the  action.  As  he  did 
not  swear  that,  it  must  be  presumed  that  he  was  aware 
of  it  when  he  brought  the  action ;  if  so,  no  reason  was 
furnished  for  not  proceeding  to  trial. 

Williams,  J. — I  think  that  the  present  rule  ought  to 
be  discharged,  unless  the  defendant  will  consent  to  a  stet 
processus. 

Rule  accordingly. 


Where,  on  trial 
before  the  sbe- 


Fleetwood  t.  Taylor. 

r  .  WILLIAMS  shewed  cause  against  a  rule  nisi  obtained 

?^aVe7di'<2Ts   "^y  ^^^^o"*  for  *  "ew  trial.     The  cause  had  been  tried 
foand  for  leM      pursuant  to  a  writ  of  trial,  and  a  verdict  found  for  the 

than  5^  In  ,     . 

favour  of  the       plaintiff,  damages  3/.  5s,  5d.    In  this  case,  it  appeared  from 
Court^wiu  not     ^^^  sheriff's  notes,  that  there  was  evidence  on  both  sides, 
ditiurb  it,  on      Consequently,  this  case  came  within  the  principle  of  those 
iu  being  against  in  which  the  Courts  had  laid  it  down,  that  where  a  ver- 
dict was  found  in  favour  of  the  plaintiff^  to  an  amount 
less  than  5/.  they  would  not  interfere  on  the  ground  of  the 
verdict  being  against  evidence.    The  case  of  Lyddon  v. 
Coombes  and  Anoilier  (a)  recognised  the  principle  previ* 
ously  laid  down  in  Paciham  v.  Netcman  (6). 

(a)  Ante,  Vol.  5,  p.  560.  (6)  1  C.  M.  &  R.  586. 


k 


Taylor. 
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Godson,  in  support  of  the  rule^  contended,  that  what-        1838. 

ever  might  be  the  course  in  other  instances,  the  case  here  ' 

,       ,  Fleetwood 

was  different  from  those  cited.     Here,  the  objection  to  v. 

the  verdict  was,  that  the  verdict  was  in  fact  a  perverse 

verdict,  for  all  the  evidence  here  was  on  one  side,  there 

being  none  at  all  on  the  other. 

Williams,  J. — The  rule  established  now  in  all  the 
Courts,  is,  that  in  cases  before  the  sheriff,  if  a  verdict  is 
found  in  favour  of  the  plaintiff,  for  a  sum  less  than  5/., 
that  verdict  is  not  allowed  to  be  disturbed,  on  the  ground 
of  its  being  against  evidence.  Here,  the  verdict  was  for 
a  sum  less  than  5/.,  and  although  there  is  certainly  very 
little  in  favour  of  the  defendant,  yet  there  was  some. 
The  application  is  consequently  made  on  the  ground  of 
the  verdict  being  against  evidence.  I  think,  therefore, 
that  the  present  rule  must  be  discharged. 

Rule  discharged. 


AH 
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PRINCIPAL    MATTERS. 


ABANDONING  ORDER. 
See  Obder  (abandoning). 

ABATEMENT. 
See  Plea,  11. 

ACCEPTOR. 

See  Aftidayit  (of  Debt)  3,  7 — 
Judgment  (Non  Obstante  Vere- 
dicto) 8 — Plea  2 — Proceedings 
(stating)  Reg.  Gen.  p.  647 — Re- 
plication 1,  7. 

ACCOMMODATION   BILL. 
See  Mutual  C&edit. 

ACCORD  AND  SATISFACTION. 
See  Replication,  7. 

ACCOUNTS. 

See  Affidavit  (of  Debt),  2. 

ACCOUNT  STATED. 

Slfe  Affidavit  (of  Debt),  5,  12 — 
Declaration,  4— Set-off — Writ 
(of  Trial),  2. 

ACCOUNTS  (OF  TRUSTEES). 
See  Prohibition. 


ACTION   (COMMENCEMENT 

OF). 

See  Writ  (of  Trial),  7. 

ADMINISTRATION. 
See  Otbr. 

ADMINISTRATOR. 

See  Waiver,  1. — Warrant  (of  At- 
torney), 2. 

ADMISSION. 
See  Plea,  13. 

ADMINISTRATION  (OF  DOCU- 

MENTS). 

See  Costs,  2. 

AFFIDAVIT. 

iSl^e  Affidavit  (of  DbbtX  10 — At- 
tachment, 1 — ^CouRT  OF  Requests,. 
d-«-£jECTMENT,  d — Fines  and  Re- 
coveries, 1,  2,  3. 

1.  Where  an  affidavit  is  sworn  be- 
fore a  Commissioner  of  this  Court  in 
Vacation,  it  is  "business  depending 
in  Court "  within  the  meaning  of  the 
statute  1 1  Geo.  4,  c.  70,  s.  4,  and  ui 
sufficient  to  confer  a  power  on  the 


1 


800  AFFIDAVIT  (OF  DEBT). 

Lord  Chief  Baron  of  the  Exchequer 
to  grant  an  order  at  chambers  for  the 
arrest  of  the  defendant,  tlie  action 
being  trover  to  recover  bills  of  ex- 
change. Griffin  V.  Taylor^  620 
2.  SemhUt  that  it  is  not  necessary 
the  county  in  which  an  affidavit  was 
sworn  should  appear  in  the  jurat,  if  it 
does  appear  from  the  contents  of  the 
affidavit.     Rex  v.  Byrne,  36 

AFFIDAVIT  (OF  DEBT). 

See  Variances,  2. 

1.  Where  an  affidavit  of  debt  states 
the  defendant  to  be  indebted  in  304/. 
4s,  7d,f  "  principal  and  interest,"  by 
virtue  of  an  indenture  covenanting  to 
pay  SOO/.,  the  amount  of  principal  and 
interest  is  sufficiently  distinguished. 
Jones  V.  Collins,  Wright  v.  Collins, 

2.  Stating  a  sum  due  "  upon  and 
for  the  balance  of  accounts  between 
the  defendant  and  the  plaintiff/*  is 
insufficient  in  an  affidavit  of  debt.  /6. 

5,  In  an  action  on  a  bill  of  exchange 
by  an  indorsee  against  an  indorser, 
the  affidavit  of  debt  must  state  the  de- 
fault of  the  acceptor,  a  statement  that 
the  amount  "is  now  due  and  unpaid," 
will  not  supply  the  omission  of  that 
allegation.  lb, 

4.  An  affidavit  of  debt,  stating  two 
causes  of  action,  one  imperfectly,  and 
the  other  correctly,  is  not  bad  alto- 
gether, but  the  defendant  may  be  held 
to  bail  for  the  latter  if  separate  and 
independent  of  the  former.  lb, 

,  5.  SembU,  that  an  affidavit  to  hold 
to  bail,  stating  the  defendant  to  be 
indebted  to  the  plaintiff  "  for  money 
found  to  be  due  on  an  account  stated 
between  them,"  is  sufficient.  Deben- 
ham  Y,  Chambers,  101 

6.  In  an  affidavit  to  hold  to  hail  in 
case,  for  injury  to  plaintiff's  rever^ 
sionary  interest  in  certain  premises,  it 
is  sufficient  to  swear  to  the  amount  of 
damage  according  to  deponent's  "  tn- 


AFFIDAVIT  (ENTITLING). 

formation  and  belie/,**  and  it  is  no 
objection  that  the  affidavit  is  made  by 
the  plaintiff's  attorney,  and  not  by  a 
surveyor.     Hodgson  y,  Dotvell,    314 

7.  An  affidavit  to  hold  to  bail  stated 
defendant  to  be  indebted  upon  a  bill 
of  exchange  drawn  and  accepted  by 
him : — Held,  sufficient.  Harrison  v. 
Rigby,  93 

8.  Where  an  affidavit  of  debt  al- 
leged the  defendant  to  be  indebted  to 
two  persons  for  money  lent  by  them 
and  their  late  co-partner,  the  Court 
ordered  the  bail-bond  to  be  delivered 
up  to  be  cancelled  upon  an  affidavit 
that  the  third  partner  was  still  alive. 
Morrell  v.  Parker,  123 

9.  An  affidavit  of  debt,  alleging 
the  defendant  to  be  indebted  in  184/. 
on  a  promissory  note  "  drawn  and 
made  payable  for  the  like  sum,"  is 
sufficient,  and  the  amount  of  the  note 
need  not  be  more  specifically  men- 
tioned. Daley  v.  D*Arcy  Mahon,  192 

1 0.  The  jurat  of  an  affidavit  sworn 
before  a  commissioner,  stating  it  to 
have  been  received  "  by  virtue  of  a 
commission  forth,"  and  omitting  the 
word  "  issued,"  is  sufficient.  lb, 

1 1 .  An  objection  to  an  affidavit  of 
debt,  that  it  is  not  entitled  in  any 
Court  muse  be  taken  within  the  time 
limited  for  entering  an  appearance, 
and,  in  the  case  of  a  prisoner,  sickness 
does  not  excuse  delay.  lb, 

12.  An  affidavit  of  debt "  for  money 
found  to  be  due  upon  an  account 
stated,"  is  sufficient,  without  alleging 
that  it  has  been  "  settled,"  or  that  a 
"  balance  "  has  been  struck.  Balmanno 
V.  May,  306 

AFFIDAVIT  (ENTITLING). 

See    Affidavit    (of    Debt),   11 — 
Attorney,  2. 

The  affidavit  of  the  execution  of  a 
power  of  attorney  to  demand  the 
performance  of  an  award,  must  be 
entitled  in  the  cause.  Doe  d.  Clarke 
v.  StillmelL  305 


ANNUITY. 


ARBITRATION. 
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ALLOCATUR. 

See  Attachment,  7. 

AMENDMENT. 

See  Attorney  (Admission  op),  4 — 
Habeas  Corpus — Non  Pros.,  2 — 
Similiter,  5 — Variance,  3,  4. 

1.  Semble,  that  a  plaintiff  who 
baa  demurred  to  a  plea,  and  has  ob- 
tained judgment,  having  obtained  a 
Judge's  order  to  amend,  may  efface 
that  part  of  the  cause  of  action  from 
the  declaration  to  which  the  plea  was 
pleaded,  without  paying  the  costs  of 
the  demurrer.  Baden  v.  Flighty    177 

2.  The  Court  will  allow  amend- 
ments as  well  in  penal  as  in  civil 
actions,  unless  delay  is  caused  there- 
by.    Jones  v.  Edwards^  369 

3.  Where,  in  a  penal  action,  it  was 
sworn  that  the  plaintiff  was  insolvent, 
the  Court  refused  to  make  it  a  con- 
dition of  amendment  that  the  plaintiff 
should  give  security  for  costs.        //^ 

4.  When  an  application  is  made  at 
chambers  to  a  learned  Judge  to  make 
an  order  for  an  amendment  of  the 
declaration,  the  Judgu  has  the  power 
of  determining  the  amount  of  costs 
to  be  paid,  as  the  condition  for 
making  the  order.    Collins  v.  Aaron^ 

423 

5.  Where,  in  an  action  by  a  bank- 
ing company,  the  names  of  two  plain- 
tiffs are  improperly  put  on  the  record, 
the  7  Geo.  4,  c.  45,  s.  9,  requiring 
the  suit  to  be  carried  on  in  the  name 
of  any  one  of  the  officers  of  the 
company,  the  Court  will  allow  the 
record  to  be  amended,  the  defendant's 
costs  occasioned  thereby  being  paid, 
and  will  not  require  the  action  to 
be  discontinued  and  rc-commcnced. 
Holmes  v.  Pinneyt  627 

ANNUITY. 
See  Debt,  2 — Plea,  5. 


APOTHECARIES'  CERTIFI- 
CATE. 

See  Plea,  8. 

APPEARANCE. 

See  Affidavit  (of  Debt),  11— 
Distringas,  2 — Laches,  7 — Non 
Pros.,  S — Stay  of  Proceedings, 
1 — Taxation,  6. 

ARBITRATION. 

See    Affidavit    (Entitling),    1  — 
Taxation,  13. 

1.  Where  an  order  of  reference 
directs  **  that  the  party  in  whose 
favour  the  award  shall  be  made,  shall 
be  at  liberty  to  sign  6nal  judgment 
for  the  amount  which  shall  be  payable 
thereunder,  and  tax  his  costs,  and 
issue  execution  thereon  for  such 
amount,  together  with  such  costs  so 
to  be  taxed,'*  and  the  award  is  in 
favour  of  the  defendant,  the  latter 
may  sign  judgment  for  his  costs. 
Maggs  V.  YorstOTif  481 

2.  Where,  in  an  order  of  nisi  prius, 
the  whole  cause  and  all  matters  in 
difierence  are  referred  to  arbitration, 
the  arbitrator  is  in  the  character  of  a 
jury,  and  shall  find  for  the  defendant 
on  those  issues  only  which  are  proved 
by  him,  even  although  it  is  directed 
that  if  the  arbitrator  shall  find  that 
the  plaintiff  is  not  entitled  to  recover 
any  damages  at  all,  a  verdict  shall  be 
entered  for  the  defendant.  Woolfe 
V.  Cooper,  617 

3.  By  an  order  of  Nisi  Prius  a 
verdict  was  entered  for  the  plaintiff, 
subject  to  the  award  of  an  arbitrator. 
The  plaintiff's  attorney  neglected  to 
deliver  the  order  of  reference  to  the 
arbitrator  until  after  the  time  for 
making  the  award  had  expired: — 
Held,  that  it  was  irregular  to  try  the 
cause  a  second  time  without  getting 
rid  of  the  previous  verdict,  and  that 
such  irregularity  was  not  waived  by 
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the  defendant  attending  an  order  for 
the  examination  of  the  plaintiff's  wit- 
ness.    Hall  V.  Rouse,  656 

ARBITRATOR. 

See  Arbitratiok,  2,  S — Judge's  Gb&- 
TiFXCATx— Taxation,  13. 

ARREST. 

See  Affidatit,  1 — ^Iiipubonmsnt — 
Laches,  8 — Plea,  16 — Waiver,  1. 

ARREST  (OF  JUDGMENT). 
See  Judgment  (Arrest  of) — (Non 

OBSTANTE   YBRBOICTO),    1 — SiMILI* 

TER,  4 — Venire  de  novo,  1,  3 — 
Writ  (of  trial),  3. 

ARREST  (IRREGULAR). 

If,  after  an  irregular  arrest,  to  the 
illegality  of  which  the  sheriff  is  no 
party,  and  which  is  aflerwards  set 
aside,  the  defendant  is  innocently 
detained  by  a  person  in  another  suit, 
the  Court  will  not  discharge  him  as 
to  the  detainer.     Ex  parte   Cogg, 

461 

ARREST  (WITHOUT  PROBA- 
BLE CAUSE). 

1.  An  application  being  made, 
under  the  statute  43  Geo.  3,  c.  46,  s. 
3,  by  the  defendant  for  his  costs, 
and  it  being  shewn  that  he  was 
arrested  for  a  sum  of  28/.^  which 
was  made  up  of  two  amounts  of  1 7/., 
claimed  on  a  bill  of  exchange,  and 
11/.  for  goods  sold,  and  at  the  trial 
a  verdict  being  returned  for  the  plain- 
tiff for  the  first  mentioned  sum,  but 
the  defendant  having  pleaded  the 
Statute  of  Limitations,  the  claim  for 
the  second  sum  was  abandoned,  but 
it  appearing,  on  an  affidavit  sworn 
by  the  plaintiff,  that  the  defendant 
had  frequently  admitted  the  amount 
for  the  goods  sold  to  be  due : — Held, 


that  the  defendant  was  not  entitled 
to  his  costs.   White  v.  Prickeit,    445 

2.  In  snch  an  application,  it  is  for 
the  defendant  to  prove  the  want  of 
reasonable  and  probable  cause  for 
the  arrest  76. 

3.  A  defendant  will  be  entitled  to 
bis  costs  under  the  43  Geo.  3,  c.  46, 
s.  3,  if  he  has  been  arrested  for  a 
larger  sum  than  that  found  to  be 
due,  when  the  plaintiff  ought  to  have 
known  that  he  had  not  le^  proof  in 
support  of  his  claim  to  the  extent 
for  which  the  arrest  took  place. 
RohiMon  V.  Whitehead,  292 

ASSETS. 
See  Plea,  3« 

ASSIGNEE. 

See  Plea,  1,  9 — Reputed  owner- 
ship— Security  (for  Costs),  3 — 
Venue. 

ATTACHMENT. 

See  Attorney,  4 — Award,  5 — ^Cer- 
tiorari, 8 — Trespass,  3,  4,  5. 

1 .  An  attachment  for  non-payment 
of  money  will  not  be  granted,  if  the 
affidavit  on  which  it  is  sought  to  bring 
the  party  into  contempt  describes  the 
rule  of  court  as  an  "  order."  In  the 
Matter  of  Turner,  6 

2.  A  body  rule  expired  on  the  20th 
at  1 1  o'clock ;  on  the  1 7th,  notice  of 
justification  was  given  for  the  20th, 
but  served  aAer  1 1  o'clock.  The  bail 
attended  accordingly,  and  the  Judge 
made  an  order  that  they  should  have 
"  three  days*  further  time  to  justify," 
without  prejudice  to  the  question  as 
to  the  sheriff  being  in  contempt : — 
Held,  that  the  meaning  of  the  order 
was,  "without  prejudice  to  the  sheriff 
being  in  contempt  at  the  time  of  mak' 
ing  the  order  ;  "  and  as  the  sheriff  had 
the  whole  of  the  20th  to  bring  in  the 
body,  the  Court  set  aside  an  attach- 
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ment  subsequently  granted  against 
him,  for  irregularity.  Regina  t.  Sheriff 
<^  Middlesex,  164 

3«  Cepi  corpus  being  returned  by 
the  sheriff  to  a  writ  of  capias,  without 
a  Judge's  order  or  rule  of  Court,  and 
an  order  to  bring  in  the  body  being 
disobeyed,  the  plaintiff  is  entitled  to  a 
rule  absolute  to  make  the  order  a  rule 
of  Court,  and  for  an  attachment  under 
R.  G.  H.  T.  S  Will.  4.  Bertram  v. 
Diutist  130 

4»  The  Court  will  not  dispense  with 
personal  service  of  a  rule  for  an  at- 
tachment^  in  a  case  where  the  person 
sought  to  be  served  is  an  attorney, 
and  the  attempts  to  serve  him  person- 
ally have  been  iBelTectual.  Wilkin»on 
v.  Pennington,  183 

5.  A  demand  of  costs,  which,  by 
tile  rule,  are  payable  to  a  high-sheriff, 
made  under  the  authority  of  a  power 
of  attorney  executed  by  the  under- 
sheriff  after  the  high-sheriff  has  gone 
out  of  ofBce,  is  sufficient  to  support 
an  attachment.     Reg.  v.  Maitey^  515 

6.  Although  husband  and  wife  may 
be  parties  to  a  suit,  an  attachment  for 
non-payment  of  costs  will  not  be 
granted  against  the  latter.  Doe  d. 
Allanson  v.  Canjield,  52S 

7.  Where  a  rule  for  an  attachment 
has  been  issued  against  the  plaintiff 
for  non-payment  of  costs  pursuant  to 
the  Master's  allocatur,  for  not  pro- 
ceeding to  trial,  and  he  subsequently 
pays  the  costs  as  well  as  the  costs  of 
the  attachment,  if  it  appears  that  the 
original  rule  requiring  the  costs  to  be 
paid,  directed  them  to  be  paid  to  the 
defendant,  and  the  demand  is  made 
by  his  attorney,  the  Court  will  not 
consider  the  plaintiff  to  be  in  con- 
tempt, but  will  order  the  costs  of  the 
attachment  to  be  repaid  to  him.  Ma- 
son,AdminintratoT,v.  Whitehouse,  602 

8.  Where  the  defendant  is  arrested 
on  a  capias,  and  in  the  copy  served 
on  him  he  is  directed  to  put  in  bail  in 
Ihe  Exchequer  of  Pleas,  instead  of  in 


the  Common  Pleas,  his  omission  to 
put  in  bail  in  the  Common  Pleas  does 
not  afford  a  sufficient  ground  to  in- 
duce the  Court  to  grant  a  rule  for  an 
attachment  against  the  sheriff  for  not 
bringing  in  the  body.  Mayhew  y» 
Hoadley,  629 

9.  A  demand  by  the  attorney  in 
the  cause  is  sufficient  to  ground  an 
attachment  for  non-payment  of  the 
costs  of  postponing  a  trial,  although 
the  Master  has  directed  them  to  be 
paid  "  to  the  plaintiff."  Inman  v. 
Hill,  666 

10.  An  application  on  the  part  of 
die  sheriff  on  putting  in  bail,  to'  set 
aside  an  attachment  or  stay  proceed* 
ings  on  the  bail-bond,  must  be 
grounded  on  ma  affidavit  that  such 
application  is  made  '*  for  his  or  their 
indemnity  only,*'  Regina  v.  Sheriff 
of  Cheshire,  709 

ATTESTING  WITNESS. 

See  Ejectuent,  8,  17* 

ATTORNEY. 

See  Affidavit  (op  Dbbt),  6 — At- 
tachment, 4,  9 — Ejectuent,  9 — 
Inferior  Court,  3 — Prisoner,  1, 
2,  4i,  7,  8,  9 — Replication,  3 — 
Solicitor  (Undbrtakinq  of) — 
Writ  (of  Trial),  6. 

1.  The  provisions  of  the  statute  7 
Will.  4  &  1  Vict.  c.  56,  are  pro- 
spective  only,  and  therefore  an  attor» 
ney  commencing  an  action,  before 
the  act  was  in  operation,  in  the 
Common  Pleas,  not  being  duly  ad- 
mitted an  attorney  of  that  court,  is 
entitled  to  recover  such  costs  only  as 
were  incurred  after  the  passing  of 
the  act.     Newton  v.  Spencer,      401 

2.  Affidavits  in  support  of  an  appli- 
cation against  an. attorney  to  compel 
him  to  deliver  up  a  document,  may 
be  entitled  in  the  action  oot  of  which 
the  claim  arises,  although  judgment 
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has  been  signed  and  execution  issued. 
Sme$  V.  Gibbs,  dlO 

3.  An  attorney  is  liable  to  the 
summary  jurisdiction  of  the  Court 
for  misconduct,  while  one  of  its 
officers,  although  at  the  time  of  an 
application  against  him  he  has  ceased 
to  be  an  attorney.  lb, 

4.  An  affidavit  in  support  of  a  rule 
for  an  attachment  against  an  attorney 
for  not  obeying  an  order  of  Court, 
not  stating  him  to  be  an  attorney  of 
the  Court  in  which  the  rule  has  been 
obtained,  is  sufficient,  since  1  Vict. 
c  56,  s.  4.  Danmton  v.  Styles^     1 89 

5.  There  is  no  implied  contract 
with  an  attorney  who  subpoenas  a 
witness,  to  pay  the  expenses  occa- 
sioned by  such  subpoena.  RobiM  ▼. 
Bridge^  140 

ATTORNEY  (ADMISSION  OF). 

1.  Where  a  person  was  admitted 
as  an  attorney,  but  never  took  out 
his  certificate,  or  practised  for  a  period 
of  24  years  from  the  time  of  his  ad- 
mission, the  Court  permitted  him  to 
take  out  his  certificate  without  the 
form  of  re-admission.  Ex  parte 
Marshal^  5S6 

2.  The  15th  of  April,  which  by 
11  Geo.  4  &  1  Will.  4,  c.  70,  s.  6,  is 
constituted  the  first  day  of  Easter 
Term,  falling  on  Easter  Sunday,  a 
delivery,  three  days  before  the  18th 
April,  of  the  notices  for  the  admission 
of  an  attorney,  was  held  to  be  a  suffi- 
cient compliance  with  Reg.  Gen.  H. 
T.  2  Will.  4.  Ex  parte  Bay  ley,  516 

8.  Where  the  delay  on  the  part  of 
an  articled  clerk  in  sending  in  the 
answers  required  by  Reg.  Gen.  E.  T. 
6  Will.  4,  has  been  caused  by  the 
unexpected  absence  of  the  attorney 
with  whom  the  articles  were  served, 
the  Court  will  allow  them  to  be  sent 
in  nunc  pro  tunc.     Ex  parte  Lyons, 

517 

4.  The  Court  will  allow  an  attor- 
ney's   notice    for    admission   to  be 


amended,  by  introducing  the  name 
of  one  of  the  persons  with  whom  he 
served  his  clerkship,  and  which  had 
accidently  been  omitted.  Ex  parte 
CoIUm,  495 

5.  Where  a  clerk  has  given  his 
notices  previous  to  E.  T.,  for  admis- 
sion in  T.  T.,  but  he  does  not  apply 
for  admission  in  that  term,  the  Court 
will  not  allow  him  to  be  admitted  on 
those  notices  in  the  following  M.  T.; 
but  under  peculiar  circumstances,  will 
enlarge  his  certificate,  and  allow  him 
to  give  notice  then  of  admission  on 
the  last  day  of  H.  T.  Ex  parte 
Southern,  26 

ATTORNEY'S  BILL  (DELIVERY 

OF). 

See  Plba,  14 — Taxation,  4,  5, 6, 10. 

ATTORNEY  (CERTIFICATE 

OF). 

See  Attorney  (Admission  of)  1,  2. 

1.  Where  an  attorney  has  by  acci- 
dent omitted  to  enter  his  certificate  at 
the  Master's  office,  the  Court  will  in 
the  following  year  allow  him  to  enter 
it  nunc  pro  tunc.  Ex  parte  Grad- 
don,  5 

ATTORNEY  (CHANGE  OF). 
See  Nullity. 

A  person  who  has  acted  as  attorney 
in  the  cause,  cannot  be  changed  with- 
out an  order  for  that  purpose,  al- 
though he  is  not  the  attorney  on  the 
record.     May  v.  Pike,  667 

ATTORNEY  (CHANGING 
NAME   OF). 

1.  Where  an  attorney,  whose  name 
is  on  the  roll,  assumes  an  additional 
surname,  the  latter  may  be  added  to 
that  already  on  the  roll.  Ex  parte 
Ware,  311 

2.  When  an  attorney  changes  his 
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name,  the  Court  of  Common  Pleas 
will  not  grant  a  rule  for  altering  bis 
name  on  the  roll,  by  adding  his  new 
name  to  that  which  is  already  en- 
grossed on  it.     Ex  parte  fVare,  463 

ATTORNEY  (CLERK  OF). 

See  Attorney  (Examination  of),  2. 

Where  an  attorney,  to  whom  a  clerk 
has  been  articled  became  insane  dur- 
ing the  clerkship,  the  Court  allowed 
fresh  articles  entered  into  with  another 
attorney  to  be  inrolled.  Ex  parte 
Darbelf,  505 

ATTORNEY  AND  CLIENT. 
See  Attachment,  9. — Taxation,  4. 

ATTORNEY  (EXAMINATION 
OF). 

1.  A  clerk,  under  the  age  of  21, 
cannot  be  examined  pursuant  to  Reg. 
Gen.  H.  T.  6  Will.  4.  Ex  parte 
Cragg,  256 

2.  Where  a  clerk,  in  consequence 
of  his  master's  death,  had  not  served 
during  a  certain  period  of  the  five 
years,  but  af^er  the  expiration  of  the 
five  years,  served  an  additional  time 
equal  to  the  period  of  his  non-service, 
the  Court  allowed  him  to  be  ex- 
amined.    Ex  parte  Tompkins,         5 

ATTORNEY^GENERAL. 
See  Debt,  3. 

ATTORNEY  (POWER  OF). 
See  Affidavit  (Entitling),  1. 

ATTORNEY  (PRIVILEGE  OF). 

1 .  The  provisions  of  1  Vict.  c.  5  6, 
8.  4,  do  not  deprive  an  attorney  of 
his  privilege  to  be  sued  in  the  Court 
of  which  he  has  been  admitted.  Prior 
V.  Smith.  ft99 

2.  A  plaintiff  cannot  treat  a  plea 
of  such  privilege  as  a  nullity.         lb, 

VOL.  VI. 


3.  If  the  attorney  has  waived  his 
privilege,  his  waiver  must  be  replied. 

299 

ATTORNEY  (UNDERTAKING 

OF). 

Where  a  plaintiff  is  improperly  de- 
layed in  his  action,  in  consequence  of 
the  defendant's  attorney  not  fulfilling 
his  undertaking  to  enter  an  appear- 
ance in  due  time,  the  Court  will  not 
compel  the  latter  to  give  security  for 
the  debt  and  costs  conditional  on  the 
plaintiff's  obtaining  a  verdict.  Mor- 
ris V.  James,  514 

ATTORNEY  (WARRANT  OF  TO 
PROSECUTE  AND  DEFEND). 

See  Reg.  Gen.  p.  464. 

AUCTION  DUTY. 

See  Contract  (Void). 

AWARD. 

See  Affidavit  (Entitling),  1. — Ar- 
bitration. —  Judge's  Certifi- 
cate.— Taxation,  13. 

1.  Where,  in  an  action  which  was 
referred  to  an  arbitrator,  there  were 
two  issues,  but  only  one  breach,  and 
the  arbitrator,  in  his  award,  directed 
a  verdict  to  be  entered  on  the  first 
issue,  with  Is,  damages,  and  on  the 
second  issue  with  13^.  id.  damages: 
— Heldf  sufficient.  Smith,  Admini' 
stratrix,  v.  The  Festiniog  Railway 
Company,  1 90 

2.  A  plaintiff  is  not  entitled  to  the 
costs  of  an  unsuccessful  motion  to  set 
aside  an  award,  although  the  im- 
proper construction  which  the  defend- 
ant had  put  on  the  award  induced 
the  application.     Hocken  v.  Grenfell, 

250 

8.  In  a  submission  to  arbitration, 

four  actions  between  distinct  parties, 

and  all  matters  in  difference,  we're 

referred  to  the  arbitrator;    and  the 

H  H  H 
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AWARD. 


BAIL.BQND. 


award  omitting  to  decide  upon  a  fifth 
action,  pending  between  the  parties, 
and  of  which  the  arbitrator  had  notice, 
was  held  bad.    Stone  v.  Phillips,  247 

4.  A  c^use  was  referred  to  an  arbi- 
trator, who  was  to  settle  all  matters  in 
difference  between  the  parties  at  law 
and  in  equity,  so  that  he  made  his 
award  by  a  certain  day  (with  power 
of  enlagement),  to  be  delivered  to  the 
parties,  or  if  either  of  them  should  be 
dead,  to  their  personal  representatives. 
The  arbitrator  was  to  be  at  liberty  to 
make  one  or  more  awards  at  his  dis' 
cretion.  At  the  time  of  the  submis- 
sion, two  equity  suits  were  pending, 
in  which  the  parties  to  the  action,  and 
also  certain  infants,  were  concerned. 
Before  any  award  was  made,  one  of 
the  parties  to  the  equity  suits  died. 

The  arbitrator  by  his  award  ordered 
a  verdict  to  be  entered  for  the  plain- 
tiff, damages,  500/.,  and  also  that  the 
defendants  should  pay  to  the  plaintiff 
3501,9  for  grievances  not  included  in 
bis  declaration: — Held^  Brst,  that 
the  award  was  sufficiently  final, 
although  it  did  not  dispose  of  the 
equity  suits;  secondly,  that  the  cir- 
cumstance of  infants  being  parties  to 
those  suits  did  not  invalidate  it; 
thirdly,  that  the  arbitrator's  authority 
was  not  revoked  by  the  death  of  one 
of  the  parties;  and,  lastly,  that  the 
award  oi'SbOL  was  sufficiently  certain. 
Wrightnon  v.  By  water  ^  859 

5.  Where  an  order  of  reference  and 
enlargement  of  time  have  been  made 
a  rule  of  Court,  it  cannot  be  shewn  as 
cause  against  an  attachment  for  non- 
performance of  the  award,  that  there 
was  no  affidavit  that  the  time  was 
duly  enlarged  ;  but  if  in  fact  there  is 
no  such  affidavit,  the  proper  course 
is  to  move  to  set  aside  the  rule  of 
Court.     Barton  v.  Ranson,  384 

6.  Where  several  causes  are  refer- 
red, and  "  the  costs  of  the  several  ac- 
tions, and  of  all  matters  and  things 
relating  thereto,  shall  abide  the  event 


of  the  awi^ifd  ;**  and  the  arbitrator  di- 
rects the  costs  of  each  action  to  be 
paid  to  the  successful  party  in  each 
suit,  the  award  is  good,  although  the 
same  party  has  not  succeeded  in  all 
the  actions.  Jones  v.  Powell,  4-S3 
7.  After  an  award  has  been  made, 
it  is  too  late  for  the  unsuccessful  party 
to  object  that  certain  infants  have 
been  parties  to  the  submission,  and 
that  certain  other  interested  persons 
have  not  been  parties  to  it.  lb, 

BAIL. 

See  Attachment,  2,  8 — Bail-bokd, 
2 — Deposit  (in  Lieu  of),  2 — 
Reg.  Gen.  p.  394 — Scike  facias, 
1,  2,  3 — Variance,  2. 

1.  If  an  affidavit  of  sufficiency  by 
bail,  whether  town  or  country,  at- 
tempts to  describe  the  property  in 
respect  of  which  it  is  sought  to  justify, 
the  form  given  by  the  rules  of  .T.  T. 
1  Will.  4,  must  be  strictly  adopted. 
WeUer's  Bail,  312 

2.  Bail  must  swear  they  are  worth 
the  required  amount  over  and  above 
what  will  pay  all  their  juat  debts. 
Edmunds  v.  Keats,  359 

BAIL  (ADDING). 

1 .  Where  bail  has  been  rejected  on 
the  ground  of  a  technical  objection, 
the  Court  will  not  allow  bail  to  be 
added.     Elliott  v.  Gutteridge,     255 

BAIL-BOND. 

See  Affidavit  (of  Debt),  8 — At- 
tachment, 10 — Capias,  1. 

1 .  On  an  application  to  stay  pro- 
ceedings on  the  bail-bond  on  payment 
of  costs,  the  plaintiff  will  not  be  en- 
titled to  have  the  bond  stand  as  a  se- 
curity, if  a  trial  have  not  been  lost  aft 
the  time  of  moving  for  the  rule. 
Gale  V.  Hayworth,  323 

2.  If  the  application  he  made  at 
the  instance  of  the  bail«  the  Court 


BARRISTER. 


CANDLEMAKER.       807 


ivill  not  impose  terms  on  the  defend- 
ant. SiS 

S.  Where  a  bankrupt  obtained  his 
certificate  under  a  third  commission, 
the  Court  refused  to  cancel  a  bail- 
bond  given  upon  arrest  for  a  debt 
proveable  under  that  commission,  he 
not  having  paid  15;.  in  the  pound 
under  either  of  the  former  commis- 
sions.    Summers  v.  Jones,  IS9 

4.  The  plaintiff  arrested  the  de- 
fendant on  an  affidavit  for  money  lent 
and  advanced.  The  defendant  after- 
wards obtained  a  Judge's  order  to 
arrest  the  plaintiff,  and  the  latter,  in 
order  to  get  discharged,  made  an 
affidavit  inconsistent  with  his  claim 
for  money  lent : — Hdd,  that  this  was 
no  ground  for  cancelling  the  bail- 
^ond.     Vaughan  v.  Goadby^  96 

BALANCE, 

See  Affidavit  (of  Debt),  2,  12 — 
Court  of  Rbquests,  4 — De- 
claration, 1 — Reo.  Gen.  p.  649. 

BANKRUPT. 

See  Bail-bond,  3 — Ejectitent,  1 2 — 
Judgment  (nunc  pro  tunc),  2 — 
Mutual  Credit — Payment 
(Compulsory) — Plea,  9,  20 — 
Plea  (Issuable) — Replication, 
4 — Reputed  ownership — Secu- 
rity (for  Costs),  3 — Trial  (by 
Proviso). 

BARRISTER. 

1.  A  plaintiff  who  has  been  called 
to  the  bar  since  the  commencement 
of  an  action,  cannot  claim  his  privi- 
lege in  order  to  procure  the  venue  in 
the  action  to  be  brought  back  from 
York  to  Middlesex.  Newton  v. 
Harland.  630 

2.  The  privilege  cannot  be  granted 
to  a  person  joined  with  his  wife  in 
the  action,  whether  they  be  plaintiffs 
or  defendants.  lb. 


BARRISTER  (REVISING). 

See  Court  of  Requests,  5. 

BATTERY. 
See  Costs,  3. 

BELIEF. 
See  Affidavit  (of  Dbbt),  6. 

BILL  OF  EXCEPTIONS. 

1.  A  bill  of  exceptions  lies  to  the 
judge  of  a  county  court  on  a  nonsuit. 
Sirotlter  v.  Hutchinson,  238 

2.  Where,  on  the  trial  of  a  cause, 
the  under-sheriff  declined  to  sign  a 
bill  of  exceptions,  the  Court  refused 
to  stay  judgment  and  execution. 
While  V.  Htslop,  693 

BILL  (OF  EXCHANGE). 

See  Affidavit  (of  Debt)— Decla^ 
ration^  2, 3, 7 — Demurrer  (Fri- 
volous), 1 — Demurrer(Special) 
— Interest — Judgment  (Non 
obstante  veredicto),  3 — Mu- 
tual Credit — Plea,  2 — Pro- 
ceedings (Staying) — Reg.  Gbn. 
p.  647 — Replication,  7« 

BILL  (OF  SALE). 
See  Interpleader,  5. 

BOND. 
See  Debt,  4. 

BREACHES. 
See  Award,  1 — Debt»  4. 

BRIEFS. 
See  Costs,  2 — Discontinuance. 

« 

CANDLEMAKER. 

See  Plea,  12. 
H  H  u  2 
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CERTAINTY. 


COMMISSION. 


CAPIAS. 

See     Attachment,     5,     8 — Writs 
(several). 

1.  Where  the  capias  described  the 
defendant  as  a  ^*  gentleman/'  but  such 
description  was  omitted  in  the  copy 
served,  the  Court  ordered  the  bail- 
bond  to  be  delivered  up  to  be  can- 
celled.    Cook  v.  Vaughan,  695 

2.  If  no  date  be  stated  in  the  copy 
of  the  capias  served  on  the  defendant, 
the  arrest  is  irregular.  Smart  v. 
Johnson,  90 

3.  After  a  defendant  has  been  in 
custody  twenty-three  days,  it  is  too 
late  to  object  to  the  copy  of  the  writ 
of  capias  served  on  him  at  the  time 
of  his  arrest,  on  the  ground  of  its 
purporting  to  have  been  issued  in  the 
reign  of  Will.  4,  although  really  issued 
in  that  of  Victoria,  as  the  application 
should  have  been  made  within  the 
time  for  putting  in  bail.  Brashour 
v.  Russel,  185 

4.  Semble,  that  such  an  error  does 
not  make  the  arrest  void,  but  merely 
irregular.  lb. 

CAPIAS   (AD    SATISFACIEN- 
DUM.) 

The  omission  of  an  original  ca.  sa. 
is  no  objection  to  a  test.  ca.  sa., 
which  has  been  issued  without  the 
former  writ,  although  issued  after  an 
application  is  made  to  set  aside  the 
test.  ca.  sa.    Esdaile  v.  Davis,     465 

CASE. 
See  Trespass,  1,5. 

CENTRAL  CRIMINAL  COURT. 

See  Taxation,  3. 

CERTAINTY. 
See  Award,  4. 


CERTIFICATE  (OF  JUDGE). 

See    Costs,    3,   4,   5,    13 — Judge's 
Certificate. 

CERTIFICATE    (OF    SLAVE 
COMPENSATION). 

See  Slander. 

CERTIORARL 
See  Commitment,  3 — Procedendo, 

1.  Semble  that  a  writ  of  certiorari 
cannot  be  had  by  the  claimant  of 
goods  under  a  foreign  attachment. 
Wait  V.  Coombes,  127 

2,  In  such  a  case  the  joinder  of 
issue  with  the  claimant  is  a  joinder  of 
issue  within  the  21  Jac.  1,  c.  23,  s.  2, 
and  therefore,  if  the  writ  could  be 
had,  it  must  be  sued  out  within  six 
weeks  after  that  issue  joined.  lb. 

CHANCERY. 

See  Solicitor  (Undertaking  of). 

CHEQUE. 
See  Replication,  6. 

COGNOVIT. 

See  Prisoner,  2. 

COMMENCEMENT  (OF  AC- 
TION). 

See  Writ  (Op  trial),  7. 

COMMERCIAL  CONTRACT. 
See  Time  (Computation  op)  I. 

COMMON  PLEAS  OFFICERS. 
See  Reg.  Gen.  p.  50. 

COMMISSION. 
SeeVLZAt  9. 

COMMISSION. 

See    Affidavit,    1 — Affidavit  (of 

Debt),  10. 


CONSOLIDATION. 


COSTS. 
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COMMITMENT. 

1.  A  commitment  under  the  6  Geo. 
4,  c.  125,  s.  70,  (the  Pilot  Act),  is 
defective,  if  it  does  not  allege  the 
o0er  by  a  licensed  pilot  to  have  been 
made  to  the  defendant,  or  in  his  pre- 
sence ;  stating  the  offer  in  the  words 
of  the  act  is  insufficient.  Regina  v. 
Chancy,  281 

2.  The  writ  of  habeas  corpus  is 
not  taken  away  by  that  act,  and  there- 
fore the  defendant  is  entitled  to  avail 
himself  of  defects  on  the  face  of  the 
commitment.  Ih, 

3.  The  writ  of  certiorari  is  taken 
away  by  that  act,  and  therefore,  un- 
less the  Crown  remove  the  conviction, 
the  Court  will  consider  the  commit- 
ment, although  defective,  as  a  true 
recital  of  the  conviction.  lb, 

COMPANY. 

See    Amendment,    5. — Notice    (of 

Action.) 

COMPUTE  (RULE  TO). 
See  Counts  (Striking  out),  2. 

CONDITION. 

See  Amendment,  8,  4. 

CONSENT  RULE. 

See  Reo.   Gen.  p.  465. — Stay  of 
Proceedings. 

CONSIDERATION. 

See  Declaration,  5 — Plea,  2,  ;3. 

CONSOLIDATION. 

1 .  Where  two  actions  were  brought 
on  poh'cies  of  insurance  by  the  same 
plaintiffs  against  different  defendants, 
the  Court  refused  to  make  a  consoli- 
dation rule  upon  the  terms  of  the 
plaintiff  and  the  defendant  being  con- 
cluded by  the  verdict  in  one  action, 
against  the  consent  of  the  plaintiff. 


McGregor  v.  Horsefall,   M*Oregor 
v.  Smithy  338 

2.  I'he  Court  has  not  power  to 
compel  the  relators  and  defendants 
in  several  quo  warranto  informations 
to  submit  to  be  bound  by  the  result 
of  one,  although  the  objection  in  all 
is  the  same.     The  King  v.  Cozens^  3 

CONSUL, 
See  Fines  and  Recoveries,  1. 

CONTEMPT, 

See  Attachment — Trespass,  3,  5 — 
Witness,  2. 

CONTRACT. 

See  Attorney,  5 — Time  (Computa- 
tion of),  1 — Writ  (of  Trlal),  2. 

CONTRACT  (VOID). 

A  purchaser  of  goods  at  an  auction 
cannot,  by  refusing  to  pay  the  auction 
duty  to  which  he  is  made  liable  by  17 
Geo.  3,  c.  50,  s.  8,  make  the  bidding 
void,  and  a  plea  therefore  alleging 
the  contract  to  be  void  on  such  a 
ground: — Held,  bad  on  demurrer. 
Malins  v.  Freeman,  614 

CONVERSION. 
See  Plea,  10. 

CONVICTION. 

See  Commitment,  3. 

COSTS. 

See  Amendment,  1,  4,  5 — Arbitra- 
tion, 1 — Arrest  (without  proba- 
ble cause), — Attachment,  6,  7 — 
Attorney,  1 — Award,  2,  6 — 
Court  of  Requests,  2 — Criminal 
Information — Interpleader,    2, 

3,  5 — Judge's  (Certificate) — 
Mandamus,  1 — New  Trial — Pro- 
ceedings (staying)  Reg.  GEN.fp. 
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COSTS. 


COSTS. 


647 — Slander — Stay  of  Pro- 
ceedings, 2 — Taxation^  1,  4 — 
Waiver,  1. 

1.  Where  a  rule  to  refer  a  matter 
to  the  prothonotary  has  been  moved 
without  costs,  and  the  subject  for  in- 
quiry is  matter  of  fact  onlvi  the  Court 
will  not  entertain  a  substantive  appli- 
cation for  costs  of  the  inquiry  after 
the  report  of  the  prothonotary  is  made. 
Holmes  ▼.  Edwards,  51 

2.  Costs  of  obtaining  admissions 
of  documents,  and  of  giving  notice  to 
produce  documents  at  the  first  trial  of 
an  action,  are  costs  in  the  cause,  where 
a  rule  for  a  new  trial  has  been  obtain- 
ed on  payment  of  costs ;  but  costs  for 
preparing  briefs  may  be  allowed  as 
costs  of  the  trial,  where  the  necessity 
for  doing  so  is  shewn.  Lord  v.  War- 
die,  1 74 

8.  The  declaration  stated  that  the 
defendant  assaulted  the  plaintiff,  and 
$e%zed  and  laid  hold  of  him,  and  im- 
prisoned him.  The  defendant  pleaded 
the  general  issue,  and  a  justification 
to  the  wholes  A  verdict  was  found  for 
the  plaintiff,  with  one  shilling  da- 
mages, and  the  Judge  certified  under 
the  43  Eliz. : — Held,  that  the  plea  of 
justification  admitted  a  battery,  and 
that  the  plaintiff  was  entitled  to  costs, 
notwithstanding  the  Judge's  certifi- 
cate.    Ranlins  v.  Till,  150 

4.  In  an  action  on  an  attorney's 
bill,  to  which  there  was  a  set-ofi*,  the 
cause  being  partially  heard,  was  refer- 
red to  the  Master,  who  was  to  enter 
into  the  whole  account.  The  Master 
found  a  balance  in  favour  of  the  plain- 
tiff of  21.  12*.  z—Held,  that  the  plain- 
tiff was  not  entitled  to  costs  upon  the 
higher  scale  without  the  Judge's  cer- 
tificate.   Parker,  Executrix,  v.  Serle, 

334 

5.  To  trespass  for  breaking  and 
entering  plaintiff's  stable,  and  taking 
a  horse,  defendant  pleaded  not  guilty, 
that  the  stable  was  not  the  plaintiff's, 


and  leave  and  license.     A   Terdict 

having  been  found  for  the  plaintiflf^ 
with  one  farthing  damages,  the  Judge 
certified  under  the  43  Eliz.  c.  6  : — 
Held,  that  the  plaintiff  was  entitled  to 
full  costs,  notwithstandinrr  the  JudgeV 
certificate.     Pwndl  v.  Youn*;,     347 

6.  Where  a  summons  is  taken  out 
to  stay  proceedings  on  payment  of  a 
certain  sum  and  costs,  the  refusal  to 
accept  that  sum  will  not  render  the 
plaintiff  liable  to  the  subsequent  costs. 

But  if  the  sum  tendered  be  after- 
wards paid  into  Court,  and  accepted 
by  the  plaintiff,  he  will  be  liable  to 
subsequent  costs.  Gowerv,  Elkins,  335 

7.  The  plaintiff  having  contracted 
with  the  defendant  to  serve  him  at  a 
weekly  salary,  sued  the  defendant  for 
wrongfully  dismissing  him  from  his 
service,  and  also  for  arrears  of  salary. 
After  writ  issued,  a  summons  was 
taken  out  to  stay  proceedings,  on 
payment  of  arrears  of  salary.  This 
was  refused,  and  the  arrears  were 
paid  into  court,  and  accepted  by  the 
plaintiff  in  full  satisfaction . — HeU 
on  motion  to  tax  the  defendant  his 
costs,  that  the  fact  of  the  plaintiff 
having  obtained  a  more  profitable 
employment  after  action  brought, 
was  sufficient  to  rebut  the  presump- 
tion of  a  vexatious  refusal  of  the 
sum  tendered,  and  therefore  the  de- 
fendant was  not  entitled  to  his  costs* 


Cumming  v.  Columbine, 


373 


8.  'J  he  plaintiffs,  being  successful 
in  the  cause,  are  entitled  to  the  costs 
of  a  special  jury  summoned  on  the 
process  of  the  defendant,  although 
the  Judge  sliall  not  certify.  Jones  v. 
Tobin,  251 

9.  Where,  in  an  action  on  the  case 
for  refusing  to  deliver  goods  out  of 
the  defendant's  ship  into  the  plainiiff*s 
lighter,  an  issue  is  raised  upon  the 
tender  of  the  bills  of  lading  and 
freight,  the  costs  o{  witnesses  m  at«> 
tendance  at  the  trial,  but  who  are  not 


COSTS, 


COSTS  (SET-OFF  OF).    811 


called  to  prove  the  custom  with  re- 
gard to  such  tender,  will  not  be  al- 
lowed. 25\ 

10.  Where  the  plaintiff  has  brought 
an  action  against  the  defendant  to  re- 
cover a  sum  of  16/.,  and  the  defend- 
ant offers  him  \3L  in  satisfaction  of 
his  demand,  which  he  refuses  to  take, 
and  subsequently,  on  his  proceeding 
with  the  action,  the  defendant  obtains 
an  order  to  pay  11/.  8«.  into  court, 
but  neglects  to  proceed  on  it,  in  con- 
sequence of  which  the  plaintiff  takes 
subsequent  steps,  but  eventually,  on 
the  money  being  paid  into  court,  he 
accepts  it,  the  plaintiff*  is  entitled  to 
costs  only  up  to  the  time  at  which 
the  order  was  made.  Parsons  v. 
Pitcher,  432 

11.  Trespass  for  breaking  and  en- 
tering the  plaintiff's  dwelling-house, 
&c.  Pleas,  not  guilty,  and  that  the 
dwelling-house  was  not  the  plaintiff's. 
A  verdict  was  found  for  the  plaintiff 
with  one  farthing  damages: — Held, 
that  he  was  entitled  to  full  costs,  not- 
withstanding 22  &  23  Car.  2,  c.  9, 
8.  1 86.     Pugh  V.  Roberts,  561 

12.  In  actions  for  false  imprison- 
inent  the  plaintiff  is  entitled  to  full 
costs,  though  he  recovers  less  than 
40s.  damages.     Booth  v.  Drake,  504 

13.  To  a  declaration  in  trespass 
for  breaking  and  entering  the  plain- 
tiff*'s  dwelling-house,  and  seizing  his 
goods ;  the  defendant  pleaded,  as  to 
the  breaking  and  entering,  leave  and 
license  ;  and  as  to  the  residue  of  the 
cause  of  action,  not  guilty.  A  ver- 
dict was  found  for  the  plaintiff*,  with 
6d,  damages,  and  the  Judge  certified: 
Held,  that  the  Judge  had  power  to 
certify,  it  not  appearing  that  the  ques- 
tion of  title  was  in  issue.  Mills  v. 
Stevens,  593 

14.'  Where  a  sum  of  money  has 
been  offered  to  a  plaintiff  in  satisfac- 
tion of  his  demand,  which  he  declines 
to  accept,  but  subsequently,  on  its 
being  paid  into  court  with  a  plea  of 


such  payment,  he  takes  it  out,  the 
Court  will  not  interfere  to  give  the 
defendant  his  costs,  unless  the  case 
has  previously  been  before  the  Mas- 
ter.    Roe  V.  Cob  ham,  628 

15.  Where  a  defendant  succeeds 
on  some  of  several  issues,  he  is  enti- 
tled to  the  costs  of  the  witnesses 
called  exclusively  in  support  of  those 
issues,  but  not  of  those  who  were  also 
examined  to  disprove  the  issues  found 
for  the  plaintiff*.     Crowther  v.  ElweU, 

697 

16.  The  Court  will  not  order  a 
stranger  to  the  record  to  pay  the  costs 
of  an  action,  although  it  appears  from 
the  affidavit,  that  he  is  substantially  a 
party   to   it.     Hayward   v.  Giffard, 

699 

1 7.  **  Costs  of  issues  "  include  costs 
of  the  trial  of  them.   Eyre  v.  Thorpe, 

768 

18.  Costs  of  opposing  an  unsuc- 
cessful application  for  a  new  trial,  are 
costs  in  the  cause.  lb, 

19.  If  an  application  to  take  money 
out  of  court  is  granted,  and  the  rule 
is  silent  as  to  costs,  the  successful 
party  is  entitled  to  the  costs  of  the 
application.  lb. 

COSTS  (IN  THE  CAUSE). 
See  Costs,  18. 

COSTS  (OF  THE  DAY). 

See  Stay  of  Proceedikgs,  2, 

COSTS  (SET-OFF  OF). 

1.  Tn  an  action  for  an  illegal  seizure 
and  sale  of  the  plaintiff's  goods  under 
a  warrant  of  distress,  the  declaration 
contained  nine  counts,  two  of  which 
went  to  the  whole  value  of  the  pro- 
perty, while  the  remainder  went  to 
the  injury  to  the  goods  and  the  im- 
proper dealing  with  them.  A  verdict 
being  entered  for  the  plaintiffs  on  the 
ffrst  two  counts,  and  for  the  defend- 
ants on  (he  rest: — Held,  that  the  de- 


81«  COUNTS  (STRIKING  OUT). 


COURT  (INFERIOR). 


fendants  might  set  off  the  costs  of 
those  counts  against  the  costs  of  the 
issues  found  for  the  plaintiffs.  New- 
ton ▼.  Harland,  6i4 

COSTS  (OF  TAXATION). 
See  Taxation,  7. 

COUNTERMAND. 

See  Notice  of  Trial. 

COUNTS  (MISJOINDER  OF). 
See  Venire  be  novo,  2. 

1.  Counts  for  goods  sold  and 
delivered  to  the  defendant  as  execu- 
tor, and  for  work  and  labour  done 
for  the  defendant  as  executor,  cannot 
be  joined  with  counts  for  money  paid 
for  the  use  of  the  defendant  as  eore- 
cutor,  and  for  money  due  on  an 
account  stated  with  defendant  as  exe- 
cutor; but  a  count  for  money  paid 
for  the  use  of  the  defendant  as  execu- 
tor may  be  joined  with  a  count  for 
money  due  on  an  account  stated  with 
defendant  as  executor.  Corner  Ex- 
ecutor V.  Showe  Executor,  584 

2.  If  goods,  or  work  and  labour, 
are  contracted  for  in  the  lifetime  of 
the  testator,  and  the  contract  is  com- 
pleted in  the  time  of  the  executor, 
the  plaintiff  cannot  recover  on  the 
common  counts  for  goods  sold  and 
work  and  labour,  but  must  declare 
specially.  lb. 

COUNTS  (STRIKING  OUT). 

1.  Where  a  declaration  contains 
two  counts,  the  first  alleging  a  con- 
tract on  the  part  of  the  defendants  to 
carry  certain  goods  from  a  place 
beyond  the  seas  to  the  port  of  London, 
and  the  second  alleging  a  further 
contract  to  convey  the  goods  from 
the  wharf,  when  they  should  be 
landed  in  London,  to  the  plaintiffs' 
warehouse  in  Ironmonger  Lane,  for 


a  further  reward,  the  Court  will  not 
strike  out  one  of  the  counts  on  the 
ground  of  its  being  in  *'  apparent 
violation  "  of  the  5th  rule  of  R.  G. 
H.  T.  4  \¥ill.  4,  by  which  several 
counts  are  forbidden  to  be  put  on 
record,  unless  a  distinct  subject-mat- 
ter oi  complaint  is  intended  to  be  es- 
tablished in  respect  of  each.  (Per 
Tindal,  C.  J.,  Park,  J.,  and  Bosan- 
quet,  J.;  Coltman,  J.,  dissentiente). 
James  v.  Bourne,  605 

2.  After  the  delivery  of  a  declara- 
tion containing  a  count  on  a  bill  for 
216/.  I4<.,  and  also  counts  for  goods 
sold  and  money  due  on  an  account 
stated,  the  defendant  paid  to  the 
plaintiff  150/.  generally  on  account 
of  the  action : — Held,  that  the  plaintiff 
could  not  have  a  rule  to  compute, 
while  the  count  for  goods  sold 
remained  in  the  declaration.  Jones 
V.  Shiel,  579 

3.  Where,  in  an  action  of  libel,  the 
plaintiff  demurs  to  the  pleas  to  the 
second  count  in  the  declaration,  takes 
issue  on  those  pleaded  to  the  first 
count,  and  replies  de  injuria  to  the 
pleas  to  the  third  count,  and  obtains 
judgment  on  the  demurrer ;  the  Court 
will  not  permit  him  to  withdraw  his 
replication  to  the  pleas  to  the  third 
count,  and  demur,  on  the  ground 
that  those  pleas  are  open  to  the  same 
objection  as  those  before  demurred 
to,  but  will  permit  him  to  withdraw 
the  first  and  third  counts  of  the 
declaration.      Delegal  v.   Highley, 

194 

COUNTY. 
See  Afpidavit,  2. 

COUNTY  COURT. 
See  Bill  of  Exceptions,  I. 

COURT  (INFERIOR). 
See  Court  of  Requests,  6. 


COURT  OF  REQUESTS. 


CUSTODY. 
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COURT  OF  REQUESTS. 

See  Judgment  (non  obstante  vere- 
dicto), 2 — Payment  (compulsory). 

1.  The  Blacklieath  Court  of  Re- 
quests Act,  6  &  7  Will.  4,  c.  120,  s. 
22,  excepts  from  the  jurisdiction  of 
the  Court  any  debt  "  for  any  sum 
being  the  balance  of  an  account  origi- 
nally exceeding  51. :" — Held^  that  the 
commissioners  had  jurisdiction,  where 
the  account  contained  items  amount- 
ing to  above  51,  and  reduced  by 
payments  below  that  sum,  it  not  ap- 
pearing  that  at  any  one  time  so  much 
as  5L  was  due.     Pope  v.  Banyard^ 

571 

2.  Under  the  Blackheath  Court  of 
Requests  Act,  6  &  7  Will.  4,  c.  1 20, 
when,  in  an  affidavit,  the  defendant 
describes  himself  as  of  "  the  Mitre 
Tavern,  Greenwich,  in  the  hundred 
of  Blackheath,''  and  subsequently 
swears  that  "  before  and  at  the  time 
of  the  issuing  of  the  writ  in  thi& 
action  by  the  plaintiflT,  he  was  wholly 
resident  at  the  above  tavern,''  there 
is  sufficient  proof  of  his  residence 
within  the  jurisdiction  of  the  Court 
of  Requests,  in  order  to  entitle  him 
to  move  to  deprive  the  plaintiff  of 
costs,  the  debt  being  under  5l,  in 
amount.     Burton  v.  Campbell^     451 

3.  Where,  in  the  affidavits  pro- 
duced on  the  motion,  there  is  no 
allegation  of  the  amount  of  the  debt 
for  which  the  action  is  brought,  but 
the  copy  of  the  writ  of  summons, 
with  which  the  defendant  was  served, 
is  annexed,  indorsed  that  the  plaintiff 
claims  4/.  2«.  6(/.  debt,  that  is  suffi- 
cient proof  of  the  action  being 
brought  for  a  sum  "  not  exceeding 
5/."  lb, 

4.  A  party  suing  in  a  superior 
court  for  the  balance  of  an  account, 
the  original  debt  exceeding  5/.,  but 
which  has  been  reduced  to  30«.,  is 
not  liable  to  costs,  under  the  Towei* 


Hamlets    Court    of   Requests    Act. 
Green  v.  Boltout  434 

5.  The  Bath  Court  of  Requests 
cannot  award  compensation  for  loss 
of  time  in  attending  the  court  of  a 
revising  barrister.  Roberts  v.  Humby, 

82 

6.  Semble^  though  a  want  of  juris- 
diction do  not  appear  on  the  face  of 
the  proceeding,  a  prohibition  may  be 
awarded  after  sentence  and  execution, 
provided  the  party  has  not  acquiesced 
in  the  jurisdiction  of  the  inferior 
court.  lb, 

COVENANT. 

See  Affidavit  (of  Debt),  1 — Debt, 
2 — Rent — Taxation,  9. 

COVERTURE. 
See  Plea,  11. 

CREDITOR. 

See  Execution. 

CRIMINAL  CUSTODY. 

See  Discharge  (of  Prisoner),  1, 

CRIMINAL  INFORMATION. 

If  an  affidavit  to  support  a  rule  for 
a  criminal  information  contains  mat- 
ter slanderous  of  the  defendant,  the 
Court  will  in  some  cases  discharge 
the  rule  without  costs.    Rex  v.  Byrne, 

3() 

CROSS-DEMAND. 
See  Bail-Bon d,  4. 

CROWN. 

See  Commitment,  3 — Ejectment,  4 
— Habeas  Corpus — Mandamus,  3 
— Summons,  2 — Variance,  1 . 

CUSTODY. 
See  Imprisonment. 
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DEBT. 


DECLARATION. 


CUSTODY  (CRIMINAL). 

See  Discharge  (of  Prisonek),  1. 

CUSTOM. 
5ee  Inferior  Court,  3. 

DAMAGES. 

See  Award,  1 — Debt,  4 — Inter- 
pleader, 1 — Payment,  1, 3 — Reg. 
Gek.  p.  649 — Slander — Taxa- 
tion, 9 — Venire  de  novo,  2. 

DAMAGES  (UNLIQUIDATED). 
See  Interpleader,  I^Taxation,  9. 

DATE. 

See  Capias,  2 — Reg.  Gek.  p.  394 — 

SiuiLiTSR,  1 — Writs  (several). 

DEATH. 

See  Award,  4— Judgment  (nunc 
pro  tunc)  2. 

DEftT. 
See  Mutual  Credit — Plea,  3. 

1 .  The  declaration  stated  thai  the 
plaintiff  complained  of  the  defendant 
being  detained  &c.  in  an  action  on 
promises,  and  he  demands  of  him  the 
sum  ^c.  which  he  owes  to  and  unjtistly 
detains  from  him.  The  first  two 
counts  tvere  upon  bills  of  exchange, 
and  stated  that  the  defendant  pro- 
mised the  plaintiff  to  pay  the  same 
&c. :  there  were  also  indebitatus 
counts  in  debt,  and  the  whole  con- 
cluded "  whereby  an  action  hath  ac- 
crued to  the  plaintiff  to  demand  and 
have  the  said  monies  respectively  &c., 
yet  the  defendant  hath  not  paid  &c. :" 
Held,  that  the  first  two  counts  were 
in  debt.     Compton  v.  Taylor,      660 

a.  By  indenture  certain  lands  were 
granted,  bargained,  sold,  &c.  to  R.  H. 
and  the  defendant,  to  the  uae  and  in- 
tent that  the  plaintiff  should  receive 


out  of  the  land  a  dear  yearly  rent  of 
631.,  and  the  said  R.  H.  and  the  de- 
fendant covenanted  that  they  would 
well  and  truly  pay  the  said  rent  to  the 
plaintiff: — Held,  that  the  debt  could 
not  be  maintained  for  arrears  of  the 
annuity,  but  that  covenant  was  tbe 
proper  remedy.     Randall  t.  Rigby, 

65a 

3.  An  information  in  the  nature  of 
the  popular  action  of  debt  cannot  be 
maintained  for  the  recovery  of  arrears 
of  assessed  taxes,  (the  5  &  6  Will.  4^ 
c.  20,  8.  1 3,  having  made  such  debt 
recoverable  as  a  debt  upon  record), 
but  the  proper  mode  of  proceeding  is 
by  scire  facias,  extent,  or  by  filing  an 
information  upon  the  record  itself. 
The  Attorney' General  v.  Sewell,  673 

4.  Where,  in  an  action  of  debt  on 
bond  for  securing  a  sum  of  money, 
payable  by  instalments,  there  are  no 
breaches  alleged  in  the  dedaration ; 
but  tbe  defendant,  in  his  plea,  sets 
out  the  conditions  and  alleges  per- 
formance, to  which,  the  defendant 
replies  that  money  is  in  arrear,  it  is 
competent  for  the  jury  to  assess  the 
damages  on  that  issue,  ander  the 
statute  8  &  9  Will.  3,  c.  II,  s.  8, 
without  a  special  award  of  venire. 
ScoH  V.  Staley,  714 

DEBT  AND  COSTS* 

See  Prisoner,  S  —  Proceedings 
(Staying) — Reg.  Gen.  p.  647. 

DECLARATION. 

See  Amendment,  1,  4 ---Counts 
(Striking  out),  1,  2,  3 — Debt,  1, 
4  —  EjfiCTMENT,     2  —  Judgment 

(nON        OBSTANTE        VEREDICTO)  — 

Laches,  1 — Notice  (Service  op) 
Variance,  2. 

1 .  A  general  plea  of  payment  must 
be  taken  to  be  pleaded  to  the  parti- 
cular sum  for  which  the  action  is 
brought:  therefore^  where  tbe  de- 
fendant pleaded  that  he  had  paid  to 


DECLARATION. 


DELIVERING,  &c.       Si 5 


tlie  plaintiff  sums  amounting  to  the 
monies  mentioned  in  the  declaration  ; 
and  it  appeared  that  he  had  in  fact 
paid  such  sums,  but  that  the  plaintiff 
went  for  a  balance  due  beyond  their 
amount : — Held^  that  the  plaintiff  was 
entitled  to  a  verdict,  and  that  it  was 
not  necessary  for  him  to  new  assign. 
Freeman  v.  CrafU,  698 

2.  A  declaration  alleging  a  bill  to 
have  been  made  by  F.,  requiring  de« 
fendant  to  pay  1,500/.  to  him  or  his 
order,  indorsed  by  F.  to  S.  &  Co., 
and  by  them  delivered  io  the  plaintiff, 
is  bad,  as  not  shewing  a  title  in  the 
plaintiff  to  sue,  CunUffe  v.  White^ 
head,  63 

3.  In  an  action  by  the  assignee  of 
a  bail-bond,  it  is  not  necessary  to 
state  that  the  assignment  was  under 
the  hand  of  the  sheriff*,  or  in  the  pre- 
sence of  two  crediUe  witnesses,  pro- 
vided it  be  alleged  to'  have  been 
**  according  to  the  form  of  the  sta- 
tute," &c.     Lewis  V.  Parker^  Dd 

4.  A  count  in  assumpsit  stated  the 
defendant  to  be  indebted  to  the  plain- 
tiffs and  their  deceased  partner  "  for 
money  found  to  be  due  on  an  account 
then  stated  between  them ;  **  and  after 
laying  the  promise  to  the  three,  as- 
signed as  a  breach  that  "  the  defend- 
ant had  not  paid:" — Held  sufficient 
on  special  demurrer,  Debenham  v. 
Chambers^  101 

6,  The  declaration  stated  that  the 
sheriff  had  taken  the  plaintiffs'  goods 
in  execution  under  a  ivrit  issued  on  a 
judgment  entered  on  a  warrant  of 
attorney,  and  thereupon,  in  consider- 
ation that  the  plaintiffs  would  give  to 
the  defendant  two  warrants  of  attor* 
ney,  the  defendant  promised  to  cause 
the  goods  to  be  re-delivered  : — Held, 
first,  that  a  sufficient  consideration 
appeared  to  support  the  promise,  and 
that  it  was  not  necessary  to  set  out 
the  warrants  of  attorney ;  secondly, 
that  it  was  not  necessary  to  allege  a 
request  to  re-deliver  the  goods.  Rad* 
ford  V.Smith,  d8I 


DECLARATION  (DELIVERY 

OF). 

See  TiMB  (Computation  of),  S. 

DECLARATION  (DEMAND  OF). 
See  NoM  Pros.,  1. 

DECLARATION  (ENTITLING). 

See  Ejectmbkt,  2. 

DEED  (PRODUCTION  OF). 

1.  Where  there  are  four  defendants, 
three  of  whom  have  suffered  judgment 
by  default,  tlie  hree  may  be  required 
by  subpoena  to  produce  a  deed  of 
partnership  under  which  all  four  were 
acting  with  the  plaintiff  in  the  matters 
which  gave  rise  to  the  action;  but 
the  Court  will  not  make  an  order 
requinng  them  to  produce  the  deed. 
Colley  V.  Smiik^  309 

2.  The  Court  will  not  compel  a 
plaintiff  to  produce  a  deed  for  inspec- 
tion of  the  defendant,  when  the  latter 
has  no  interest  in  the  deed.  Snulh  v. 
Winter,  886 

DEFENDANTS  (SEVERAL). 
See  Consolidation,  2. 

DEINJGRIA. 

See  Plxa,   3 — Replication,  l*  2,  8^ 

6,7. 

DELAY. 

See  Affidavit  (of  Debt),  II  — 
Amendment,  2 — Capias,  3 — Es- 
cape, 2 — Imprisonuent — JODO- 
mknt  (nunc  peo  tunc),  42. 

DELIVERY. 
See  Declaration,  2. 

DELIVERING  OF  ATTORNEY'S 

BILL. 

See  Plea,  14— Taxation,  4,  6,  6, 
10. 
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DEPOSIT,  &c. 
DEMURRER. 


See  Amendment,  1  —  Contract 
(Void) — Counts  (Striking  out),  8 
— Judgment  (non  obstante  ve- 
redicto), Z — Pleadings  (Strik- 
ing out) — Replication,  2,  d,  7. 

DEMURRER  (FRIVOLOUS). 

1 .  In  an  action  by  indorsee  against 
drawer  of  a  bill  of  exchange,  the  de- 
claration contained  a  count  on  the 
bill  and  on  an  account  stated,  with 
one  promise  to  pay  the  last-mentioned 
several  monies  on  request.  The  de- 
fendant having  specially  demurred  on 
the  ground  that  there  was  no  promise 
to  the  count  on  the  bill,  the  Court 
set  aside  the  demurrer  as  frivolous. 
Cheevers  v.  ParkingtOHf  75 

2.  Where,  to  counts  for  money 
lent,  money  had  and  received,  and 
money  due  on  an  account  stated, 
there  was  one  demurrer,  on  the 
ground  that  they  did  not  specify  any 
time,  the  Court  set  aside  the  demur- 
rer as  frivolous.     Jackson  v.  Cawleyy 

388 

DEMURRER  (SPECIAL). 

Semble,  that  it  is  not  necessary  to 
allege  a  promise  in  a  count  on  a  bill 
or  note.  At  all  events,  the  omission 
can  only  be  taken  advantage  of  in  an 
action  by  indorsee  against  indorser 
on  speciaJ  demurrer.  Griffith  v.  Rax- 
burgh,  133 

DEPOSIT. 
See  Particulars,  1. 

DEPOSIT  (INiLIEU  OF  BAIL). 

See  Payment  (Compulsory). 

1.  On  an  application  under  the  7 
&  8  Geo.  4,  c.  71,  s.  2,  to  take  mo- 
ney and  costs  out  of  Court,  which 
have  been  deposited  in  lieu  of  bail,  if 
the  cause  is  in  such  a  state  that  issue 
may  be  joined  before  the  rule  is  dis- 
posed of,    the   Court   will  grant  it, 


DISCHARGE  (OF  PRISONER). 

with  a  stay  of  proceedings.     Bloor  ▼• 
Cox,  266 

2.  Where  a  defendant  has  been  ar- 
rested on  a  capias,  and  has  deposited 
200/.,  the  amount] of  the  alleged  debt, 
and  10/.  for  costs,  in  the  hands  of 
the  sheriff,  in  pursuance  of  the  43 
Geo.  3,  c.  46,  s.  2,  but  the  sheriflT, 
although  frequently  applied  to,  ne- 
glects to  pay  the  money  into  court, 
until  the  evening  of  the  day  on  which 
the  time  for  putting  in  bail  expired ; 
and  the  defendant  then,  on  the  next 
day,  under  the  7  &  8  Geo.  4,  c.  71, 
8.  2,  pays  an  additional  sum  of  10/. 
into  court  for  costs,  but  which  the 
officers  had  refused  to  receive  before 
the  sum  of  210/.  was  paid  in  by  the 
sheriff;  and  the  latter  sum  has  been 
paid  over  to  the  plaintiff  under  a  rule 
of  court,  against  which  the  defendant 
had  an  opportunity  of  shewing  cause; 
the  Court  will  not  order  the  plaintiff 
to  refund  the  money,  in  order  that 
its  deposit  may  be  considered  as  equi- 
valent to  putting  in  and  perfecting 
bail.     Hannah  y.  Willis,  417 

DESCRIPTION. 
See  Capias,  1. 

DETAINER. 

See     Arrest    (Irregular)  —  Dis- 
charge (of  Prisoner),  2. 

DIES  NON. 

See  Attorney  (Admission  of)  2 — 
Ejectment,  7 — Holiday. 

DISCHARGE  (OF  PRISONER). 

1 .  A  defendant  having  been  arrested 
in  his  way  to  Court  to  deliver  himself 
up  into  the  hands  of  the  Court  of 
Queen's  Bench  to  receive  judgment 
on  a  conviction  for  conspiracy,  the 
Court  will  only  grant  a  rule  nisi  for 
his  discharge  on  'his  own  affidavit. 
Sharplin  v.  Hunter.  6S2 


DOCUMENTS,  &c. 


EJECTMENT. 


817 


12.  The  facts  being  subsequently 
admitted  by  the  plaintiff,  the  defend- 
ant will  be  discharged  as  to  that  case, 
but  if  any  detainers  are  lodged  against 
him,  he  will  not  be  discharged  as  to 
them  unless  notice  of  the  motion  has 
been  given  to  the  parties  concerned. 

DISCONTINUANCE. 
See  Amendment,  5 — Taxation,  4. 

Where  a  plaintiff*  discontinues  be- 
fore he  has  given  notice  of  trial,  the 
defendant  is,  under  no  circumstances, 
entitled  to  the  costs  of  preparing 
briefs.  Doe  d.  Posilethnaite  v.  Neale, 

166 

DISCRETION  (OF  MASTER). 

See  Costs,  1,  2,  4,  14. 

DISTRINGAS. 

1.  When  an  application  is  made 
for  a  distringas,  the  affidavit  should 
shew  that  the  deponent  believes  the 
defendant  to  be  resident  in  England  ; 
and  when  it  is  only  alleged  that  in- 
quiries have  been  made  at  the  last 
**  supposed "  place  of  abode  of  the 
defendant,  it  is  insufficient.  Esdaile 
V.  Manhall,  400 

2.  The  defendant  being  insane,  and 
a  distringas  having  issued,  to  which 
there  was  a  return  of  nulla  bona,  and 
non  est  inventus^  but  affidavits  being 
produced  that  the  defendant  was  a 
lunatic,  that  it  was  known  where  the 
defendant  was  living,  but  that  his 
keeper  refused  to  allow  him  to  be 
seen,  in  order  that  process  might  be 
served:  the  Court  refused  to  allow 
an  appearance  to  be  entered  for  him. 
Slarkie  v.  Skilhech,  52 

DOCUMENTS  (ADMISSION 

OF). 

See  Costs,  2. 


DRAWER    (OF   BILL    OF   EX- 
CHANGE). 

See  Affidavit  (op  Debt),  7, 9 — De- 
MUERER  (Frivolous),  1. 

DUPLICITY. 
See  Plea,  2,  22 — Replication,  1. 

DURESS. 
See  Plea,  2. 

EJECTMENT. 

See  Judgment  (as  in  Case  of  a  Non- 
suit), 3 — Reg.  Gen.  p.  464, 465 — 
Security  (for  Costs),  2 — Stay  of 
Proceedings,  1. 

1.  Service  in  ejectment  on  the  wife 
of  the  tenant  in  possession,  it  not 
bein{^  sworn  that  it  was  on  the  pre- 
mises, or  that  she  was  living  with  her 
husband,  is  insufficient.  Doe  d.  Min- 
gay  V.  Roe,  1 92 

2.  The  declaration  in  ejectment 
being  entitled  of  "  T.  T.  1  Victoria," 
and  that  term  not  having  arrived,  the 
Court  granted  a  rule  for  judgment 
against  the  casual  ejector,  the  notice 
being  right.      Doe  d.  Crooks  v.  Roe, 

184 

3.  In  order  to  obtain  the  usual 
landlord's  rule  provided  by  1  Geo.  4, 
c.  87,  8. 1,  the  execution  of  the  lease 
may  be  proved  by  the  affidavit  of  a 
person  who  is  not  the  attesting  wit- 
ness.    Doe  d.  Gowland  v.  Roe,      35 

4.  A  declaration  in  ejectment  re- 
quiring a  tenant  to  appear  in  *'  the 
King's  Bench  "  is  good,  although,  be- 
fore leave  is  obtained  to  sign  judg- 
ment, the  Crown  having  demised,  the 
Court  has  become  "  the  Queen's 
Bench."     Doe  d.  Davies  v.  Roe,     S6 

5.  **  Reading  over  "  the  declaration 
without  **  explaining"  it,  is  insuffi- 
cient in  order  to  obtain  judgment 
against  the  casual  ejector.  Doe  d. 
tVade  V.  Roe,  51 
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EJECTMENT. 


EJECTMENT. 


6.  In  the  Doticea  attached  to  de* 
clarations  in  ejectment,  each  tenant 
being  rightly  named  in  his  own  notice 
is  sufficient;  and  therefore,  an  altera- 
tion in  the  name  of  a  tenant  in  the 
notices  served  on  the  others  is  imma- 
terial, it  being  sworn  that  the  same 
person  ia  meant.  Doe  d.  Peach  v. 
Roe,  62 

7.  Service  in  ejectment  on  any  of 
the  days  intervening  between  the 
Thursday  next  before,  and  the  Wed- 
nesday next  after  Easter  day,  when 
they  fall  within  Easter  Term,  is 
insufficient.  Doe  d.  Frodsham  v. 
Roe,  479 

8.  Under  particular  circumstances, 
the  Court  will  dispense  with  the  rule 
in  this  Court,  requiring  an  applica- 
tion £oT  judgment  against  the  casual 
ejector  to  be  made  within  the  first 
four  days  of  term.  Doe  d.  Davies  v. 
Roe,  461 

9.  It  ia  no  objection  to  a  deckira« 
tion  in  ejectment,  that  no  attorney's 
name  has  been  introduced  into  it. 
Doe  d.  Simpson  ▼.  Roe,  469 

10.  In  ejectment  for  a  close  of 
land^  proof  of  service  of  a  copy  of 
the  declaration  and  notice,  at  the 
house  of  the  tenant  in  posaeasion,  on 
a  female,  who,  on  the  papers  being 
explained  to.  her,  says  she  knows 
what  they  are,  for  that  the  lessor  of 
the  plaintiff  had  already  been  endeav- 
ouring to  effect  service,  but  could 
noti  and  by  sticking  another  copy  on 
the  door  of  tlie  boose,  is  sufficient 
for  a.  rule  nisi  for  judgment  against 
the  casual  ejector;  and  when  the 
affidavit  of  serviee  of  the  rule  states 
tbe.sBme  person  to  have  been  served 
in.  a.  yard  attached  to  the  tenant's 
house,  and  that  she  is  his  servant, 
the  rule  will  be  made  absolute.  Doe 
d*  Wright  V.  Roe,  455 

11.  Where  ejectment  is  brought 
to.  recover  possession  of  stables, 
service  on  the  wsfeof  the  tenant,  at 
bis  dwelling-house»  is  sufficient  for 


judgment  against  (he  casual  ejector. 
Doe  d.  Graefy.  Roe,  456 

13.  When  the  tenant  in  posaesston 
is  a  bankrupt,  service  on  the  messen- 
ger in  possession  of  the  premises  and 
the  bankrupt*s  goods  under  the  fiat, 
and  on  the  official  assignee,  is  snffi- 
cient  service  on  which  to  ground  a 
rule  for  judgment  against  the  casual 
ejector.  Doe  d.  Baring  v.  Roe,    456 

IS.  The  omission  of  the  allegation 
that  John  Doe  is  indebted  to  the 
Queen,  and  the  '*  quo  minus  *'  in  a 
declaration  in  ejectment,  ia  imma- 
terial. Doe  d.  Bioxham  v.  Roe,    388 

1 4.  Service  on  one  of  several  joint 
tenants  is  sufficient  against  aN.  Doe 
d.  Clothier  v.  Roe,  291 

15.  In  country  ejectment,  if  the 
notice  is  to  appear  in  one  term,  judg- 
ment may  be  obtained  against  the 
casual  ejector  in  the  next  term,  with- 
out a  rule  nisi  in  the  first  instance. 
Doe  d.  Croone  v.  Roe,  270 

16.  Judgment  cannot  be  signed 
against  the  casual  ejector,  in  respect 
of  a  service  on  the  daughter  carrying 
on  the  business  of  the  tenant  in  pos- 
session, who  is  a  lunatic,  and  confined 
away  from  the  premises.  Doe  d. 
Brown  v.  Roe,  270 

17.  Where  an  attorney,  who  is  the 
attesting  witness  to  the  counterpart 
of  a  lease,  ia  afterwards  concerned 
for  the  tenant  in  an  action  of  eject- 
ment brought  by  the  lessor,  the  Court 
will,  notwithstanding,  compel  him  to 
make  an  affidavit  of  the  execution  of 
the  counterpart,  in  support  of  an  ap- 
plication for  the  usual  landlord'^  rule, 
under  1  Geo«  4,  c.  87,  s.  I . 

Qucere,  whether  the  affidavit  of  the 
attesting  witness  is,  in  every  case  of 
such  an  apjiiication,  indispensable. 
Doe  d,  Avery  v.  Roe,  518 

18.  Service,  in  ejectment,  on  the 
daughter  of  the  tenant,  coupled  with 
the  fact  of  the  tenant's  afterwards 
calling  on  the  attorney  of  the  lessor 
of  the  plaintiffs,  and  saying  that  he 


EJECTMENT. 
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knows  tbiit  the  time  is  coming  **  when 
fomething  must  be  done,"  is  sufficient 
ground  for  the  Court  to  grant  a  rule 
for  judgment  against  the  casual 
ejector.     Doe  d.  Agar  v.  Roe^     624i 

19.  Where  there  are  tliirteen  te- 
nants  in  possession,  and  they  have  all 
been  personally  served,  it  is  no  objec* 
tion  to  a  rule  for  judgment  against  the 
casual  ejector  being  granted,  that  the 
Christian  names  of  two  of  them  have 
been  omitted  in  all  the  notices.  Doe 
d.  SmUh  V.  Roe,  629 

20.  The  Court  will  grant  a  rule  for 
judgment  against  the  casual  ejector, 
although  iu  the  notice  served  on  two 
of  the  tenants,  the  Christian  name  of. 
a  third  tenant  is  omitted.  Doe  d. 
v.  Roe,  629 

21.  The  notice  at  the  foot  of  a  de* 
claration  in  proceedings  by  ejectment 
pursuant  to  1  Geo.  4,  c.  87,  s.  1,  must 
require  the  tenant  to  appear  on  the 

Jirsl  day  of  term,  whether  it  is  a  coun- 
try or  a  town  cause.  Doe  d.  Holder 
V.  Rushworth,  7 1 S 

22.  Service  in  ejectment  on  the 
fion  of  the  tenant  in  possession  on  the 
premises,  is  insufficient,  unless  it  be 
shewn  that  he  is  living  wiih  his 
parent,  and  composes  part  of  the 
family.     Doe  d.  Emerson  v.  Roe,  786 

28.  Service  of  a  declaration  in 
ejectment  on  the  son  of  the  tenant  on 
the  premises,  is  sufficient  for  a  rule 
nisi  for  judgment  against  the  casual 
ejector,  where  it  seems  reasonable  to 
suppose  that  the  declaration  has  come 
to  the  tenant's  hands.  Doe  d.  Tim- 
minsv.Roe,  765 

24.  Special  service  in  ejectment. 
Doe  d.  CoUon  v.  Roe,  lb. 

25.  When  there  were  four  adjoin- 
ing houses,  and  three  of  the  tenants 
had  been  personally  served,  but  the 
fourth  having  left  the  premises,  the 
declaration  was  affixed  to  the  door  of 
the  house,  the  Court  granted  a  rule 
fiiti  for  judgment  against  the  casual 


ejector,  to  be  served  in  the  same  way 
as  the  declaration.  Doe  d.  Hindle  v. 
Roe,  593 

26.  The  lessor  of  the  plaintiff  in 
ejectment,  who  was  a  mortgagee,  ob- 
tained judgment,  and  after  more  than 
a  year  and  a  day  had  elapsed,  with- 
out reviving  the  judgment  by  sci.  fa., 
issued  a  hab.  fa.  poss.,  which,  after 
execution,  was  set  aside  by  a  Judge's 
order ;  but  the  judgment  left  in  force. 
On  a  motion  for  a  rule  for  a  writ  of 
restitution  :-^//€^,  that  such  writ 
could  not  issue ;  but  the  rule  might 
be  moulded  so  as  to  order  the  lessor 
of  the  plaintiff  to  restore  possession* 

Semble,  per  Paiteson^  J.,  that  a 
party  having  recovered  in  an  eject- 
ment, cannot,  by  bis  own  act  only,  and 
without  the  authority  of  the  Court, 
take  possession.  Doe  d.  Stevens  v. 
Lord,  256 

ESCAPE. 

1.  Permitting  a  defendant  in  the 
custody  of  the  sheriff,  against  whom 
a  ca.  sa.  has  been  lodged,  to  go  out 
of  prison,  it  a  volttntary  escape,  al- 
though the  act  of  the  sheriff  was 
caused  by  mistake.  FlUwood  v, 
Clement,  508 

2.  A  sheriflfl  therefore,  has  no  right 
to  retake  a  defendant ;  and  if  he 
does,  the  caption  being  a  nullity, 
lapse  of  time  will  not  be  an  objection 
to  the  defendant's  discharge.  lb. 

ESTOPPEL. 

See  Inferior  Court,  1. 

EVIDENCE, 

See  Court  of  Requests,  8 — Infe- 
rior ,  CotRT,  8,  5 — Stamp,  8 — 
Warrant  (of  Attorkst),  1. 

EXCUSE. 
iJ^.Rbpucajioh,  7. 


n 


820  FINES  AND  RECOVERIES. 

EXECUTION. 

See  Counts  (Joinder  op),  1 , 2 — Oyer 
— Warrant  (op  Attorney),  2. 

EXECUTION. 

See  Arbitration,  1 — Attorney,  2 
—  Ejectment,  26  —  Inferior 
Court,  1 ,  2,  5 — Laches,  3 — Tax- 
ation, 11. 

The  delivery  of  a  writ  of  fi.  fa.  to 
the  sheriff  only  binds  the  goods  of 
the  defendant,  so  as  to  enable  the 
execution  creditor  to  pursue  his  claim ; 
but,  subject  to  that,  the  defendant 
may  deal  with  the  goods  as  he  pleases, 
and  if  he  dispose  of  them  in  market 
overt,  the  right  of  the  sheri£f  ceases 
altogether.     Samuel  v.  Sir  J.  Duke, 

536 
EXTENT. 

^^^Debt,  3. 

FALSE  IMPRISONMENT. 

See  Costs,  12. 

FELON. 

See  Taxation,  3. 

FEME  COVERT. 

See  Fines   and   Recoveries,    1  — 
Plea,  11. 

The  Court  will  discharge  a  mar- 
ried woman  on  entering  a  common 
appearance,  unless  the  plaintiff  swears 
that  at  the  time  of  making  the  con? 
tract,  she  represented  herself  to  be  a 
feme  sole.      HolUngdale  v.   Lloyd^ 

665 
FEME  SOLE. 

See  Feme  Covert. 

FIAT. 

See  Plea,  9. 

FINES  AND  RECOVERIES. 

1.  An  affidavit  of  verification  of 
the  certificate  of  the  acknowledgment 


GARNISHEE. 

of  a  married  woman  under  the  Fines 
and  Recoveries  Act,  the  parties  being 
resident  in  Germany,  must  be  sworn 
before  a  native  court,  and  an  affidavit 
sworn  before  the  English  Consul  is 
not  sufficient.     In  re  Eady^  615 

2.  It  is  no  objection  to  an  affidavit 
sworn  before  a  native  court,  that  it  is 
originally  in  the  German  language, 
if  it  is  translated,  and  the  translation 
verified:  and  the  oath  may  be  ad- 
ministered in  the  German  language 
if  it  is  translated  by  an  interpreter  to 
the  deponent.  /6« 

3.  It  is  sufficient  that  the  affidavit 
should  be  signed  by  the  Judge  of  the 
4:ountry,  and  that  the  deponent's 
signature  should  not  be  attached,  the 
Judge's  signature  being  verified,  and 
an  affidavit  being  produced  that  such 
is  the  course  of  practice  in  Germany. 

lb. 
FIRE. 

See  Inferior  Court,  5. 

FOREIGN  ATTACHMENT. 

See  Certiorari,  1 — Inferior 
Court,  4. 

FOREIGN  COURT. 
See  Fines  and  Recoveries,  1,  2,  3. 

FOREIGN  LAW. 
See  Fines  and  Recoveries,  1,  2,  S. 

FRAUD. 

See  Interpleader,  5. 

FRAUDS  (STATUTE  OF). 

See  Pleas  (several),  2^ 

GAMING. 

See  Replication,  6, 

GARNISHEE. 
See  Inferior  Court,  2,  S. 


HOLIDAY. 


IMPRISONMENT  (FALSE).  821 


GARNISHEE. 
See  Inferior  Court,  2,  d. 

GENERAL  ISSUE. 

See   Plea,    4,   7,   17 — Rbg.    Gek, 

p.  649. 

GENTLEMAN. 
See  Capias,  1. 

GOODS  (SOLD  &  DELIVERED). 

See  Interest — Judgment  (non  ob- 
stante veredicto)  % — Replica- 
tion, ^. 

GUARANTEE. 

See  Set-off. 

HABEAS  CORPUS. 

See  Commitment,  % — Parent  and 

Child. 

The  Court  granted  an  application 
on  behalf  of  a  prisoner  to  amend  the 
teste  of  a  writ  of  habeas  corpus  sued 
out  at  his  instance,  it  being  tested  of 
T.  T.  "  1  Victoria,"  instead  of  "7  Wil- 
liam4."    Ex  parte  Davies^  181 

HABERE  FACIAS  POSSESSIO- 
NEM. 

See  Ejectment,  !S6. 

HOLIDAY. 

See  Attorney  (Admission  of),  2 — 
Ejectment,  7. 

The  plaintiff  in  the  action  having 
replied  de  injuria,  and  added  a  simili- 
ter, delivered  his  pleading  on  the  11th 
of  April.  Good  Friday  fell  on  the 
15th  of  the  same  month,  and  it  was 
held  that  the  succeeding  days  up  to 
the  1 8th,  being  made  dies  non  by  the 
rule  of  E.  T.  %  Will.  4,  the  defendant 
was  in  time  that  day  to  strike  out  the 
similiter,  and  demur  to  the  replication. 
Harriionv.Tait,  611 

VOL.  VI. 


HOUSE  OF  LORDS. 
See  Plea,  16. 

HUSBAND  AND  WIFE. 

See  Attachment,  6 — Barrister,  2 
— Ejectment,  1 — Trespass,  2. 

When  a  feme  sole  married  before 
declaration,  and  the  plaintiff  never- 
theless proceeded  against  her  to  final 
judgment  and  took  her  in  execu- 
tion, the  Court  refused  to  discharge 
her,  it  not  being  sworn  that  she  had 
no  separate  property.  Evans  v. 
Chester.  UO 

IDENTITY. 

See  Ejectment,  6. 

ILLEGALITY. 
See  Plea,  4,  8 — Replication,  5,  6. 

ILLNESS. 
See  Affidavit  (of  Debt),  11. 

IMMATERIAL  OMISSION. 
See  Affidavit  (of  Debt),  1 0. 

IMPLEADED. 

See  Writ  (of  Trial),  7. 

IMPRISONMENT. 

Where  the  actual  imprisonment  of 
a  defendant  in  the  county  gaol  follows 
the  arrest  in  due  course,  the  com- 
mencement of  the  imprisonment  under 
the  34tfa  section  of  the  statute  7  Geo. 
4,  c.  57 f  shall  be  taken  to  be  the 
arrest,  but  where  there  is  any  im- 
proper delay,  the  imprisonment  shall 
not  be  taken  to  begin  until  the  de- 
fendant is  in  actual  confinement 
within  the  walls  of  a  prison.  Yapp 
V.  Harrington,  55 

IMPRISONMENT  (FALSE). 


See  Costs,  12. 


Ill 
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852     INFERIOR  COURT. 


INTEREST. 


INDENTURE, 
^'ee  Affidavit  (of  Debt),  1. 

INDEPENDENT  ALLEGA- 
TION. 

See  AxmnicnT  (of  Dbbt),  4. 

INDORSEE. 
See  Affidavit  (of  Debt),  8 — De 

MDRRER    (frivolous),     1 


(special)---Declaratiok,  2 — Re- 
plication, 1,  7 — Variakcb,  S. 

INDORSER. 
See  Affidavit  (of  Debt),  3 — De- 

HDRRER  (special) VARIANCE,  2. 

INDORSEMENT. 
See  Local  Court — Laches,  5,  6. 

INDORSEMENT  (OF  DEBT 
AND  COSTS). 

See  Local  Court. 

It  is  not  necessary  to  indorse  the 
amount  of  debt  and  costs  on  a  writ 
sued  out  to  recover  penalties  under 
the  Municipal  Corporation  Act  (5 
&  6  WiU.  4,  c.  76,  8.  64).  Davies 
V.  Lloydf  173 

INFANT. 

See  Attorney  (Examination  of), 
1 — Award,  4,  7 — Parent  and 
Child — Security  (for  Costs),  2. 

INFERIOR  COURT. 

See  Court  (of  Requests),  6 — Pro- 
cedendo. 

1.  Where  an  issue  was  raised  on 
the  fact  of  an  execution  in  the  Lord 
Mayor's  Court,  in  the  city  of  London, 
it  was  held  that  the  jury  were  not 
precluded,  by  the  production  of  the 
record  of  that  cour^  from  finding  the 
real  facts  of  the  case.  M*Grath  v. 
Hardff,  749 


2.  Without  execution  executed, 
the  garnishee  is  not  discharged.  749 

3.  The  mere  fact  of  an  attorney 
being  the  partner  of  the  attorney  who 
acted  for  the  garnishee  in  the  Mayor's 
Court,  does  not  render  him  incom- 
petent to^  prove  the  custom  of  that 
court.  lb. 

4.  To  a  plea  of  a  foreign  attach- 
ment in  the  Mayor's  Court,  it  is  not 
a  good  replication  that  no  notice  was 
given  to  the  defendant  in  that  court. 

lb. 

5.  Where  the  original  judgment  in 
an  inferior  court  has  been  destroyed 
by  fire,  the  Court  will  allow  execu- 
tion to  be  issued  under  a  verified 
copy  of  the  judgment.  Cheesewrigkt 
V.  Franks,  471 

INFORMATION. 
See  Debt,  3. 

INJUNCTION. 
See  Supersedeas,  3. 

INQUIRY. 
See  Slander — Taxation,  9. 

INSOLVENT. 

See  Amendment,  3 — Imprisonment 
— Judgment  (as  in  Case  of  a  Non- 
suit), 4 — Plea,   I,  5 — Reputed 

OWNERSHIP. 

INSTALMENTS. 
See  Debt,  4. 

INSURANCE. 

See  Consoudation,  1. 

INTEREST. 

See  Affidavit  (of  Debt),  I. 

Where  goods  are  sold,  to  be  paid 
for  by  a  bill,  which  is  in  fact  never 
given,  the  plaintiff  may,  under  the 


INTERPRETER. 


JUDGE'S  CERTIFICATE.     323 


count  for  goods  sold  and  delivered, 
recover  interest  for  the  amount  from 
the  time  when  the  bill  would  have 
become  due.     Fatty.  Ward^       16d 

INTERPLEADER. 

1.  The  1st  section  of  1  &  2  Will.  4, 
c.  58  (the  Interpleader  Act),  does  not 
apply  to  actions  for  unliquidated  da- 
mages.    Walter  v.  Nicholson,      517 

2.  An  application  by  a  successful 
party,  in  an  issue  directed  under  the 
Interpleader  Act,  for  costs,  &c.,  may 
be  made  before  judgment  actually 
signed,  but  the  rule  cannot  be  drawn 
up,  except  on  condition  of  its  being 
signed.     Bland  v.  Delano,  29S 

3.  Unless  the  sheriff  has  been 
guilty  of  misconduct,  the  Court  will 
not  order  him  to  pay  costs,  &c.,  in  an 
issue  directed  by  the  Court,  in  case 
of  a  default  by  the  unsuccessful  party. 

lb. 

4.  The  Court  will  allow  a  sheriff 
to  deduct  the  expenses  of  a  sale 
effected  by  the  authority  of  the  Court, 
under  the  Interpleader  Act,  although 
it  appears,  on  the  trial  of  an  issue, 
that  the  seizure  was  wrongful.       lb, 

5.  Where  goods  were  taken  in  exe- 
cution, and  a  claim  was  set  up  under 
a  bill  of  sale  which  bore  date  after 
the  levy,  the  Court  discharged  the 
sheriff's  application  for  relief,  and 
made  him  pay  the  costs  of  the  execu- 
tion-creditor. In  re  the  Sheriff  of 
Oxfordshire,  136 

6.  A  sheriff  is  not  entitled  to  relief 
under  the  Interpleader  Act,  unless  he 
has  actually  seized  or  is  in  possession 
of  the  goods.  Holton  v.  Guntrip,  l!e9 

INTERNATIONAL  LAW. 
See  Fines  and  Recoveries,  1,  2,  3. 

INTERPRETER. 
See  Fines  and  Recoveries,  1,  S,  3. 


IRREGULARITY. 

See  Arbitration,  S — Capias, 
Laches,  1,  3  -Non  pros.  2 — Pro- 
cess (Service  of)— Taxation,  11 
— Trial  (Notice  op),  2 — Waiver, 
1 — Writ  (of  Trial),  5. 

ISSUE. 

iS'ee  Judgment  (as  in  Case  of  a  Non- 
suit), 7  —  Similiter,  3  —  Vari- 
ance, S — Writ  (of  Trl^il),  5. 

ISSUE  (JOINED). 
See  Deposit  (in  Lieu  of  Bail),  1. 

ISSUES  (SEVERAL). 

See  Award,  1 — Costs,  15,17 — Costs 
(Set-off  of). 

ISSUES  (TRIAL  OF). 

See  Interpleader,  4. 

If,  in  an  action  ex  contractu,  the 
defendant  pleads  in  denial  or  dis- 
charge of  the  action,  and  also  pays 
money  into  court,  each  issue  must 
nevertheless  be  tried  as  if  it  stood 
alone  on  the  record.    Fischer  v.  Aide, 

594 
ISSUABLE  PLEA. 

See  Plea  (Issuable). 

JOINT  TENANTS. 
See  Ejectment,  14. 

JUDGE'S  CERTIFICATE. 

See  Costs,  3,  4,  5,  IS. 

A  cause  being  partly  heard  before 
a  Judge,  and  a  verdict  taken  for  1 1 91., 
subject  to  the  award  of  an  arbitrator, 
and  the  verdict  being  subsequently 
reduced  by  the  award  below  20/.,  the 
Judge  may  grant  his  certificate  that 
it  was  a  proper  cause  to  be  tried  be- 
fore a  Judge.      Broggref  v.  Hawke, 

67 
I  I  I  2 


8£4        JUDGMENT,  &c. 


JUDGMENT.  &c 


JUDGE  (AT  CHAMBERS). 
See  Affidavit,  1 . 

JUDGE  (ORDER  OF). 

iS'ee  Amendment,  1,4. 

JUDGMENT. 

See  Amendment,  1 — Arbitration, 
1 — Attorney,  2 — Interpleader, 
2,  S — Inferior  Court,  5 — Laches, 
8 — NoH  Pros.,  3 — Prisoneb,  S — 
Taxation,  11,  12. 

JUDGMENT  (ARREST  OF.) 

See  Arrest  (of  Judgment) — Judg- 
ment (non  obstante  veredicto), 
1 — Similit£R9  4 — Venire  denovo, 
1,  8 — Writ  (of  trial),  3. 

1.  A  motion  in  arrest  of  judgment, 
or  for  judgment  non  obstante  vere- 
dicto, must,  in  this  Court  (Exche- 
quer), be  made  within  four  days  of 
the  time  of  trial  if  in  term,  and  if  not, 
within  the  first  four  days  of  the  next 
succeeding  term.     Thomas  v.  Jones, 

66S 

2.  QtuEret  if  the  65th  section  of 
1  Reg.  Gen.  H.  T.  2  Will.  4,  applies 
to  trials  out  of  term?  lb, 

JUDGMENT  (AS  IN  CASE  OF 
A  NONSUIT). 

See  Reg.  Gen.  p.  464— Stay  of 
Proceedings,  2 — Witness,  1. 

1 .  Issue  joined  in  a  town  cause  in 
Michaelmas  Term,  notice  of  trial  not 
being  given,  it  is  not  too  soon  to 
move  for  judgment  as  in  case  of  a 
nonsuit  in  the  following  Easter  Term. 
Pier  son  v.  Chessun,  507 

2.  Issue  joined  in  a  country  cause 
in  Michaelmas  Term,  and  no  notice 
of  trial  given,  it  is  not  too  early  to 
move  for  judgment  as  in  case  of  a 
nonsuit  in  the  following  Easter  Term. 
Apperley  v.  Morse,  505 

d.  The  14  Geo.  2,  c.  17|  as  to 
judgment  in  case  ot  a  nonsuit,  applies 


to  actions  of  ejectment,  as  well  as  to 
other  actions.  Doe  d.  Berger  ▼. 
Docker,  478 

4.  Where  it  was  sworn,  io  answer 
to  a  rule  for  judgment  as  in  case 
of  a  nonsuit,  that  the  defendant  was 
insolvent,  but  it  did  not  appear  that 
the  plaintiff  was  unaware  of  the  insol- 
vency when  he  brought  the  action, 
the  Court  directed  tlie  rule  to  be  dis* 
charged,  unless  the  defendant  con- 
sented to  a  Btet  processus.  Lemon  v. 
Hopson,  725 

5 .  Issue  joined  in  Michaelmas  Va- 
cation in  a  country  cause,  and  notice 
of  trial  not  given  for  the  ensuing  as- 
sizes, it  is  too  early  to  move  for 
judgment  as  in  case  of  a  nonsuit  in 
Easter  Term  following.  Harrison  v. 
Williams,  772 

C.  When  issue  was  joined  in  a 
country  cause  on  the  day  before  Eas- 
ter Term,  and  no  notice  of  trial  had 
been  given : — Held,  that  the  defendant 
might  move  for  judgment  as  in  case 
of  a  nonsuit,  after  one  assize  had 
elapsed. 

But,  where  in  such  case  issue  is 
joined  in  Trinity  Term,  the  motion 
cannot  be  made  until  the  following 
Easter  Term.     Evans  v.  Barnard, 

367 

7.  An  affidavit,  in  support  of  a 
rule  for  judgment  as  in  case  of  a  non- 
suit, alleging  notice  of  trial  to  have 
been  given,  without  stating  the  cause 
to  be  at  issue,  is  sufficient.  Corhyn 
V.  Hey  worth,  181 

8.  Where  issue  is  joined  in  a  coun- 
try cause  in  Easter  Term,  and  no 
notice  of  trial  has  been  given,  it  is  too 
soon  to  move  for  judgment  as  in  case 
of  a  nonsuit  in  the  following  Michael- 
mas Term.     Smith  v.  Miller,       154 

9.  Judgment  as  in  case  of  a  nonsuit 
absolute  in  the  first  instance,  after  a 
peremptory  undertaking  to  proceed 
to  trial  in  the  sheriff's  court,  unful- 
filled, may  be  obtained.  FVHUs  ▼. 
Oakley,  766 


JUDGMENT,  &c. 


LACHES. 


825 


JUDGMENT  (NON  OBSTANTE 
VEREDICTO). 

iSVe  Judgment  (Arrest  of),  1. 

1.  It  1*8  not  a  ground  for  arresting 
a  judgment  non  obstante  veredicto, 
that  a  plea,  on  which  a  verdict  has 
been  found  in  favour  of  the  defend- 
ant, alleges  money  to  have  been  paid 
into  Court  pursuant  to  3  8c  4  Will.  4, 
c.  42,  8. 21,  before  declaration.  Ed- 
wards V.  Price^  487 

2.  To  debt  for  goods  sold,  the  de- 
fendant pleaded  the  Westminster  Court 
of  Requests  Act.  AAer  plea,  and 
before  trial,  that  act  was  repealed  by 
anotlier,  which  contained  no  provision 
respecting  actions  then  pending.  A 
verdict  having  been  found  for  the  de- 
fendant : — Heldy  that  the  plaintiff  was 
entitled  to  judgment  non  obstante 
veredicto.     Wame  v.  Beresfard^  157 

8.  In  debt  against  the  acceptor  of 
a  bill  of  exchange,  defendant  pleaded 
payment  into  Court  of  a  certain  sum, 
and  that  he  was  not  indebted  beyond 
that  amount,  pursuant  to  the  form 
given  by  1 7  Reg.  Gen.  H.  T.  4  Will.  4, 
(Pleading  Rules) ;  the  plaintiff  took 
issue  on  the  allegation  that  no  more 
was  due;  the  defendant  had  a  verdict: 
— Heldf  that,  although  the  plea  might 
have  been  bad  on  special  demurrer, 
as  contrary  to  the  rules  of  H.  T.  4 
Will.  4,  with  respect  to  such  actions, 
yet  that  the  plaintiff,  having  taken 
issue  on  the  amount  really  due,  he 
could  not  avail  himself  of  the  objec- 
tion non  obstante  veredicto.  Ftnley- 
son  V.  M^Kenzie^  71 

JUDGMENT  (NUNC  PRO  TUNC). 

I.  Judgment  cannot  be  entered 
nunc  pro  tunc  pursuant  to  8  Reg.Gen. 
H.  T.  4  Will.  4,  (Pleading  Rules),  ex- 
cept where  the  delay  arises  from  the 
act  of  the  Court.    Vaughan  v.  Wilson^ 

ft.  The  plaintiff  obtained  an  order, 
by  consent,  to  enter  up  judgment  on 


a  certain  day,  but  neglected  to  take 
advantage  of  the  order  in  consequenee 
of  proceedings  taken  to  issue  a  fiat  of 
bankruptcy  against  the  defendant,  and 
the  latter  having  died  before  the  fiat 
]vas  issued,  judgment  nunc  pro  tunc 
was  not  allowed  to  be  entered  up.  fllO 

JUDGMENT  (TIME  OF  SIGN- 
ING). 

See  Rbo.  Gen.  p.  464. 

JURAT. 

See  Affidavit,  2 — Affidavit  (of 
Debt),  10. 

JURISDICTION. 

See  Attorney,  S — Court  of  Re- 
quests, C — Plea,  11 — Security 
(for  Costs),  4  —  Trespass,  1  — 
Writ  (of  Trial),  3,  4. 

JURY. 

See  Arbitration,  Z  —  Inferior 
Court,  1. 

JUSTIFICATION. 
See  Plea,  5. 

LACHES. 

See  Affidavit  (of  Debt),  1 1 — Ca- 
pias, 3  —  Escape,  2  —  Imprison- 
ment —  Judgment  (nunc  pro 
tunc),  1,  2 — Outlawry — Pay- 
ment, 1 — Stamp,  1 — Taxation,  6 
— Venire  de  novo,  3 — Waiver. 

1.  A  variance  between  a  declara- 
tion and  the  process  is  an  irregularity, 
in  respect  of  which  an  application 
should  be  made  in  vacation  promptly 
to  a  Judge  at  chambers.  Tory  v. 
Stevens,  275 

2.  If  such  an  application  be  made, 
and  the  Judge  refuse  to  interfere, 
pleading  a  plea  under  protest  during 
vacation  is  not  such  a  waiver  as  will 
prevent  the  defendant  from  appealing 
to  the  Court.  lb. 


826 


LIMITATIONS. 


MANDAMUS. 


3.  Where  a  plaintiflfhas  arrested  a 
defendant,  declared,  signed  judgment, 
and  charged  him  in  execution,  it  is 
too  late  to  make  an  objection  to  any 
alleged  irregularity  in  the  mode  of 
arrest.     Cross  v.  Marsh,  SSQ 

4.  A  Judge's  order  having  been 
obtained  on  the  drd  May,  to  amend 
a  declaration,  the  defendant  is  too 
late  in  coming  to  the  Court  on  the 
10th  June,  in  Trinity  Term,  to  set 
aside  the  order.     Baden  ¥•  Flight, 

177 

5.  Where  a  defendant  was  taken 
in  execution  on  a  test.  ca.  sa.  in  July, 
ISSS,  it  is  too  late  for  him  to  object 
that  there  was  no  indorsement  on  the 
writ  of  his  residence,  pursuant  to  H. 
T.  ^&$  Geo.  4,  K.  B.,  on  the  first 
day  of  H.  T.  1 838,  although  he  swears 
that  he  was  not  aware  of  the  defect 
until  a  short  time  before  the  applica- 
tion, as  he  was  bound  to  be  aware  of 
the  defect  as  soon  as  he  was  aware  of 
the  proceeding  in  which  the  defect 
arose.     Esdaile  v.  DavU,  465 

6.  Qucere,  whether  the  above  in- 
dorsement is  for  the  benefit  of  the 
sheriff,  or  of  the  defendant  also  ?    lb, 

7.  Where  a  writ  of  summons  stated 
the  defendant  to  be  resident  within 
the  county  of  Worcester,  whereas  he 
in  fact  resided  within  the  city  of 
Worcester,  and  was  served  there : — 
Held,  that  an  application  to  set  aside 
the  service  should  be  made  within  the 
time  limited  for  entering  an  appear- 
ance.    Child  V.  Marsh,  576 

LANDLORD  AND  TENANT. 

See  Ejectment,  3,  1 7. 

LIBEL. 

See  CouKTs  (Striking  out),  3. 

LIMITATIONS  (STATUTE  OF). 

See  Arrest    (Without     probable 
Cause),  1. 


LOCAL  ACTION. 
See  Venue. 

LOCAL  COURT. 

The  plaintiff,  an  apothecary,  at- 
tended defendant's  daughter,  who  did 
not  reside  with  him,  and  his  bill  for 
such  attendance  amounted  to  18/. 
I9s.  6d*  The  plaintiff  also  attended 
defendant's  servant,  and  had  delivered 
for  such  attendance  a  distinct  bill, 
amounting  to  1  /.  Os.  6d,  The  plain- 
tiff sued  out  a  writ,  indorsed  18/.  19#. 
6d. ;  but,  when  he  declared,  inserted 
in  his  particulars  his  other  claim  of 
1/.  Os.  6d.  The  defendant  paid  this 
latter  amount  into  court,  which  the 
plaintiflPtook  out  in  satisfaction.  The 
defendant  resided  within  the  limits  of 
a  local  court  for  the  recovery  of  debts 
to  the  amount  of  40s. : — Held^  that, 
as  the  plaintiff  had  misled  the  defend- 
ant by  the  indorsement,  he  was  not 
entitled  to  costs.     Thompson  v.  GUI, 

155 
LORDS'  ACT. 

See  Prisoner,  1. 

In  order  to  bring  up  a  defendant 
under  the  compulsory  clauses  of  the 
Lords*  Act,  the  twenty  days'  notice 
must  have  expired  before  the  first  day 
of  the  term  in  which  it  is  sought  to 
bring  him  up.    Ralph  v,  Jacobs,  279 

LUNATIC. 

See   Attorney  (Clerk  of) — Dis- 
tringas, 2 — Ejectment,  16. 

MAGISTRATE. 

See  Trespass,  1 . 

MAKER. 

See  Affidavit  (of  Debt),  9 — Reg. 
Gen.  p.  647. 

MANDAMUS. 
1.  Wliere  a  rule  for  a  mandamus 


MORTGAGOR. 


NOMINAL  DAMAGES.  827 


18  made  absolute,  the  costs  of  the  ap- 
plicatioDy  pursuant  to  1  Will.  4,  c.  iSl, 
s.  6,  must  be  made  the  subject  of  a 
separate  apph'cation,  and  will  not  be 
considered  by  the  Court  on  disposing 
of  the  rule.  Reg,  t.  The  Justices  of 
Salop,  28 

2.  A  mandamus  will  not  lie  to  the 
mere  public  depositaries  of  money, 
commanding  the  payment  by  them  of 
a  sum  in  gross.  In  the  matter  of 
Clement  de  Bode^  Baron  de  Bode,  776 

S,  A  mandamus  will  not  lie  to  the 
Crown  or  its  servants,  strictly  as  such, 
commanding  it  or  them  to  pay  over 
money  in  its  or  their  possession  in  li- 
quidation of  claims  on  the  Crown,  76. 

MARKET  OVERT. 

See  Execution. 

MARKSMAN. 

See  Warrant  (of  Attorney),  4. 

MASTER'S  DISCRETION. 

See  Costs,  1,  2,  4, 14 — Taxation,  1. 

MAYOR'S  COURT. 
See  Inferior  Court,  1,  8,  4. 

MISPRISION  (OF  CLERK). 
See  Similiter,  5. 

MONEY  (HAD  &  RECEIVED). 

See  Plea,  4 — Set-off — Writ  (of 
Trial),  2. 

MONEY  (PAID). 
See  Plea,  7 — Payment,  4. 

MORTGAGEE. 

See  Ejectment,  26 — Stay  of  Pro- 
ceedings, 1. 

MORTGAGOR. 
See  Ejectment,  ftd — Stay  of  Pro- 
ceedings, 1. 


MOTHER. 
See  Parent  and  Child. 

MOTION  (NOTICE  OF). 
See  Discharge  (of  Prisoner),  2. 

MUNICIPAL    CORPORATION 

ACT. 

See    Indorsement    (of    Debt   and 

Costs). 

MUTUAL  CREDIT. 

See  Replication,  4. 

Where  a  person  puts  his  name  to  a 
bill  of  exchange  for  the  accommoda- 
tion of  another,  who  afterwards  be- 
comes bankrupt,  that  is  a  credit  likely 
in  its  nature  to  end  in  a  debt,  and  may 
form  the  subject  of  a  "mutual  credit" 
within  the  6  Geo.  4«  c.  16,  s.  50. 
Hulme  and  Anotlier^  Assignees  of 
Smith  V.  Miigglestone,  112 

NEGLIGENCE. 
See  Plea,  17. 

NEW  TRIAL. 

See  Costs,  18 — Writ  (of  Trial),  1. 

In  the  Court  of  Queen's  Bench,  if 
a  new  trial  has  been  granted  on  pay- 
ment of  costs,  the  Court  will  not 
point  out  in  the  rule  a  particular  day 
on  which  the  costs  must  be  paid. 
Bland  y,  Warren^  21 

NIL  DEBET. 
See  Plea,  18. 

NISI  PRIUS. 
See  Arbitration,  2. 

NOLLE  PROSEQUI. 
See  Payment,  3. 

NOMINAL  DAMAGES. 
See  Payment,  1,  3. 


g28  NOTICE  (SERVICE  OF). 


NUISANCE. 


NON  ASSUMPSIT. 
See  Patmbnt,  S. 

NON-JOINDER. 
See  Plea,  11. 

NONSUIT. 
See  (Bill  ov  Exceptiohs),  1. 

NOT  GUILTY. 
See  Plea,  15, 19,  21. 

NOTICE. 

See  Infbuoe  Court,  4 — Loed*8  Act 
— Ordse  (abakdokiko) — Taxa- 
tion, 12 — Undefended  cause. 

NOTICE  (OF  ACTION). 

Where,  in  a  private  act  of  Parlia- 
ment, it  is  provided  that  no  action 
shall  be  commenced  *' against  any 
person  "  for  any  act  done  in  pursuance 
or  by  the  authority  of  the  statute, 
unless  20  days'  previous  notice  in 
writing  shall  have  been  given  to  the 
intended  defendant: — Held^  that  this 
provision  would  apply  to  the  com- 
pany for  whose  benefit  the  act  was 
passed,  as  well  as  to  a  single  indivi- 
dual. Boyd  V.  The  London  and 
Croydon  Railway  Company ^         721 

NOTICE  (OF  DECLARATION). 
See  Rule  (to  Plead). 

NOTICE  (OF  MOTION). 
See  DiscBAEGE  (of  Pjusonee),  2. 

NOTICE  (SERVICE  OF). 

See  Taxation,  2. 

Where  the  Court  allows  notice  of 
declaration  to  be  stuck  up  in  the 
Master's  Office,  they  will  not,  in  the 
same  rule,  direct  the  service  of  all 
future  notices  and  rules  to  be  made 
in  the  same  way.    Layton  v.  Maeon^ 

ft75 


NOTICE  (OF  TRIAL). 

See  Discontinuance  —  Time   (foe 
Pleading). 

Where  notice  of  trial  is  given  for 
the  adjournment  day,  a  notice  of 
countermand  two  days  prior  to  the 
day  to  which  the  Court  adjourned,  is 
too  late.    Cooper  v.  Whitmarth^  695 

NON  PROS. 

1.  The  defendant  obtained,  and 
served  an  order  for  particulars,  which 
operated  as  a  stay  of  proceedings. 
He  afterwards  demanded  a  declara* 
tion,  and,  at  the  foot  of  the  same 
paper,  gave  notice  of  his  abandon- 
ment of  the  order  : — Held,  that  judg- 
ment of  non  pros.,  for  want  of  a  de- 
claration, was  irregular.  Wickeus  v. 
Cox,  69S 

2.  A  plaintiff,  who  obtains  an  order 
for  amending  liis  writ,  is  not  obliged 
to  draw  it  up ;  and  if  he  gives  notice 
of  abandoning  the  order  and  the  writ, 
and  the  defendant  afterwards  appears, 
a  judgment  of  non  pros.,  for  not  de- 
claring, is  irregular.  Solly  v.  Richard" 
son,  774 

d.  To  a  declaration  in  debt,  ally- 
ing 62/.  to  be  due,  for  horse-meat, 
&c.,  the  defendant  pleaded,  1st,  as  to 
all  the  monies  in  the  declaration  men- 
tioned, except  as  to  10^  ISi.  nun- 
quam  indebitatus ;  2ndly,  as  to  10/. 
1 3e.,  payment ;  3rdly,  as  to  10/.  ld#., 
payment  of  that  sum  into  court. 

The  plaintiff  did  not  reply  to  the 
first  two  pleas,  but  replied  to  the 
third,  accepting  the  money  paid  into 
court  in  full  satisfaction  and  discharge 
of  the  whole  debt.  The  defendant 
signed  judgment  of  non  pros,  for  want 
of  a  replication  to  the  first  two  pleas : 
^-Held,  on  motion  to  set  it  aside,  that 
the  judgment  was  regular.  Emmett 
V.  Standen,  691 

NUISANCE. 
See  Plea,  12. 


OUTLAWRY. 


PARTICULARS. 


81^9 


NULLITY. 

See  Attorney  (Privilege  of),  % — 
Capias,  4 — Escape,  ft. 

It  is  no  ground  for  treating  a  rule 
nisi  for  a  new  trial  as  a  nullity,  that 
it  has  been  obtained  by  a  different  at- 
torney from  the  one  on  the  record, 
without  an  order  to  change  the  attor- 
ney.   Doe  d.  Bloomer  ▼•  Braneom^ 

490 

NUNQUAM  INDEBITATUS. 
See  Plea,  14, 15 — Paticskt,  4. 

OMISSION. 

See  Amendment,  5— Award,  9,  7 — 
Variance,  5 — Writ  (op  Trial),  3, 
5. 

OMISSION  (IMMATERIAL). 

See  Affidavit  (of  Debt),  10  — 
Ejectment,  13. 

ONUS   PROBANDI. 

See  Arrest  (without  probable 
Cause),  % — Prisoner,  10. 

ORDER  (ABANDONING). 

Qucere^  whether  an  order  which  has 
been  served  can  be  abandoned  by 
mere  notice  to  that  effect,  without 
summons?     fVtckene  v.  Cox,       693 

OUTLAWRY. 

Where  the  defendant  has  been  resi- 
dent abroad  for  four  years  at  the  time 
of  his  being  outlawed,  and  it  is  only 
sworn,  in  support  of  an  application  to 
reverse  his  outlawry,  mthout  costs, 
that  the  plaintiff  knew  of  his  being 
abroad,  and  that  a  person  in  London 
received  an  annuity  for  him,  and  who 
could  have  given  information  respect- 
ing him,  the  Court  will  reverse  the 
outlawry  only  on  the  usual  terms. 
HunUr  V.  Whitfield,  70 


OYER. 

Oyer  being  craved  of  the  letters 
testamentary,  of  which  profert  is 
made,  the  plaintiff  suing  as  executor, 
the  will  as  well  as  the  letters  testa- 
mentary must  be  set  out,  and  judg« 
ment  having  been  signed  by  the  plain- 
tiff by  default,  it  will  be  set  aside  for 
irregularity,  if  the  proper  oyer  has  not 
been  given.     Daley  v.  Mahon,    995 

PARENT  AND  CHILD. 

Where  the  father  has  been  con- 
victed of  felony,  the  Court  will  grant 
a  habeas  corpus,  in  order  to  give  the 
mother  the  custody  of  an  infant.  Ex 
parte  Bailey,  311 

PARTICULARS. 
See  NoN  Pros.,  1— Payment,  1,  IB,  3. 

1.  In  an  action  to  recover  the 
deposit  paid  upon  the  purchase  of  an 
estate,  the  defendant  is  entitled  to  a 
particular  of  the  objections  to  the  title 
arising  from  matters  of  fact,  but  not 
those  which  are  matters  of  law. 
Robson  v.  Rowland,  559 

2,  Assumpsit  for  money  had  and 
received  to  the  use  of  the  plaintiffs 
commenced  in  1827,  and  a  declara- 
tion and  particulars  of  demand  deli- 
vered, but  no  further  step  taken  until 
1836,  when  a  term's  notice  was  given, 
and  a  plea  demanded  and  delivered, 
the  Court  subsequently  allowed  the 
particulars  to  be  amended,  it  appear- 
ing that  the  defendant  bad  been  in  a 
confidential  situation  in  the  employ- 
ment of  the  plaintiffs,  and  that  their 
first  particulars  were  framed  on  an 
account  delivered  by  him,  which  was 
subsequently  found  to  be  iAcorrect. 
Staples  V.  Holdsworth,  715 

d.  In  the  particulars  of  objection 
delivered  under  the  New  Patent  Act, 
the  substantial  objections  must  be 
stated  in  distinct  and  intelligible  lan« 
guage,  and  the  particulars  must  not 
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PAYMENT  (CX)MPULSORY). 


be  confined  to  giving  merely  general 
information.  Fisher  v.  Hewittj  7S9 
4.  Under  the  New  Patent  Act  (5 
&  6  Will.  4,  c.  8d),  the  Court  has 
the  power  to  order  amended  particu- 
lars of  objections  intended  to  be 
urged  by  the  defendant  at  the  trial  to 
be  delivered,  but  semble^  that,  when 
the  defendant  has  in  his  first  notice 
alleged  the  invention  to  be  old  at  the 
time  of  granting  the  letters  patent, 
and  to  have  been  used  by  J.  H.  M., 
and  divers  other  persons,  it  cannot 
require  the  names^  addresses,  and 
descriptions  of  the  persons  intended 
to  be  called  at  the  trial.  Bulnois  v. 
M*Kenzie,  ns 

PARTNER. 

See  Affidavit  (of  Debt),  8 — Deed 
(Production  of),  1 — Inferior 
Court,  3. 

PATENT  ACT. 
See  Particulars,  3,  4. 

PAUPER. 
See  (Security  for  Costs),  2. 

PAUPER  (REMOVAL  OF). 

A  parish  is  not  "aggrieved,"  within 
the  meaning  of  the  13  &  14  Car.  2, 
c.  IS,  s.  2,  notwithstanding  the  4  &  5 
Will.  4,  c.  76,  ss.  79  &  84,  until  the 
actual  removal  of  the  pauper,  and 
therefore  an  appeal  to  the  sessions 
next  after  the  removal  is  sufficiently 
early.  Regina  v.  The  Justices  of 
Salop,  28 

PAYEE. 

See  Affidavit  (of  Debt),  9. 

PAYMENT, 
See  Reo.  Gen.  p.  649. 

1  •  In  an  action  for  wages,  the  par- 
ticulars of  demand  admitted  a  pay- 
ment on  account.  The  plaintiff  claim- 


ed for  his  service,  at  the  rate  of  15<« 
per  week,  but  the  jury  found  that  he 
was  entitled  to  7s»  per  week  only,  at 
which  rate,  deducting  the  sum  admit- 
ted to  be  paid,  there  was  nothing 
due.  A  verdict  having  been  found 
for  the  defendant,  the  Court  refused 
to  disturb  it,  it  not  having  been  ob- 
jected at  the  trial  that  the  plaintiff 
was  entitled  to  nominal  damages, 
there  being  no  plea  of  payment  on 
the  record.     Kenyon  v.  Wakes,    1 05 

2.  Qtusre,  whether  a  payment  ad- 
mitted by  the  particulars  need  be 
pleaded  ?  IL 

3.  In  an  action  for  use  and  occu- 
pation, the  particulars  claimed  '*  52L 
10«.,  being  the  balance  of  one  year's 
rent."  The  defendant  pleaded,  as  to 
all  but  52L  10«., non-assumpsit;  and 
as  to  5ftl,  \Os.f  payment.  The  plain- 
tiff took  issue  upon  the  plea  of  non- 
assumpsit,  and  entered  a  nolle  prose- 
qui as  to  the  plea  of  payment.  At 
the  trial,  the  plaintiff  proved  an  oc- 
cupation for  three  half-years,  at  a 
rent  of  105/.  a  year;  the  defendant 
proved  payment  of  all  the  rent: — 
HeU  that  the  plaintiff  was  entitled 
to  a  verdict  for  nominal  damages — 
the  plea  of  payment  only  going  to 
part  of  the  demand. 

In  such  cases,  the  declaration  should 
either  aver  a  part  payment,  or  state 
the  real  amount  which  the  plaintiff 
seeks  to  recover.  Nichol  v.  fVilliams, 

167 

4.  To  debt  for  money  lent,  the  de- 
fendant pleaded  nunquam  indebitatus 
to  all  except  5/.,  and  as  to  that  sum  a 
set-off,  for  work  and  labour  and  money 
paid, — Held,  that  upon  these  plead- 
ings the  defendant  could  not  give  evi- 
dence of  the  payment  of  the  plaintiff's 
claim.     Cooper  v.  Morecroft,       5^it 

PAYMENT  (COMPULSORY). 

A.  committed  an  act  of  bankruptcy 
on  the  9th  September,  and  on  the 
IJth  he  was  arrested  on  process  is- 
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sued  in  an  action  commenced  in  the  | 
Boston  Court  of  Requests  to  recover 
4201.  on  a  contract  entered  into  on 
the  5th,  and  pursuant  to  which  goods 
were  delivered  on  the  7  th  of  the  same 
month.      He  deposited  the  amount 
indorsed  on  the  writ  in  the  hands  of 
the  sheriff,  and  it  was  paid  into  court, 
but  without  the  additional  10/.  for 
costs  (under  the  statutes  43  Geo.  d, 
c.  46,  8. 2,  and  7  &  8  Geo.  4,  c.  71, 
s.  2) ;  and,  on  the  2drd,  the  plaintiff 
in  the  action  obtained  an  order  for 
the  payment  of  the  money  out  of 
court  to  him,  and  was  then  informed 
of  the  act  of  bankruptcy.     A  fiat  was 
issued  on  the  28th,  and  assignees 
were  appointed ;  and  in  an  action  by' 
them  to  recover  back  the  420/.,  as 
money  had  and  received  to  their  use : 
— Held,  that  the  payment  out  of  court 
was  by  compulsion  of  law,  and  that 
they  were  not  entitled   to  recover. 
Reynolds  v.Wedd,  728 

PAYMENT  (INTO  COURT). 
See  Reg.  Gek.  p.  648. 

PAYMENT  (PLEA  OF). 

See  Costs,  14  —  Declaration,  1  — 
Judgment  (non  obstante  vere- 
dicto), 1,3. 

PEERAGE. 
See  Plea,  16, 

PENAL  ACTION. 

/See  Amendment,  2,3 — Indorsement 
(ov  Debt  and  Costs). 

PEREMPTORY  UNDERTAK- 
ING. 

See  Reg.  Gen.  p.  464. 

PETITIONING  CREDITOR'S 
DEBT. 

See  PLEA,  9. 


PILOT  ACT. 

See  Commitment,  1. 

PLEA. 

See  Amendment,  1 — Attorney  (Pri- 
vilege of),  2 — Costs,  14 — Holi- 
day— Issues  (trial  of)  —Laches, 
2 — Payment,  1 ,  2,  3 — Plea  (is- 
suable)— Stamp,  3. 

1.  To  an  action  of  trespass,  a  plea 
alleging  the  insolvency  of  the  plain- 
tiff, since  the  trespass,  but  before 
action  brought,  and  that  his  estate  is 
vested  in  the  provisional  assignee : — 
Held,  not  an  issuable  plea  within  the 
meaning  of  the  Judge's  order  to  plead 
issuably.       Wettenhall    v.    Graham^ 

746 

2.  A  plea  to  an  action  on  a  bill  of 
exchange,  alleging  that  the  bill  was 
obtained  by  duress,  and  that  it  was 
without  consideration,  is  bad  for  du- 
plicity, although  the  latter  defence  is 
badly  pleaded.  Stevenson  v.  Under' 
wood,  737 

3.  To  debt  on  a  promissory  note, 
payable  twelve  months  afler  date,  the 
defendant  pleaded  that  one  J.  W., 
before  and  at  the  time  of  his  death, 
was  indebted  to  the  plaintiff  in  a  cer- 
tain sum,  and  that  the  plaintiff,  after 
the  death ofJ.W.,  and  before  the  mak- 
ing of  the  note,  applied  to  the  defend- 
ant for  payment  thereof;  whereupon 
the  defendant,  in  compliance  with  the 
said  request,  after  the  death  of  J.  W., 
for. and  in  respect  of  the  said  debt, 
and  for  no  other  consideration  what- 
ever, then  made  and  delivered  the 
note  to  the  plaintiff:  that  J.  W.  died 
intestate,  and  that,  at  the  time  of  the 
making  and  delivery  of  the  note  as 
aforesaid,  no  administration  had  been 
granted  of  the  estate  and  effects  of 
the  said  J.  W.,  nor  was  there  at  that 
time  any  executor  or  executrix  of  his 
estate  and  effects,  nor  was  there  any 
person  liable  at  that  time  for  the  said 
debt  so  remaining  due  to  the  plaintiff 
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as  aforesaid.  Replication^  de  inju- 
ria:— Heldf  that  as  the  note  primd 
facie  imported  consideration,  the  plea 
was  bad,  for  want  of  an  averment 
that  there  were  no  assets.  Serle  v. 
Waterworth^  684 

4.  In  an  action  of  assumpsit  for 
money  had  and  received  to  the  plain- 
tiff's use,  the  defendant  cannot,  under 
a  plea  of  the  general  issue,  give  in 
evidence  that  the  money  was  received 
in  respect  of  an  illegal  wager.  Mdrtin 
V.  Smith,  639 

5.  A  surety  for  the  payment  of  an 
annuity  by  a  party,  is  not  released 
from  his  liability  by  the  grantor  of 
the  annuity  becoming  insolvent,  and 
being  discharged  under  the  statute 
7  Geo.  4,  c.  57,  and  to  an  action  of 
trespass  for  seizing  and  taking  the 
plaintiff's  goods,  the  defendant  having 
pleaded  a  justification  under  a  writ  of 
fi.  fa.  issued  u|K>n  a  judgment  en- 
tered up  on  a  warrant  of  attorney 
given  by  the  plaintiff  jointly  with  the 
grantor,  for  the  payment  of  the 
annuity,  a  replication  alleging  the 
grantor  to  have  been  discharged 
under  the  Insolvent  Debtors*  Act,  and 
that  thereby  **  the  plaintiff  was  dis- 
charged from  his  liability  to  the  de- 
fendants":— Held,  bad  on  demurrer. 
Hocken  v.  Brown,  634 

6.  A  plea  of  set-off  must  state  that 
the  plaintiff  "  still  is"  indebted  to  the 
defendant.     Dendy  v.  PtmeU,      577 

7.  To  assumpsit  for  money  paid 
the  defendant  pleaded  as  to»500/., 
parcel  &c.,  that  he  was  possessed  of  a 
bill  of  exchange  drawn  by  him  upon 
and  accepted  by  C.  M.,  for  payment  of 
500/.  three  years  after  date,  and  there- 
upon, in  consideration  that  defendant 
would  indorse  the  said  bill  to  the 
plaintiffs,  they  agreed  to  pay  and  lay 
out  fbr  him  500/.  in  such  suras  as 
he  should  require: — Held  bad,  as 
amounting  to  the  general  issue. 
Maude  v.  Meesham,  570 

8.  In  an  action  on  an  apothecary's 


bill,  it  18  not  necessary  to  plead  that 
the  plaintiff  was  not  in  practice  prior 
to  or  on  the  5th  of  August,  1815,  or 
had  not  obtained  his  certificate  pur- 
suant to  the  55  Geo.  S,c.  194,  s.  21. 
Sharpe  v.  fVagstaff,  566 

9.  Where,  in  an  action  by  the  as- 
signee of  a  bankrupt's  estate,  the  de- 
fendant pleads  that  be  was  not  assig- 
nee, the  petitioning  creditor's  debt, 
and  the  validity  of  the  commission, 
are  put  in  issue  by  the  plea.  Butler 
V.  Hofwm,  409 

10.  In  trover  against  a  sheriff,  who 
has  levied  under  a  writ  of  fi.  fa.,  if 
the  act  of  conversion  relied  on  is  the 
seiaure  of  the  goods,  the  sheriff  roust 
plead  specially  a  justification  under 
the  writ ;  but  if  the  act  of  conversion 
be  the  sale  of  the  goods,  it  seems  he 
may  give  his  defence  in  evidence, 
under  a  plea  denying  the  plaintiff's 
right  of  possession.    Samuel  v.  Duke, 

6S6 

1 1 .  A  plea  of  the  coverture  of  the 
defendant  is  not  within  the  8th  sec- 
tion of  the  8  &  4  Will.  4,  c.  42,  which 
requires  pleas  in  abatement  for  non- 
joinder to  state  that  the  person  not 
joined  is  resident  within  the  jurisdic- 
tion of  the  Court,  &c.  Jones  v.  Smith, 

557 

12.  A  plea  of  user  for  three  years 
before  the  plaintiff  became  possessed 
of  his  premises,  is  not  a  sufficient 
answer  to  an  action  on  the  case  for  a 
nuisance  in  carrying  on  the  business 
of  a  candle-maker.  Bliss  v.  Hay,  442 

13.  In  an  action  against  the  sheriff 
for  not  levying  under  a  fi.  fa.,  and 
falsely  returning  nulla  bona,  the  plea 
of  not  guilty  admits  the  judgment,  the 
writ,  the  deltyery  of  it  to  the  sheriff, 
that  there  were  goods  in  his  bailiwick, 
and  that  he  had  notice  of  it.  The 
only  matters  of  defence  available  un- 
der that  plea  are,  that  he  did  levy 
within  a  reasonable  time,  and  that  he 
did  not  make  the  return  alleged. 
Lewis  V.  Alcock,  389 


PLEA. 
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14.  The  defence  of  non-delivery 
of  a  signed  bill,  in  an  action  for  an 
attorney's  bill,  niust  be  pleaded  spe- 
cia11y»and  is  not  available  under  nun- 
quam  indebitatus.  Robinson  v.  Ro- 
land,  271 

15.  A  plea  of  nunquam  indebitatus 
as  to  all  except  a  certain  sum,  and  a 
tender  of  that  sum,  does  not  require  a 
rule  to  plead  several  matters.  Archer 
V.  Garrard,  IS2 

16.  Semble,  that  where  a  party 
seeks  to  be  discharged  from  an  arrest, 
on  the  ground  that  be  is  entitled  to  a 
peerage,  then  the  subject  of  dispute  in 
the  House  of  Lords,  the  application 
should  be  made  to  that  tribunal,  if 
sitting. — Per  Lord  Abinger,  C.  B. 
Smart  v.  Jolmson,  90 

1 7.  In  an  action  for  running  against 
the  plaintiff's  carriage,  a  plea  that  the 
damage  was  the  result  of  the  negli- 
gence of  both  parties,  is  bad  in  sub- 
stance, as  well  as  form,  for  it  amounts 
to  the  general  issue.  Armitage  v. 
Grand  function  Railway  Company, 

d40 

1 8.  Nil  debet  is  a  good  plea  to  an 
action  on  the  2  &  3  Edw.  6,  c.  1 S,  for 
not  setting  out  tithes.     The  Earl  of 
Spencer  v.  Swannell,  $26 

19.  In  an  action  against  the  sherifiT 
for  a  false  return,  the  declaration  al- 
leging a  seizure  by  the  sheriff,  the  plea 
of  not  guilty  only  puts  in  issue  the 
fact  of  the  sheriff  having  the  money 
in  his  custody  and  making  a  false  re- 
turn.    Wright  v.  Lainson,  146 

20.  In  an  action  against  the  sheriff 
for  a  false  return  of  nulla  bona,  the 
defence  being  the  bankruptcy  of  the 
debtor,  the  Court  refused  to  allow  the 
defendant  to  plead  two  pleas,  one 
traversing  the  seizure  of  the  goods  of 
the  debtor,  and  another  setting  forth 
the  dates  of  the  act  of  bankruptcy  and 
of  the  fiat  of  the  defendant  in  the 
original  action.  76. 

21.  When  in  an  action  of  trover 
for  a  lease,  it  appeared  that  the  plain* 


tiff  had  delivered  the  indenture  to  a 
person,  in  order  to  raise  money,  and 
that  he  assigned  it  to  the  defendant 
as  a  security  for  money  advanced, 
and  which  has  not  been  paid,  and  the 
defendant  pleads  not  guilty,  and  that 
the  plaintiff  was  not  possessed  of  the 
indenture  as  of  his  own  property,  the 
defendant  may  give  these  facts  in 
evidence,  and  the  plaintiff  will  not  be 
entitled  to  recover.    Owen  y.  Knight, 

244 
22.  The  plaintiff  in  his  declaration 
set  out  a  contract  for  the  sale  of  not 
less  than  5,000,  or  more  than  6,000 
trees,  to  be  taken  up  at  the  proper 
time  of  the  year,  delivered  to  the  de- 
fendant's order,  and  paid  for  on  de- 
livery. He  then  averred  that  he  took 
up  6,000  trees  at  the  proper  time  of 
the  year,  tendered  them  to  the  de* 
fendant,  and  he  refused  to  accept 
them.  The  defendant  pleaded  that 
the  plaintiff  did  not  properly  take  up, 
or  tender,  or  offer  to  deliver  to  the 
defendant  6,000  trees.  On  special 
demurrer,  it  was  held  that  the  plea 
was  good,  although  it  traversed  the 
number  of  trees  alleged,  that  having 
been  made  material  by  the  plaintiff's 
averment,  but  bad  for  duplicity,  in 
tendering  a  traverse  on  the  taking  up 
and  offer  to  deliver.    Smith  v.  Dixon, 

47 

PLEA  (ISSUABLE). 

See  Plea,  1. 

A  plea  of  the  bankruptcy  of  one  of 
the  plaintiffs  since  the  commence- 
ment of  the  action,  is  not  an  issuable 
plea,  within  the  terms  of  pleading 
"  issuably,"  imposed  on  obtaining 
time  to  plead.  Staples  v.  Holds'^ 
worth,  1 96 

PLEA  (OF  PAYMENT). 
See  Costs,   14 — Dxclaration,  1 — 

JUDOMBMT  (noN    OBSTAKTB  YS&&- 
DICTO),  1,  2. 


834         PLEADING,  See. 


PRISONER. 


PLEAS  (SEVERAL). 
See  Plea,  20. 

Where  there  are  several  pleas  on 
the  record,  each  plea  must  be  con- 
sidered as  if  it  stood  alone.  There- 
fore, where  in  an  action  of  assumpsit 
the  defendant  by  one  plea  denied  the 
contract,  and  by  another  paid  money 
into  court,  which  the  plaintiff  ac- 
cepted in  satisfaction,  and  the  jury 
found  for  the  defendant  on  the  first 
issue : — Held,  that  the  defendant  was 
entitled  to  retain  the  verdict,  notwith- 
standing the  second  plea  admitted 
the   contract.      Twemlm  v.   Askey, 

597 

2,  In  action  for  not  accepting  rail- 
way shares,  the  Court  refused  to  al- 
low the  defendant  to  plead  that  the 
contract  was  for  goods,  and  that  there 
was  no  note  in  writing,  together  with 
a  plea  that  it  was  a  contract  for  an 
interest  in  land,  and  no  such  note. 
Sykes  v.  Reeves,  384 

PLEADING. 
See  Reg.  Gen.  p.  464. 

PLEADING  (ISSUABLE). 
See  Plea,  1 — Pleading  (Time  for). 

PLEADING  (RULES). 

jS'ee  Judgment,  (nunc  pro  tunc),  1 — 
Similiter,  2. 

PLEADINGS  (STRIKING  OUT). 

Where  the  defendant  has  pleaded 
two  pleas,  on  one  of  which  issue  is 
joined,  and  to  the  other  there  is  a  re- 
plication, and  he  rejoins,  confessing 
the  cause  of  action  on  that  pleading, 
and  the  plaintiff  demurs  to  the  re- 
joinder, but  the  defendant,  instead  of 
joining  in  demurrer,  gives  notice  that 
he  does  not  intend  proceeding  on  his 
second  plea,  the  plaintiff  will  not  be 
entitled  to  judgment  on  the  whole  re- 


cord, but  the  Court  will  grant  a  rule 
for  striking  out  the  pleadings  demur- 
red to.     Hitchcock  V.  Walter,      457 

PLEADING  (TIME  FOR). 

See  Plea  (Issuable). 

The  order  for  further  time  to  plead 
upon  the  terms  of ''  pleading  issuably, 
rejoining  gratis,  &c.,''  applies  to  the 
plea  only,  and  not  to  the  subsequent 
proceedings.  Woodman  v.  GobU,  371 

POSSESSION. 
See  Plea,  10. 

POWER. 
See  Warrant  (of  Attorney),  %,  3. 

POWER  (OF  ATTORNEY). 
See  Attachment,  5. 

PRECIPE.     . 

See  Writs  (several). 

PRINCIPAL. 

See  Affidavit  (of  Debt),  1. 

PRINCIPAL  (AND  SURETY). 
See  Plea,  5 — Set-off. 

PRISONER. 

iSe^  Affidavit  (of  Debt),  11 — (Dis- 
charge of),  1,  2 — Escape,  1,  2 — 
Husband  and  Wife  —  Habeas 
Corpus — Imprisonment —  Lord's 
Act  —  Laches,  5,  6  —  Superse- 
deas. 

1.  "Witness,  Henry  King,  attor- 
ney for  the  defendant,  at  his  request," 
is  a  sufficient  attestation  within  the 
1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  72. 
Todd  V.  Gompertz,  296 

2.  It  is  not  necessary  that  the  at- 
torney's declaration,  prescribed  by 
that  rule,  should  be  in  writing.      ii^« 


PRISONER. 


PROHIBITION. 
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3»  A  warrant  of  attorney  to  con- 
fess judgment  generally  of  a  term,  is 
regular,  notwithstanding  Reg.  Gen. 
H.  T.  4  Will.  4,  (Pleading  Rules),  if 
the  judgment  is  signed  on  a  particu- 
lar day  of  term.  296 

4.  The  .plaintiflTs  attorney  cannot 
attest  such  warrant  on  .behalf  of  the 
defendant.  lb. 

5.  In  order  to  entitle  a  defendant 
to  the  benefit  of  1  Reg.  Gen.  H.  T. 
2  Will.  4,  s.  72,  it  is  not  necessary 
that  he  should  swear  tn  terms  that  he 
is  a  prisoner  in  custody  on  mesne 
process,  if  it  appears  from  the  state* 
ments  in  the  affidavit  that  his  custody 
must  be  on  mesne  process.  Wea' 
therall  v.  Lmg^  9,^7 

6.  A  prisoner  in  custody  at  the 
instance  of  one  plaintiff,  is  not  en* 
titled  to  the  benefit  of  1  Reg.  Gen, 
H.  T.  2  Will.  4,  s.  72,  in  respect  of  a 
warrant  of  attorney  given  to  another 
plaintiff  while  in  such  custody.       lb. 

7.  It  is  not  a  sufficient  compliance 
with  1  Reg.  Gen.  H.  T.  2  WiU.  4,  s; 
72,  that  an  attorney  should  be  named 
by  the  plaintiff,  and  adopted  by  the 
defendant  in  custody  on  mesne  pro- 
cess, when  executing  a  warrant  of 
attorney.     White  v.  Cameron^      476 

8.  It  is  no  ground  for  calling  upon 
the  Court  to  order  a  warrant  of  at- 
torney to  be  delivered  up  to  be  can- 
celled, that  it  was  not  attested  in  the 
presence  of  a  certificated  attorney, 
the  person  who  acted  on  the  defend- 
ant's behalf  having  described  himself 
as  such,  and  having  been  produced 
by  the  defendant  himself.  Cox  v. 
Cannon^  625 

9.  It  is  no  objection  that  the  at- 
torney acting  for  the  defendant  is  a 
prisoner,  lb, 

10.  If  a  prisoner  seeks  to  take  ad- 
vantage of  1  Reg.  Gen.  H.  T.  2  Will. 
4,  s;  72,  on  the  ground  of  the  absence 
of  an  attorney  on  behalf  of  the  pri- 
soner, at  the  execution  of  a  warrant 
of  attorney,  it  is  incumbent  on  him 


to  shew  that  he  is  in  custody  on 
mesne  process,  and  it  is  not  necessary 
for  the  plaintiff  to  shew  that  the  de- 
fendant is  not,  Lewis  v.  Gompertz^   7 

PRIVILEGE  (FROM  ARREST). 

See  DiscHAROE  (of  Prisoner),  1 — 
Plea,  16. 

PRIVILEGE  (OF  BARRISTER). 
See  Barrister,  2. 

PROCEDENDO. 

A  Judge  of  an  inferior  court  has 
no  power  to  receive  a  certiorari, 
unless  issued  within  the  time  limited 
by  the  21  Jac.  c.  23,  s.  2,  and  there- 
fore, where  a  Judge  improperly  al- 
lowed it,  and  the  record  was  duly 
returned  and  filed,  the  Court  never- 
theless awarded  a  procedendo.  La* 
verack  V.  Bill,  111 

PROCEEDINGS  (STAYING). 
See  Reg.  Gen.  p.  647. 

In  an  action  against  the  acceptor 
of  a  bill  of  exchange  the  sheriff  is 
entitled  to  stay  proceedings  com- 
menced against  himself  upon  payment 
of  the  debt  and  costs  in  that  action 
only.     Ball  v.  Blackwood^  589 

PROCESS  (SERVICE  OF). 

In  order  to  entitle  a  defendant  to 
set  aside  a  notice  of  declaration,  on 
the  ground  of  not  being  served  with 
process,  it  is  not  sufiicient  for  him  to 
swear  simply  that  he  has  not  been 
served,  although  it  may  appear  by 
other  affidavits  that  the  service  was 
effected  on  another  person.  Giles  v. 
Hemming,  325 

PROHIBITION. 

See  Court  (of  Requests),  6. 

The  Quarter  Sessions  having  al- 
lowed certain  trustees' accounts,  which 


S$6  RELATORS  (SEVERAL). 


REPLICATION, 


it  was  suggested  had  not  been  audit- 
ed by  the  parish  auditors  under  the 
general  vestry  act,  pursuant  to  the 
provisions  of  that  statute,  a  prospec- 
tive prohibition  to  the  Quarter  Ses- 
sions, forbidding  them  to  allow  future 
accounts  under  similar  circumstances, 
was  refused.  Ex  parte  the  Auditors 
of  the  Parish  of  St.  Pancras^       534 

PROMISE. 
See  DEMua&ER  (frivolous),  1. 

PROMISSORY  NOTE. 

See  Affidavit  (of  Debt),  9 — De- 
murrer (Special)  —  Plea,  S — 
Reo.  Gen.  p.  647 — Variance,  2. 

PROPERTY  (SEPARATE). 
See  Husband  and  Wife. 

PROTEST. 
See  Laches,  ^ — Writ  (of  Trial),  6. 

PUBLIC  OFFICER. 
See  Mandamus,  2, 

QUARTER  SESSIONS. 

See  Prohibition — Pauper  (Removal 

of). 

QUO  MINUS. 
See  Ejectment,  18. 

QUO  WARRANTO. 

See  Consolidation,  2. 

RECORD. 
See  Amendment,  5. 

RECORD  (PRODUCTION  OF). 
See  Inferior  Court,  1 . 

RELATORS  (SEVERAL). 
See  Consolidation,  2. 


REMOVAL  OF  PAUPER. 
See  Pauper  (Removal  of). 

RENDER. 
See  Supersedeas,  1. 

RENT. 

Although,  in  an  indenture  by  which 
premises  are  demised  by  the  plaintiff 
to  one  A.  C,  by  whom  they  are  as- 
signed to  the  defendant,  it  is  provided 
that,  in  the  event  of  there  being  rent 
in  anrear,  the  plaintiff  shall  re-enter, 
^*  as  if  the  indenture  had  never  been 
made,"  the  plaintiff  is  entitled  to  re- 
cover in  an  action  of  covenant  for  the 
rent  reserved,  which  accrued  before 
the  re-entry.    Hartshome  v,  fFatson^ 

404 

REPLEVIN. 
See  Varlance,  4. 

REPLICATION- 

See  Attorney  (Privilege  of),  8 — 
Counts  (Striking  out),  3 — Holi- 
day— Inferior  Court,  4 — Non 
Pros.,  3 — Plea,  3. 

1.  In  assumpsit  by  indorsee  against 
acceptor,  the  defendant  pleaded  a  plea 
which  was  bad  for  duplicity.  The 
plaintiff  replied  de  injuria.  On  de- 
murrer, the  replication  was  held  to  be 
good.     Reynolds  v.  Blackburn^      19 

2.  Where  the  replication  de  injurii 
is  inadmissible,  the  objection  can  only 
be  taken  on  special  demurrer.  Par^ 
her  V.  Riley,  S75 

3.  To  an  action  for  work  done  by 
the  plaintiff's  testator  as  an  attorney 
and  solicitor,  the  defendant  pleaded 
that  the  work  was  done  by  one  R.  S. 
in  the  name  of  the  testator;  that 
R.  S.  was  not  qualiBed  to  act  as  an 
attorney;  and  that  the  testator,  know- 
ing him  to  be  unquali6ed,  permitted 
him  to  use  his  name : — Held,  that  the 
replication  de  injuril^  was  bad.       lb. 


REPLICATION. 


REVOCATION. 
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4.  SembUf  that  the  plaintiff  cannot, 
by  his  replication  to  a  plea  of  "  mu- 
tual credit,"  put  in  issue  the  credit 
given  by  the  defendant  to  the  bank- 
rupt, the  debt  due  from  the  bankrupt 
to  the  defendant,  and  also  the  credit 
given  by  the  bankrupt  to  the  defend- 
ant.    Hulme  V.  Muggleston,         1 12 

5.  To  indebitatus  assumpsit  for  goods 
sold  and  delivered,  and  on  an  account 
stated,  the  defendant  pleaded  as  to 
I  Si,  6(/.,  parcel,  that  they  were  sold 
on  a  Sunday,  in  the  way  of  the  plain- 
tiff's trade  and  business.  Replication, 
that  although  the  goods  were  sold  at 
the  time,  and  in  the  manner  stated, 
still  that  the  defendant  kept  and  de- 
tained the  same  without  offering  to 
return  them,  whereby  he  became  liable 
to  pay  for  them  on  a  quantum  vale- 
bant. On  demurrer  to  the  replica- 
tion, it  was  held  bad,  on  the  ground 
that  it  ought  to  have  shewn  a  new 
promise  to  pay  after  the  retaining  of 
the  goods  by  the  defendant.  Simpson 
V.  Nicholls,  S55 

6.  De  injuria  is  a  good  replication 
on  general  demurrer  to  a  plea,  in 
an  action  on  a  cheque,  that  it  was 
given  for  a  gambling  debt.  Curtis  v. 
Headfort,  .  496 

7.  Assumpsit,  by  indorsee  against 
acceptor  of  two  bills  of  exchange. 
Plea,  that  at  the  time  of  accepting  the 
bills,  the  defendant  was  indebted  to 
J.  M .  (the  drawer),  and  that  the  bills 
were  accepted  in  respect  of  parcel  of 
the  said  debt:  that  before  the  bills 
became  due,  he  (the  defendant)  was 
indebted  to  other  persons,  and,  being 
embarrassed  in  his  circumstances,  by 
an  instrument  in  writing  between 
J.  M.,  the  other  persons,  and  defend- 
ant, after  reciting  that  a  proposal  had 
been  made  that  the  defendant  should 
pay  his  creditors  a  composition  of  7s. 
in  the  pound,  they,  the  said  creditors, 
promised  and  agreed  to  and  with  the 
defendant,  that  after  payment  of  the 
•aid  composition,  they  would  not  sue, 

VOL.  VI, 


arrest,  &c.,  the  defendant  for  any 
debts  then  due  to  them  from  him,  and 
that  in  case  they  should  act  contrary 
thereto  that  instrument  might  be 
pleaded  in  bar  to  any  action.  The 
plea  then  averred  payment  of  the  com- 
position, and  that  J.  M.  paid  to  the 
plaintiff  divers  sums  of  money  suffi- 
cient to  discharge  and  satisfy  all  con- 
sideration whatsoever  in  respect  of 
the  indorsement  of  the  said  bills,  and 
all  sums  of  money  due  from  J.  M.  to 
the  plaintiffs  on  the  bills,  and  all 
claims  and  demands  of  the  plaintiff  in 
respect  of  the  said  bills.  Replication 
de  injuria : — Held,  that  the  plea  was 
in  effect  in  accord  and  satisfaction, 
and  not  in  excuse,  and  therefore 
that  the  replication  de  injuria  was 
bad  on  special  demurrer.  Jones  v. 
Senior,  701 

REPUTED  OWNERSHIP. 

Where,  after  a  commission  of 
bankruptcy,  the  bankrupt  is  allowed 
to  remain  in  possession  of  newly 
acquired  property  as  reputed  owner, 
with  the  consent  of  the  assignee,  the 
goods  are  liable  to  be  seized  by  the 
assignees  of  the  Insolvent  Debtors' 
Court,  the  bankrupt  becoming  sub- 
sequently insolvent.  Butler  v.  Hob' 
son,  409 

RESTITUTION  (WRIT  OF). 
See  Ejectment,  26,  27. 

REVERSION. 
See  Venue. 

REVERSIONARY  INTEREST. 
See  Affidavit  (of  Debt),  6. 

REVISING  BARRISTER. 

See  Court  of  Requests,  5, 

REVOCATION. 

See  AwAKD,  4. 

K  K  K  D.  P.  C. 
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SCIRE  FACIAS. 


SECURITY  FOR  COSTS. 


RULE  (TO  COMPUTE). 

See  Counts  (Striking  out),  2. 

RULE  (OF  COURT). 
See  Reo.  Gen.  p.  894. 

RULE  (ENLARGEMENT  OF). 
See  Award,  5. 

RULE  (TO  PLEAD). 

It  is  not  irregular  to  enter  a  rule 
to  plead  before  service  of  notice  of 
declaration,  provided  the  notice  of 
declaration  be  served  on  tfie  same  day, 
Aitman  v.  Conway^  76 

RULE  (REVIVING). 

Where  a  defendant  resides  such  a 
distance  from  town  that  he  cannot  be 
served  before  the  day  for  shewing 
cause,  and  the  term  expires  on  the 
day  after  that  day,  the  rule  may  be 
revived  in  the  next  term.  RotvboUom 
V.  Ralphs,  291 

RULE  (SERVICE  OF). 

See  Attachment,  4. 

Where  a  copy  of  a  rule  nisi  has 
been  sent  in  a  letter  by  post  to  a  de- 
fendant resident  in  the  country,  toge- 
ther with  the  original  rule,  and  the 
latter  is  received  back,  indorsed,  ''re- 
ceived a  copy  of  the  within  rule,"  and 
that  indorsement  is  signed  by  the  de- 
fendant, it  will  be  deemed  sufficient 
service.     Smith  v.  Campbell^       728 

SALE. 
See  Plea,  10. 

SCIRE  FACIAS. 

See  Debt,  S — Ejectment,  26. 

1.  Where  judgment  is  sought  to 
be  signed  on  a  writ  of  sci.  fa.  against 
country  bail,  notice  must,  since  1  Reg. 
Gen.  H.  T.  2  Will.  4,  s.  81,  be  served 


upon  them,  or  something  equivalent  to 
notice  done.    Saunderson  o.  Brown,  9 

2.  Notice  of  a  sci.  fa.  returnable  on 
the  19th,  and  served  on  the  18th,  two 
days'  post  from  London,  on  country 
bail,  a  render  on  the  24th  is  in  time.  76. 

d.  Semble,  that  where  notice  of  a 
sci.  fa.  is  served  on  country  bail  be- 
fore the  return  day  of  the  writ,  the 
bail  have,  pursuant  to  the  above  rule, 
eight  days  from  the  return  day  to 
render  their  principal.  lb. 

SECONDARY  EVIDENCE. 
See  Inferior  Court,  5. 

SECURITY  FOR  COSTS. 

See  Amendment,  3 — Attorney  (Un- 
dertaking of). 

1 .  Three  days'  notice  to  the  plain- 
tiff's attorney  of  an  intention  to  move 
the  Court  that  the  plaintiff  give  secu- 
rity for  costs,  is  not  equivalent  to  a 
demand  and  refusal,  and  the  Court 
will  not  grant  a  rule  upon  such  a 
notice.     Huntley  v.  Bulwer,  633 

2.  If  an  infant  lessor  in  ejectment 
is  a  pauper,  the  Court  will  require 
him  to  find  some  person  to  be  security 
for  the  defendant's  costs.  Doe  d. 
Roberts  v.  Roberts,  556 

3.  Where,  after  joinder  in  demurrer 
to  the  declaration  in  April,  the  plain- 
tiff becomes  bankrupt  in  June,  but  in 
September  obtains  his  certificate,  the 
Court  will  not  compel  him  to  give 
security  for  costs  in  Michaelmas  Term, 
the  assignees  refusing  to  interfere  in 
the  action.   Beckham  v.  Knight,  227 

4.  In  order  to  obtain  a  rule  for 
security  for  costs,  on  the  ground  of 
the  plaintiff  residing  out  of  the  juris- 
diction, it  must  be  podtiTely  sworn 
that  he  is  so  resident,  and  "  belief" 
to  that  effect  is  insufficient.  Sandys  v, 
Hohler,  «74 

5.  If  an  independent  foreign  aove* 
reign  seeks  to  enforce  the  performance 
of  a  commercial  contract  in  the  Eng* 


SEVERAL  PLEAS. 


SLMILITER. 
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lish  Courts,  he  will  be  liable  to  give 
security  for  costs.  Otho^  King  of 
Greece  v.  Wright,  12 

6.  The  defendant  is  not  too  late  in 
his  application,  if  he  applies  promptly 
after  the  delivery  of  a  materially 
amended  declaration,  althongh  he  has 
pleaded  to  the  ort^ina/ declaration.  lb, 

7.  Semhlej  if  the  defendant  does 
not  require  a  stay  of  proceedings,  it 
is  incumbent  on  the  plaintiff  to  shew 
that  the  defendant  has  not  applied  to 
the  former  for  security  previous  to 
obtaining  the  rule.  Ih. 

SEIZURE. 
See  Plea,  10« 

SEPARATE  PROPERTY. 
See  HusBAKD  axd  Wifb. 

SET*OFF. 

See  Pl£a,  6. 

A  plaintiff  having  given  a  guaran* 
tee  for  the  payment  of  1,600/.,  and 
any  other  sums  which  might  be  ad- 
vanced to  his  son  by  the  defendant, 
a  claim  in  respect  of  money  so  ad- 
vanced on  the  guarantee,  is  not  the 
subject  of  a  set-off  to  a  declaration 
for  money  had  and  received,  and  on 
an  account  stated.     Morley  v.  Inglis, 
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SFTTING  ASIDE  PROCEED- 

INGS. 

See  Process  ^Service  of). 

SEVERAL  DEFENDANTS. 
See  Consolidation,  2. 

SEVERAL  MATTERS  (RULE 
TO  PLEAD). 

See  Plea,  15. 

SEVERAL  PLEAS. 
See  Plea,  20. 


SEVERAL  RELATORS. 
See  Consolidation,  2. 

SHERIFF. 

See  Arrest  (Irreoular).  —  At- 
tachment, 2,3,  5,  8, 10 — Bill  (of 
Exceptions),  2 — Declaration,  3, 
5 — ^Deposit  (in  Lieu  op  Bail),  2 
—Execution — Escape,  1,  2 — In- 
terpleader, 3,  4 — Laches,  6— 
Plea,  10,  13,  19  —  Slander  — 
Trespass,  3,  4 — Trial  (Notice 
of),  1 — ^Variancb,  1. 

SHORT   (NOTICE  OF  TRIAL). 

See  Time  (for  Pleading) — ^Trial 
(Notice  of),  1. 

SICKNESS. 
Set  Affidavit  (o^  Debt),  1 1  • 

SIMILITER. 
Se^  Holiday; 

1.  The  rule  of  H.  T.  4  Will.  4, 
which  requires  every  pleading  to  he 
dated,  does  not  a{)ply  to  a  similiter 
added  hy  one  party  fbr  the  other. 
Shackel  v.  Ranger,  562 

Z.  It  is  no  ohjectibn  to  a  verdict 
that  no  similiter  has  been  added,  if 
there  is  an  "  &c.'*  at  the  end  of  the 
replication.     Handford  v.  Handford, 

473 

3.  The  omission  of  a  formal  simili- 
ter is  sufRcently  supplied  by  an  **  8tc.,*' 
although  the  omission  is  in  the  issue 
itself.     Brook  V.  Finch,  318 

4.  Semble,  that  the  rule  of  1  Reg. 
Gen.  H.  T.  2  Will.  4,  s.  65,  as  to 
motions  in  arrest  of  judgment,  only 
applies  to  trials  in  term.  lb. 

5.  Where  a  replication  traversed 
the  facta  contained  in  the  plea,  and 
concluded  to  the  country,  but  without 
an  **  &c."  and  no  similiter  was 
added: — Held,  that  the  omission 
might  be  considered  as  a  misprision 
of  the   clerk,   and  amendable  after 
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SUBPOENA. 


Terdictf  judgment,  and  writ  of  error 
brought.     Siboni  v.  Kirkman^        98 

SLANDER. 

See  Criminal  Information. 

Where,  on  the  execution  of  a  writ 
of  inquiry,  in  an  action  for  slander, 
the  jury  are  incorrectly  informed  by 
the  under-sheriff  that  any  amount  of 
damages  will  carry  costs,  and  they 
find  for  less  than  40^.,  that  is  no 
ground  for  a  new  writ  of  inquiry,  or 
for  increasing  the  amount  of  the 
verdict.     Grater  v.  Collard^        503 

SLAVERY. 

The  rule  for  filing  a  certificate 
and  signed  taxation  pursuant  to  the 
6  &  7  Will.  4,  c.  5,  s.  10,  is  nisi  in 
the  first  instance.  Maynard  v.  Lack' 
ington,  1 

SMALL  DEBTOR. 

1.  A  defendant  is  entitled  to  his 
discharge  under  the  48  Geo.  S,  c. 
123,  although  he  may  have  been 
brought  up  under  the  Lords'  Act, 
and  claimed  his  sixty  days,  which 
period  is  unexpired.  Venner  v.  Oxen- 
ham^  766 

2.  A  defendant  who  has  given  a 
cognovit  for  debt  and  costs  exceeding 
2o7.  is  entitled  to  his  discharge  under 
the  48  Geo.  8,  c.  128,  if  the  original 
debt  were  under  20/.  Rathbone  v. 
Fowler  9  81 

SOLICITOR     (UNDERTAKING 

OF). 

The  Court  will  not  summarily  en- 
force an  undertaking  given  by  an  at- 
torney who  is  also  a  solicitor,  in  a 
suit  in  Chancery.   In  re  Garland^  512 

SPECIAL  JURY. 
See  Costs,  8 — Reo.  Gen.  p.  894. 


SPECIAL  VENIRE. 
See  Debt,  4. 

STAMP. 

1.  The  objection  that  a  cheque  is 
post-dated,  and  therefore  requiring  a 
stamp,  is  not  too  late  after  it  has  been 
read  without  objection.  Field  v. 
Woods,  28 

2.  If  unstamped,  it  cannot  be  used 
in  evidence.  lb. 

8.  It  is  not  necessary  to  plead  spe- 
cially the  fact  of  the  post-dating.  76. 

STAY  (OF  PROCEEDINGS). 

See  Costs,  6 — Deposit  (in  Lieu  of 
Bail),  1 — Non  pros,  1. 

1.  On  an  application  under  the  7 
Geo.  2,  c.  20,  s.  1,  the  mortgagor  suf- 
ficiently shews  himself  to  have  become 
the  defendant  in  the  action  of  eject- 
ment, by  swearing  "  that  he  had  en- 
tered the  usual  appearance,"  without 
proceeding  to  state  that  he  had  enter- 
ed into  the  consent  rule.  Doe  d.  Cox 
Y.Brown^  471 

2.  A  stay  of  proceedings  cannot  be 
incorporated  in  a  rule  nisi  for  costs  of 
the  day  for  not  proceeding  to  trial, 
Eagar  v.  CuUhill^  125 

STATUTE  OF  FRAUDS. 
See  Pleas  (Several),  2. 

STET  PROCESSUS. 

See  Judgment  (as  in  case  of  a  Non- 
suit), 4. 

STRANGER. 

See  Costs,  16 — Deed  (Productiok 
of),  2. 

SUBPGENA. 

See  Attorney,  5^Deed  (Produc* 
TioN  of),  1 — Witness,  2. 


SUPERSEDEAS. 


TAXATION. 
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.     SUMMONS. 

See  Court  of  Requests,  3 — Indors- 
MBNT  (op  Debt  and  Costs) — 
Laches,  7 — Writ  (of  Trial),  5. 

1.  If  the  service  of  a  writ  of  sum- 
mons IS  irregular,  a  rule  to  set  aside 
both  service  and  copy  of  the  writ  does 
not  require  too  much.  Argent  v. 
Reynolds,  480 

ft.  Where  a  copy  of  a  writ  of 
summons  commenced  *'  William  the 
Fourth,"  instead  of  •*  Victoria,*'  the 
Court  set  aside  the  service.  Drury 
y.Davenporif  I6i 

3.  Semble,  that  the  proper  means 
of  taking  advantage  of  an  error  in  the 
recital  of  the  date  of  the  writ  of  sum- 
mons in  the  writ  of  trial,  is  to  apply 
to  the  Court  to  amend  the  record  at 
the  cost  of  the  plaintiff.  Percival  v. 
Connell,     '  68 

SUNDAY. 

See  Replication,  5 — ^Time  (Compu- 
tation of),  2. 

SUPERSEDEAS. 

1.  Where  the  trial  took  place  at 
the  sittings  after  Trinity  Term,  final 
judgment  in  Michaelmas  Term,  and 
in  the  following  vacation,  the  defend- 
ant rendered  in  discharge  of  his  bail : 
— Held,  that  by  the  rule  of  this  Court 
(Exchequer)  of  T.  T.  26  &  27  Geo.  2, 
the  defendant  should  be  charged  in 
execution  in  Hilary  Term.  Baxter 
V.  Bailey f  559 

2.  When  an  action  against  a  pri- 
soner is  tried  in  vacation,  the  plaintiff 
must  charge  him  in  execution  before 
the  end  of  the  following  term. 
Fofdkes  v.  Burgess,  109 

3.  When  a  prisoner  prevenu  a 
plaintiff  from  declaring  in  due  time, 
by  reason  of  an  order  of  the  Court 
of  Chancery,  that  is  not  a  case  re- 
quiring notice  within  the  rule  of  H.  T. 
2  Will.  4,  8.  87.     Lewis  v.  GomperU, 
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SURETY  AND  PRINCIPAL. 
See  Plea,  5, 

SURVEYOR. 
See  Affidavit  (of  Debt),  6. 

SURVIVOR. 

See  Warrant  (of  Attorney),  3. 

TAXATION. 

See  Arbitration,    1  —  Costs,   7— 
Waiver,  1. 

1.  Where  a  party  applies  for  a 
review  of  the  taxation  of  costs  and 
the  taxation  is  referred  back  to  the 
Master,  he  is  not  entitled  to  the  costs 
of  the  rule  upon  which  the  review  is 
sought  for  and  obtained.  Parsons 
V.  Pitcher,  600 

2.  Notice  of  taxation,  given  before 
nine  o'clock  in  the  evening,  for  twelve 
o'clock  on  the  following  day,  is  a 
good  day's  notice  within  the  rule  of 
T.  T.  1  Will.  4.  Edmunds  v.  Cates, 

667 
8.  Where  an  action  has  been 
brought  for  a  bill  of  costs  for  busi- 
ness done  in  prosecuting  a  felon  at 
the  Central  Criminal  Court,  a  Judge 
at  chambers  has  the  power  to  make 
an  order  to  refer  the  bill  to  the 
Master  for  taxation.  Curling  v. 
Sedger,  759 

4.  Where  it  appeared  by  an  attor- 
ney's account  that  he  had  paid  15^ 
5s.  for  discontinuance  of  an  action, 
and  be  had  also  done  other  business 
for  the  plaintiff  which  was  not  taxable, 
the  Court  refused  to  compel  him  to 
deliver  a  signed  bill,  he  having  sworn 
that  he  had  not  made,  and  did  not 
intend  to  make  any  charge  in  respect 
of  the  action. 

Quoere,  whether  costs  paid  by  an 
attorney  for  his  client,  on  discontinu- 
ance of  an  action,  is  a  taxable  item  ? 
Sparrow  v.  Jones,  554t 

5,  Where,  on  reference  of  an  attor^ 
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TAXATION. 


TIME  (COMPUTATION  O 


ney's  bill  to  taxation,  the  parties 
agree  to  waive  the  delivery  of  a 
signed  bill,  prim&  facie  they  waive 
the  operation  of  the  2  Geo.  2,  c.  23, 
as  to  payment  of  the  costs  of  taxation. 
Genard  v.  Arnold,  336 

6.  The  rule  of  the  Exchequer, 
requiring  the  delivery  of  a  bill  of 
costs  previously  to  taxation,  does  not 
apply  to  cases  in  which  the  defendant 
has  not  appeared.  Burch  v.  Poynter^ 

387 

7.  If,  in  a  short  cause,  an  attorney 
wilfully  makes  a  charge,  however 
small,  to  which  he  is  not  entitled,  the 
Court  will  not  allow  him  the  costs  of 
taxation,  though  less  than  one-sixth 
is  taken  off.  Holderness  v.  Bark- 
wUh,  392 

8.  Where,  in  an  action  on  a  bill  of 
costs,  a  verdict  is  taken  by  consent 
for  the  plaintiff,  subject  to  the  tax- 
ation of  the  bill  within  the  first  five 
days  of  the  next  subsequent  term, 
and  the  defendant  omits  to  adopt 
measures  to  procure  the  taxation  of 
the  bill,  the  plaintiff  is  entitled  to  sign 
judgment  in  the  ordinary  way,  and 
to  tax  his  bill  of  costs  in  the  action. 
Tucker  v.  Neck,  231 

9.  A  writ  of  inquiry  in  an  action 
of  covenant  for  unliquidated  damages 
is  within  the  Directions  to  Taxing 
Officers  of  H.  T.  4  Will.  4,  prescrib- 
ing a  reduced  scale  of  taxation. 
Cro/i  V.  Miller,  73 

10.  A  judgment  on  demurrer  is 
not  within  the  rule  of  the  Exchequer, 
which  requires  a  copy  of  the  bill  of 
costs  and  affidavit  of  increase  to  be 
delivered  to  the  opposite  party  at  the 
time  of  service  of  notice  of  taxation. 
Taylor  v.  Murray,  80 

11.  An  omission  to  comply  with 
the  above  rule  is  no  ground  of  setting 
aside  the  judgment  and  execution, 
but  only  of  reviewing  the  taxation  of 
costs.  lb. 

12.  Where  a  cognovit  is  given, 
with  liberty,  in  case  of  default  in  pay- 


ment of  the  debt  and  costs,  to  enter 
up  judgrt^ent  for  debt  and  costs,  it  is 
irregular  to  sign  judgment  before  the 
costs  are  taxed,  unless  the  plaintiff 
means  to  waive  his  right  to  costs,  in 
which  case  he  should  give  the  defend- 
ant notice  of  such  intention.  Booth 
V,  Lady  Hyde  Parker,  87 

13.  Assumpsit  referred  to  arbitra- 
tion without  a  verdict  being  taken, 
and  the  arbitrator  awarded  a  sum  less 
than  20/. : — Heldy  that  this  was  a  sum 
"recovered"  within  the  meaning  of 
the  **  Directions  to  Taxing  Officers," 
and  that  the  costs  were  to  be  taxed 
upon  the  lower  scale.  Wallen  ▼. 
Smith,  103 

TAXES. 
iS'ee  Debt,  3. 

TENDER. 
See  Costs,  7,  10 — Pie  a,  15. 

TERM. 

See  Attorney  (Adicission  of),  2 — 
Ejectment,  7 — Lords' Act — Pri- 
soner, 3 — Supersedeas,  S. 

TESTE. 
See  Habeas  Corpus. 

TIME. 

See  Demurrer  (Frivolous),  1 — 
Judgment  (Arrest  ot) — Rbo. 
Gen.  p.  464. 

TIME  (COMPUTATION  OF). 

1.  In  computing  the  time  of  credit 
on  a  mercantile  contract,  the  day  on 
which  the  contract  was  made  is  to  be 
excluded  from  the  reckoning.  Webb 
v.  Fairmaner,  549 

2.  When  a  declaration  is  delivered 
on  Saturday,  the  Sunday  immediately 
following  is  reckoned  in  the  computa- 
tion of  time.     Shoebridge  v.  /nvtn, 
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TRESPASS, 


TRIAL  (BY  PROVISO).  849 


TIME  (FOR  PLEADING). 

On  the  5th  September,  the  defend- 
unt  obtained  a  month's  further  time 
to  plead,  taking  short  notice  of  trial 
for  the  first  sittings  in  term : — Heldf 
that,  nevertheless,  the  enlarged  time 
did  not  commence  until  after  the 
ft^th  October.  Le  Fevre  v.  Moli- 
neaux,  153 

TITHES. 
See  Plea,  18. 

TITLE. 

See  Costs,  18  —  Declaration,  2  — 
Particulars,  1. 

TRANSLATION. 

See  Fines  and  Recoyeries,  2, 

TRESPASS. 

See  Costs,  3, 5,  11, 13 — Plea,  1. 

1.  Trespass  will  not  lie  against  a 
party  who  lays  a  complaint  before  a 
magistrate  on  a  subject-matter  over 
which  he  \i&s  a  general  jurisdiction, 
and  the  magistrate  thereupon  grants 
a  warrant,  although  the  particular 
case  is  one  in  which  (he  magistrates 
had  no  jurisdiction.  West  v.  Small* 
mood,  5  SO 

2.  Trespass  will  lie  against  hus- 
band and  wife  for  their  joint  act. 
Vine  V.  Saunders^  233 

3.  Trespass  for  false  imprisonment. 
The  defendant,  as  sheriff,  justified  un« 
der  an  attachment  out  of  Chancery 
for  a  contempt,  and  alleged  that  no 
order  for  the  plaintiff's  discharge  had 
been  made,  and  no  ha.  cor.  sued  out. 
Replication,  that  plaintiff  had  been 
kept  in  custody  for  more  than  thirty 
days  without  being  brought  up  to  the 
Court,  and  without  being  cleared  of 
the  contempt;  that  therefore  it  was 
the  duty  of  the  defendant  to  dis- 
charge the  plaintiff,  pursuant  to  1 1 


Geo.  4  and  I  Will.  4,  e-  36,  •.  15, 

rule  d,  but  that  defendant,  though 
requested »  would  not: — JieUf  that, 
on  the  face  of  these  pleadings,  nothing 
shewed  the  defendant  to  be  a  tres-' 
passer ab  initio.  Smith  y,Eggington,  38 

4.  Semblef  that  in  such  a  case  tres- 
pass is  not  maintainable  against  the 
sheriff.  lb. 

5.  Semble,  that  case  could  not  be 
maintained  without  notice  to  .  the 
sheriff  for  what  contempt  the  pri- 
soner was  in  custody,  because  the 
rule  in  question  does  not  apply  to  all 
contempts.  lb. 

TRIAL. 

See  Costs,  2,  17 — Judgment  (Ar- 
rest of). 

The  Court  will  not  compel  a  de- 
fendant to  submit  to  terms  as  to  the 
time  of  proceeding  to  trial,  although 
he  may  be  the  only  defendant  who 
has  entered  into  the  proper  recogni- 
sances, and  great  delay  may  be  the 
result  of  not  so  interfering.  The 
King  V.  Hunt,  5 

TRIAL  (NOTICE  OF). 

See  Discontinuance  —  Notice   (of 
Trial)— Time  (for  Pleading). 

1 .  The  rule  which  requires  a  plain- 
tiff, having  permission  to  give  short 
notice  of  trial  for  a  particular  sittings, 
to  try  at  those  sittings,  or  give  full 
notice,  applies  equally  to  the  case  of 
a  trial  before  the  sheriff.  Dignam 
V.  Mostyn,  547 

2.  The  retaining  an  irr^ular  no- 
tice of  trial,  is  not  a  waiver  of  the 
irregularity.  lb. 

TRIAL  (BY  PROVISO). 

The  plaintiff  having  sued  under  a 
contract  for  the  purchase  of  books, 
and  the  defendant,  before  the  trial  of 
the  action,  having  become  a  bank- 
rupt, the  plaintiff  proved  the  price  of 
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VACATION. 


VARIANCE. 


the  books  under  the  fiat;  but  the 
defendant  having  obtained  his  certifi- 
cate, was  held  to  be  still  entitled  to 
proceed  to  trial  by  proviso.  Whit- 
taker  V.  Mason^  4S9 

TRIAL  (BY  RECORD). 

See  Variance,  1. 

TROVER. 
See  Affidavit,  1 — Plea,  10,  21. 

TRUSTEES  (ACCOUNTS  OF). 
See  Prohibition. 

UNDEFENDED  CAUSE. 

If  a  cause  is  brought  on  pur- 
suant to  notice  of  trial  in  its  turn  at 
the  last  sittings  in  term,  when  the 
Marshal's  notice  announces  that  none 
but  undefended  causes  will  be  then 
taken,  the  defendant  must,  in  order 
to  prevent  the  case  from  being  tried 
as  an  undefended  cause,  either  in- 
struct counsel  to  appear  and  say  it  is 
defended,  or  give  notice  to  the  plain- 
tiff that  it  is  a  defended  cause.  Bland 
v.  Warren,  21 

UNLIQUIDATED  DAMAGES. 

See  Interpleader,  1 — Taxation,  9. 

USE  AND  OCCUPATION. 

See  Venue. 

USER. 
See  Plea,  12. 

VACATION. 

See  Attorney  (Admission  of),  2 
—  Ejectment,  7  —  Holiday,  — 
Laches,  2 — Lords'  Act — Reg. 
Gen.  p.  394 — Supersedeas,  1,  2 
— Time  (for  Pleading). 


VARIANCE. 

See  Local  Court — Laches,  1. 

1.  In  an  action  for  a  false  return, 
the  declaration  bore  date  13th  July, 
1837,  Victoria  having  then  acceded 
to  the  throne,  and  alleged  the  re- 
covery of  a  judgment  in  the  K.  B. 
in  the  7  th  year  of  the  reign  of  the 
late  king,  as  appeared  by  the  record 
"  still  remaining  in  the  said  Court  of 
our  said  lord  the  king,  before  the 
king  himself."  On  motion  for  judg- 
ment on  production  of  the  record: — 
Held,  no  variance.    Lewis  v.  Alcock^ 

78 

2.  Where  an  affidavit  to  hold  to  bail 
stated  the  defendant  to  be  indebted 
upon  a  promissory  note  drawn  by 
him,  payable  to  T.  F.,  and  by  T.  F. 
indorsed  to  the  plaintiff;  and  it  ap- 
peared by  the  declaration  that  there 
was  an  intermediate  indorser : — Held, 
not  to  be  such  a  variance  as  to  dis- 
charge the  bail.     Luce  v.  Irwin,     93 

3.  A  variance  between  the  issue 
and  the  writ  of  trial  may  be  amended 
at  any  time.     Farwig  v.  Cocker  ton, 

337 

4.  Where,  in  replevin,  the  defend- 
ant avowed  for  three  quarters  of  a 
year's  rent  under  a  holding  from  him, 
and  at  the  trial,  the  principal  question 
was  whether  the  rent  was  115/.  or 
100/.,  and  whether  it  was  quarterly 
or  half  yearly,  and  the  jury  found  that 
it  was  115/.,  and  that  it  was  half- 
yearly,  and  that  finding  was  entered 
on  the  record,  the  Court  allowed  the 
avowry  to  be  amended  under  the  3  & 
4  Will.  4,  c.  42,  s.  24,  although  the 
plaintiff  gave  notice  of  his  intention 
to  oppose  any  amendment,  and  to 
rely  on  the  variance.  Gaylor  v.  Far^ 
rant,  426 

5.  In  an  action  of  debt  the  defendant 
pleaded  several  pleas,  to  one  of  whidi 
the  plaintiff  demurred,  and  issue  was 
joined  on  the  others.  The  plaintiff 
gave  notice  of  trial  before  the  sheriff, 
and  that  the  jury  would  then  assess 


VENUE. 


WARRANT,  &c.  S15 


the  damages  on  the  demurrer.  The 
award  of  venire  contained  in  the  issue 
was  ^  as  well  to  try  the  issues  joined 
as  to  inquire  what  damages  the  plain- 
tiff hath  sustained  by  occasion  of  the 
premises  whereof  the  parties  have  put 
themselves  upon  the  judgment  of  the 
Court,  if  judgment  should  happen  to 
be  given  for  the  plaintiff."  These 
words  were  omitted  in  the  writ  of 
trial,  and  the  plaintiff  gave  the  defend* 
ant  notice  that  he  did  not  mean  to 
assess  the  damages : — Held^  that  the 
variance  was  immaterial.  Hiam  v. 
Smith,  710 

VENIRE. 
See  Variance,  5. 

VENIRE  (DE  NOVO). 

1.  Where  a  declaration  contains  a 
bad  and  a  good  count,  and  there  is  a 
general  verdict  for  the  plaintiff,  the 
Court  will  not  arrest  the  judgment, 
but  will  award  a  venire  de  novo. 
Airey  v.  Fearnsides,  654 

2.  A  venire  de  novo  cannot  be 
awarded  where  general  damages  are 
assessed  upon  a  declaration  containing 
a  misjoinder  of  counts.  Comer  v. 
Shorvet  688 

3.  After  a  rule  for  arresting  the 
judgment  was  disposed  of,  but  in  the 
same  term,  the  plaintiff  moved  for  a 
venire  de  novo: — Held,  that  the  ap-- 
plication  was  not  too  late.  lb, 

VENIRE  (SPECIAL). 
See  Debt,  4. 

VENUE. 

iS'ee  Affidavit,  2 — Barrister,  1. 

Qucere,  as  to  whether  an  action  for 
use  and  occupation,  by  the  assignee 
of  the  reversion  against  lessee  is  local  ? 
Mortimer  v.  P reedy,  544 


VERDICT. 

See  Arbitration,  2,  3 — Taxation, 
13— Writ  (of  Trial),  1. 

VERIFICATION. 
See  Fines  and  Recoveries,  3. 

VOID  CONTRACT. 

See  Contract  Void. 

WAGER. 
See  Plea,  4. 

WAIVER. 

See  Affidavit  (of  Debt),  11 — Ar- 
bitration, 3 — Laches — Stamp,  1 
— Taxation,5,  1 2 — Trial  (Notice 
of),  2 — Writ  (of  trial),  6.    . 

1.  Where  three  defendants  are  ar- 
rested on  a  bailable  writ,  one  of  whom, 
being  an  administratrix,  is  discharged, 
but  the  others  go  to  prison,  although 
the  plaintiff  shall  declare  against  the 
remaining  two  defendants  only,  they 
cannot  set  aside  the  declaration  for  ir- 
regularity, after  having  pleaded^  Bar-^ 
trum  V.  Williams,  397 

2.  And  where  in  such  a  case  the 
plaintiff  signed  judgment  for  want  of 
a  rule,  it  was  held  that  the  defendant 
did  not  waive  the  irregularity  by  at- 
tending the  taxation  of  costs-  and 
making  no  objection.  Archer  v.  Gar- 
rard^  132 

WARRANT  (OF  ATTORNEY), 
See  Prisoner,  1,  6,  7,  8,  9. 

1.  In  order  to  sign  judgment  on  an 
old  warrant  of  attorney,  it  is  sufficient 
in  support  of  an  application  on  the 
10th  of  May,  to  produce  a  letter  from 
the  defendant,  dated  the  27th  of  April, 
at  Nice.     Grantley  v.  Summers,  478 

2.  The  Court  will  not  allow  judg- 
ment to  be  entered  up  on  a  warrant  of 
attorney  at  the  instance  of  an  execu- 
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WRIT* 


WRIT  (OF  TRIAL). 


tor,  where  the  testator  otily  has  been 
mentioned  in  the  warrant,  although 
it  is  stated  in  the  defeasance  that  the 
"  executors  and  administrators*'  might 
enter  up  judgment  in  the  event  of  a 
certain  sura  not  being  paid.  FoUer 
V.  Claggety  524 

d.  Where  a  warrant  of  attorney  is 
executed  to  two  persons,  and  one 
dieSy  the  survivor  may  enter  up  judg- 
ment in  his  own  name.  Hind  v. 
Kingston.  523 

4.  Semhle,  that  the  Court  will  not 
grant  permission  to  enter  up  judg- 
ment on  an  old  warrant  of  attorney, 
executed  by  a  marksman,  where  it  is 
only  sworn  that  the  wari^nt  was  "duly 
executed,"  and  it  is  not  stated  that  it 
was  read  over  to  the  defendant.  James 
-v.  Harris^  184 

WARRANT  OF  ATTORNEY  (TO 
PROSECUTE  AND  DEFEND). 

See  Reg.  Gen.  p.  464. 

WITNESS. 

See  Attorney,  5 — Costs,  9,  15 — 
Inferior  Court,  3. 

1 .  The  fact  of  a  plaintifT  not  pro- 
ceeding promptly  in  a  cause,  is  no  an* 
•wer  to  a  rule  for  examining  a  mate- 
rial witness  on  interrogatories,  who 
IB  going  abroad.      Weekei  V.  Pall^ 

462 

%,  If  the  attorney  of  the  party  who 
has  subpoenaed  a  if^itness  gives  him 
leave  to  be  absent  until  a  particular 
time,  and  in  the  interim,  the  cause  is 
called  on  in  the  absence  of  the  wit- 
ness, the  latter  is  not  liable  to  an  at-' 
tachment  for  a  contempt.  Fartah  v. 
Keat,  470 

WRIT. 

See  Indorsement   (of  Debt    and 
Costs) — Lacbss,  1. 


WRIT  (SERVICE  OF). 
See  Process  (Service  of). 

WRITS  (SEVERAL). 

It  is  not  irregular  to  issue  two 
writs,  either  of  summons  or  capias, 
against  several  defendants  for  the 
same  cause  of  action,  provided  the 
writs  are  issued  upon  one  prsecipe, 
and  bear  date  the  same  day.  Angus 
v.Coppard,  137 

WRIT  (OF  TRIAL.) 

See  Bill  (of  Exceptions),  2 — Jodo- 
MENT  (as  in  Case  of  a  Nonsuit), 
9 — Summons,  3 — ^Variance,  3. 

1.  Where,  on  trial  before  the  she- 
riff, a  verdict  is  found  for  less  than 
5L  in  favour  of  the  plaintiff,  the 
Court  will  not  disturb  iC|  on  the 
ground  of  its  being  against  evidence. 
Fleetwood  r.  Taylor,  796 

ft.  The  declaration  stated  tbat  iif 
consideration  that  the  plaintiff  wotrld 
buy  of  the  defendimt  a  certain  horse 
for  71.  is.  Sd.t  the  defendant  pro- 
mised the  plaintiff  that  it  was  a  quiet 
worker^  and  would  go  well  in  spare 
harness.  It  then  averred  the  pur- 
chase of  the  horse,  and  that  it  Was 
not  a  quiet  worker,  and  would  not  go 
well  in  spare  harness,  whereby  the 
plaintiff  waa  put  to  charges  in  keep* 
ing  ftnd  taking  care  of  it«  There 
were  also  counts  for  money  h^  and 
received,  and  money  due  on  an  ac- 
count stated  i^^Held,  that  this  record 
might  be  sent  for  trial  before  the  she- 
riff, under  the  3  &  4  Will.  4,  c.  4i?, 
s.  17.     Allen  y.Pink,  G68 

3.  It  is  a  ground  for  arresting 
judgment  on  a  verdict  on  a  Writ  of 
trial,  if  that  part  of  the  form  given 
by  the  rules  of  H.  T.  4  Will.  4,  whicb 
gives  jurisdiction  to  inferior  Courts 
to  try  issues  from  the  superior  ones, 
is  omitted.     Hahdford  v.  Handford, 
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4.  A  writ  of  trial,  directed  to  the 
SberifiTs  Court  of  London,  was  re- 
turnable on  the  19th  January,  1838. 
A  Court  was  holden  on  the  1 8th,  and 
adjourned  to  the  20th,  on  which  day 
the  cause  was  tried. 

Semble,  that  the  Court  had  no  ju- 
risdiction to  try  the  cause.  Morli" 
mer  v.  Preedy,  544 

5.  When  the  date  of  the  writ  of 
summons  is  omitted  in  the  bsue,  but  is 


supplied  in  the  writ  of  trial,  the  writ 
of  trial  will  be  set  aside,  with  costs 
for  irregularity.     Blusett  v.  Tenant^ 

436 

6.  The  objection  is  not  waived  by 
the  defendant's  appearing  by  his  at- 
torney at  the  trial,  and  allowing  the 
cause  to  proceed,  under  protest.     lb. 

7.  The  word  "impleaded"  in  a 
writ  of  trial  means  that  the  action  was 
commenced.  Robinson  w.Rolandy  271 


END   OF  THE   SIXTH   VOLUME. 


LONDON: 

W.  M'DOWALL,    printer,   PEMBERTON    R0W| 
aoUGH    iQUARB. 
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